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INTRODUCTION 

1 These are Minister Gordhan’s submissions in both applications by the Public 

Protector and the EFF.  Our references are to the Public Protector’s application 

unless otherwise specified. 

2 The Public Protector released a report on 5 July 2019.1  She found 

Minister Gordhan and SARS guilty of the misconduct described in paragraph 7 

of her report.2  She ordered the President, the Speaker of the National Assembly, 

the Minister of State Security, the National Director of Public Prosecutions, the 

Commissioner of the South African Police Service and the Inspector-General of 

Intelligence to take the disciplinary steps against Minister Gordhan described in 

paragraphs 8 and 9 of her report.3  She ordered them to submit plans for the 

implementation of her orders for her approval and then to implement those plans 

within tight timelines. 

3 Minister Gordhan launched an application to the High Court for relief in two 

parts.4  Part A was an urgent application for an interim order suspending the 

Public Protector’s remedial orders pending the final determination of Part B 

which was an application for her report to be reviewed and set aside.  The High 

Court upheld Part A in a judgment handed down on 29 July 2019.5  It made an 

 

1  “Report on an investigation into allegations of violation of the Executive Ethics Code by Mr Pravin Gordhan, MP 

as well as allegations of maladministration, corruption and improper conduct by the South African Revenue 

Services” vol 1 p 87. 

2  Public Protector report vol 2 p 199 para 7. 

3  Public Protector report vol 2 p 205 paras 8 and 9.  

4  Notice of motion vol 1 p 1. 

5  High Court judgment vol 16 p 1671. 
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interim order suspending the Public Protector’s remedial orders pending the final 

determination of Part B.6 

4 Both the Public Protector and the EFF applied on 20 August 2019 for leave to 

appeal urgently and directly to this court.7  The Public Protector withdrew her 

application on 29 August 2019.8  She repeated her withdrawal on 3 September 

2019.9  She also filed reasons for her withdrawal.10  Minister Gordhan accepted 

her withdrawal and consequently did not file an answer to her application. 

5 In an unexplained turnabout, the Public Protector now says in paragraph 5 of her 

heads of argument that “it is in the interest of justice for the Constitutional Court 

to deal with this application as originally submitted by the Public Protector”.11  If 

this court were to entertain the Public Protector’s application, then Minister 

Gordhan will be prejudiced because he did not file an answer to the application 

which had been withdrawn.  We shall, however, submit that both applications are 

ill-founded. 

THE PUBLIC PROTECTOR’S CRASS MISTAKES 

Introduction 

6 The Public Protector’s mistakes are crass and obvious.  They smack of a 

malicious determination to find against Minister Gordhan or at least a reckless 

 

6  High Court’s judgment vol 16 p 1706 para 62. 

7  Public Protector’s notice of motion vol 16 p 1617; EFF notice of motion vol 16 p 1617. 

8  Notice of withdrawal vol 17 p 1724. 

9  Notice of withdrawal 3 September 2019 vol 17 p 1729. 

10  Reasons for withdrawal 3 September 2019 vol 17 p 1741. 

11  Public Protectors heads of argument p 2 para 5. 
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disregard for truth and accuracy.  We give a few examples to illustrate the 

crassness of her mistakes. 

The Executive Ethics Code 

7 The President promulgated the Executive Ethics Code by Presidential 

Proclamation R41 of 2000 in terms of section 2(1) of the Executive Members’ 

Ethics Act 82 of 1998.  We attach the proclamation.  Paragraph 2.3(a) of the 

Code reads as follows: 

“Members of the Executive may not ... wilfully mislead the legislature 

to which they are accountable.” 

8 The Public Protector found that Minister Gordhan had contravened 

paragraph 2.3(a) by deliberately misleading the National Assembly, by failing to 

disclose in 2016 that a member of the Gupta family had been present at his 

meeting with an Indian investor, Mr Ambani, in 2010. 12 

9 The Public Protector based her finding exclusively on Minister Gordhan’s 

evidence. 13  She had no other evidence on the issue.  His evidence may be 

summarised as follows: 

9.1 In response to a question in the National Assembly on 16 April 2016, 

Minister Gordhan described his contacts with the Gupta family as follows: 

“I have not attended any meeting with the Gupta family or anyone else 

at their Saxonwold Estate.  I have encountered one or more members 

of his family at public events on a few occasions, e.g. a cricket match.  

I have met one of the Gupta brothers at Mahlamba Ndlovu around 

 

12  Public Protector’s report vol 2 p 199 para 7.1. 

13  Min Gordhan’s founding affidavit vol 1 p 31 paras 56 to 58. 
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2009/2010 during which a brief discussion on small business finance 

took place."14 

9.2 This answer was perfectly honest.  Minister Gordhan had no recollection 

of any other meeting at which a Gupta was present.15 

9.3 When Minister Gordhan prepared to give evidence before the Zondo 

Commission in 2019, his former chief of staff told him that there had been 

a Gupta present at his meeting with Mr Ambani in 2010.  

Minister Gordhan did not recall that there had been a Gupta present at 

the meeting but mentioned in his evidence to the Zondo Commission that, 

according to his former chief of staff, there had been a Gupta present at 

the Ambani meeting.16 

9.4 It follows that Minister Gordhan has been unwaveringly honest.  He did 

not recall, in 2016, when he spoke in the National Assembly, or in 2019, 

when he gave evidence before the Zondo Commission, that there had 

been a Gupta present at the Ambani meeting.  The only difference was 

that, in his preparation for the Zondo Commission, his chief of staff had 

told him that there had been a Gupta present at the Ambani meeting.17 

9.5 Minister Gordhan had no motive to conceal the fact that there might have 

been a Gupta present at the Ambani meeting.  His meeting had been with 

Mr Ambani and not Mr Gupta.18  A Gupta presence at the Ambani 

 

14  Min Gordhan’s founding affidavit vol 1 p 32 para 56.2. 

15  Min Gordhan’s founding affidavit vol 1 p 32 para 56.3. 

16  Min Gordhan’s founding affidavit vol 1 p 33 para 123. 

17  Min Gordhan’s founding affidavit vol 1 p 35 para 58. 

18  Min Gordhan’s founding affidavit vol 1 p 35 para 58.2. 
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meeting would also not have been memorable because the Guptas were 

not as notorious in 2010 as they later became.  Minister Gordhan indeed 

disclosed that he had on other similar occasions come across the Guptas, 

for instance, at a meeting with then President Zuma.19 

10 Minister Gordhan challenged the Public Protector’s finding that he had 

deliberately misled the National Assembly because there was not a shred of 

evidence to suggest that he had been dishonest.  The Public Protector’s 

response is that it is of no consequence that his statement to the National 

Assembly might have been perfectly honest because he in any event 

contravened paragraph 2.3(a) of the Executive Ethics Code by inadvertently 

misleading Parliament.20  She is evidently under a misapprehension about the 

text of paragraph 2.3(a).  She misquotes it as follows: 

“Members may not ... “Deliberately or inadvertently mislead the 

President, or the Premier or as the case may be; the legislature”.”21 

11 Based on her misreading of the paragraph, the Public Protector says that the 

High Court “was plainly wrong as the Code makes pellucid that even inadvertent 

misleading of the Legislature is sufficient.”22  She repeats her criticism of the High 

Court and Minister Gordhan in scathing terms: 

“The Court paid absolutely no attention to the public interest at stake 

here and was preoccupied mainly with Mr Gordhan’s hyper-technical 

but woefully flawed arguments that a statute which prohibits 

 

19  Min Gordhan’s founding affidavit vol 1 p 32 para 56.4. 

20  Public Protector’s application for leave to appeal vol 16 p 1637 paras 26 to 28; p 1653 paras 58 to 59; p 1657 

paras 69 to 70; p 1659 para 73; and p 1664 paras 87, 88, 89.2 and 89.3. 

21  Public Protector’s application for leave to appeal vol 16 p 1637 para 27. 

22  Public Protector’s application for leave to appeal vol 16 p 1638 para 28. 
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inadvertent violations must only be read to outlaw wilful 

misrepresentations.”23 

12 But, as the attached Presidential Proclamation shows, the Public Protector is 

under a crass misconception about the text of paragraph 2.3(a) of the Code.  She 

also does not realise that her reading of paragraph 2.3(a) directly contradicts the 

right to freedom of expression in the National Assembly entrenched in section 

58(1)(b)(i) of the Constitution. 

No other satisfactory remedy 

13 The Public Protector argues that Minister Gordhan did not qualify for an interim 

interdict suspending her remedial orders because he had another satisfactory 

remedy.24  She concludes this submission by again asserting that “Mr Gordhan 

has effectively admitted the violation of section 2.3 of the Code but his only basis 

for challenging the remedial order is that he did not do so wilfully and therefore 

should not face any consequences”.25  She argues on this basis that 

Minister Gordhan could have pleaded guilty and begged for mercy in a 

disciplinary hearing before the President: 

“Mr Gordhan could have subjected himself to the disciplinary process 

before the President and then pleaded that his admitted violation was 

excusable or deserving lesser sanctions because it was inadvertent.  

Mr Gordhan has only himself to blame for the fact that a satisfactory 

remedy was not pursued.”26 

14 The absurdity of her suggestion, that this is a satisfactory remedy, is self-evident. 

 

23  Public Protector’s application for leave to appeal vol 16 p 1659 para 73. 

24  Public Protector’s application for leave to appeal vol 16  p 1660 paras 78 to 88. 

25  Public Protector’s application for leave to appeal vol 16 p 1664 para 87. 

26  Public Protector’s application for leave to appeal vol 16 p 1665 para 88. 
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Irreparable harm 

15 The Public Protector argues that Minister Gordhan does not qualify for an interim 

interdict because he will not suffer irreparable harm without one.  She contradicts 

this argument, however, by making the point that, if the President were to dismiss 

Minister Gordhan, the harm would be irreparable because a successful review 

will not restore him to the cabinet: 

“The fear of the Applicant that he will be dismissed by the President, 

while within the realm of possibility, cannot be prevented by a court 

interdict.  The President could dismiss the Applicant on the basis of 

my findings against him and a successful review cannot assist him to 

return to his position.”27 

Remedial orders without audi 

16 The Public Protector made a range of remedial orders in paragraphs 8 and 9 of 

her report.28  They are orders against the President,29 the Speaker of the National 

Assembly,30 the Minister of State Security,31 the National Director of Public 

Prosecutions,32 the Commissioner of SAPS33 and the Inspector-General of 

Intelligence.34  The Public Protector ordered them to take disciplinary and other 

steps against Minister Gordhan. 

 

27  Public Protector’s answering affidavit vol 11 p 1158 para 24. 

28  Public Protector’s report vol 2 p 205 paras 8 and 9. 

29  Public Protector’s report vol 2 p 205 paras 8.1.1 and 9.1. 

30  Public Protector’s report vol 2 p 205 paras 8.2 and 9.2. 

31  Public Protector’s report vol 2 p 206 paras 8.3 and 9.3. 

32  Public Protector’s report vol 2 p 206 para 8.4. 

33  Public Protector’s report vol 2 p 206 paras 8.5 and 9.5 

34  Public Protector’s report vol 2 p 207 para 9.4. 
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17 These orders impose severe burdens on Minister Gordhan because the people 

against whom they are made must assume his guilt and punish him accordingly.  

The orders also impose severe burdens on the functionaries against whom they 

are made because the orders prescribe to them how to exercise their executive 

powers and functions.  The orders against the President in paragraphs 8.1.1 and 

9.1 are a good example: 

17.1 The Public Protector orders the President to take appropriate disciplinary 

against Minister Gordhan for the transgressions of which she has found 

him guilty.  The President is, in other words, ordered to punish 

Minister Gordhan without any enquiry into Minister Gordhan’s guilt or 

innocence. 

17.2 The President must, within 30 days, submit an implementation plan to the 

Public Protector for her approval.  It means that the President’s 

punishment of Minister Gordhan is subject to the Public Protector’s 

approval. 

17.3 The President must implement the approved plan.  He must complete the 

entire process within 30 days.  It means that he is compelled to punish 

Minister Gordhan regardless of the outcome of his review of the Public 

Protector’s report. 

18 The Speaker, the Minister of State Security and the Inspector-General of 

Intelligence are likewise ordered to act in accordance with implementation plans 

subject to the Public Protector’s approval.35 

 

35  Public Protector’s report vol 2 p 207 paras 9.2, 9.3 and 9.4. 
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19 The Public Protector ordered the Minister of State Security to implement “in 

totality the OIGI report dated 31 October 2014” within 90 days.36  This is a most 

bizarre order because even the Public Protector pretends not to have seen the 

OIGI report.37  She never disclosed the report to Minister Gordhan, never told 

him what the report said, and never invited his comment on it. 

20 She ordered the Commissioner of SAPS to investigate “the criminal conduct” of 

Minister Gordhan and others “for violation of section 209 of the Constitution and 

section 3 of the National Strategic Intelligence Act”.38  She does not seem to 

realise that these provisions do not create criminal offences. 

21 The order against the Inspector-General of Intelligence is equally bizarre 

because he is ordered to submit an implementation plan, for the Public 

Protector’s approval, for the implementation of “the remedial action referred to in 

paragraph 7.4 of this Report”.39  This order is incoherent because paragraph 7.4 

of the report does not describe any remedial action.40 

22 The Public Protector made these burdensome and invasive orders without 

affording Minister Gordhan, or any of the people against whom she made the 

orders, any opportunity to address her on the orders.  She failed to do so despite 

the fact that Minister Gordhan expressly asked her for an opportunity to address 

her on any proposed remedial action.41 

 

36  Public Protector’s report vol 2 p 206 para 8.3.1. 

37  Public Protector’s report vol 2 p 135 paras 5.2.27 to 5.2.34. 

38  Public Protector’s report vol 2 p 207 para 8.5.1. 

39  Public Protector’s report vol 2 p 207 para 9.4. 

40  Public Protector’s report vol 2 p 202 para 7.4. 

41  Min Gordhan’s section 7(9) affidavit vol 11 p 1123 paras 15 to 16. 
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23 We submit that the Public Protector’s failure to afford affected parties a hearing 

was in unlawful: 

23.1 She was in the first place obliged to afford them a hearing in terms of 

section 7(9)(a) of the Public Protector Act which reads as follows: 

“If it appears to the Public Protector during the course of an 

investigation that any person is being implicated in the matter being 

investigated and that such implication may be to the detriment of that 

person or that an adverse finding pertaining to that person may result, 

the Public Protector shall afford such person an opportunity to 

respond in connection therewith, in any manner that may be expedient 

under the circumstances.” 

This duty is triggered when an adverse finding may be made against any 

person.  The Public Protector is then obliged to give that person an 

opportunity to respond “in connection therewith”.  It includes an 

opportunity to make representations to the Public Protector on any 

adverse order she might make against the implicated person, including 

an adverse remedial order. 

23.2 Her duty arises in the second place under the common law principle of 

audi alteram partem.  The SCA described this principle in Traub as 

follows: 

“The maxim expresses a principle of natural justice which is part of 

our law.  The classic formulations of the principle state that, when a 

statute empowers a public official or body to give a decision 

prejudicially affecting an individual in his liberty or property or existing 

rights, the latter has a right to be heard before the decision is 
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taken … unless the statute expressly or by implication indicates the 

contrary.”42 

This Court endorsed this description of the audi principle in Masetlha43 

and again in Malan.44 

23.3 Thirdly, the rule of law requires procedural rationality in the exercise of all 

public power.  It includes an opportunity to be heard when it is rationally 

required.  The SCA held that to be so in Minister of Home Affairs.45  This 

court recently again affirmed this principle in NERSA.46 

The Public Protector’s normal practice 

24 It was common cause in the High Court that the Public Protector normally 

consents to interim orders suspending her remedial action when her reports are 

taken on review.  Minister Gordhan described this practice in his replying affidavit 

in the review.47  Counsel for the Public Protector conceded in the High Court that 

this was her normal practice and explained that she departed from it in this case 

only because Minister Gordhan had accused her of misconduct: 

“Under normal circumstances, the Public Protector would have 

consented to the suspension of the remedial action.  However, the 

circumstances of this case are extra-ordinary as dealt with above.  It 

is the supreme constitutional duty of the Public Protector to defend the 

independence, impartiality, dignity and effectiveness of the 

institutions.  Where it is unfairly accused of being complicit in state 

 

42  Administrator, Transvaal v Traub 1989 (4)SA 731 (AD) 748. 

43  Masethla v President of the RSA 2008 (1) 566 (CC) paras 74 and 75. 

44  Malan v City of Cape Town 2014 (6) SA 215 (CC) para 135.   

45  Minister of Home Affairs v Public Protector 2018 (3) SA 380 (SCA) para 38 footnote 25. 

46  NERSA v PG Group 2019 ZACC 28 (15 July 2019) paras 47 to 51, 64 and 114 to 119. 

47  Min Gordhan’s reply vol 14 p 1515 paras 15 to 20. 
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capture, corruption, political meddling and unlawful attempt to remove 

a cabinet member, it would be irresponsible for the Public Protector to 

fold her arms and in a supine manner, succumb to the bullying tactics 

adopted by the applicant.”48 

25 This concession and explanation have the following implications: 

25.1 The Public Protector accepts that it is ordinarily appropriate to suspend 

her remedial orders when her reports are taken on review.  It is not open 

to her to suggest that the suspension unduly impedes or detracts from 

the effectiveness of her performance of her functions. 

25.2 Her explanation for not making the same concession in this case, in 

accordance with her normal practice, is wholly unfounded.  

Minister Gordhan’s attack on her honesty, integrity and good faith is a 

perfectly legitimate ground of review.  Similar grounds of review have 

indeed repeatedly been upheld against the Public Protector, inter alia in 

this court.  But the merits of this attack will be considered in the review 

under Part B of Minister Gordhan’s application.  It is irrelevant in the 

determination of Part A for an interim interdict.  It does not justify or even 

explain the Public Protector’s failure to adhere to her normal practice in 

this case. 

25.3 The High Court accordingly correctly rejected the Public Protector’s 

explanation for her departure from her normal practice in this case.49 

 

48  Public Protector’s heads of argument p 33 para 67. 

49  High Court judgment vol 16 p 1696 paras 39 to 43. 
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THIS COURT’S JURISDICTION 

26 We submit with respect that this court has neither constitutional matter nor public 

importance jurisdiction in this case.  It is a run-of-the-mill application for an interim 

interdict.  This court authoritatively determined the requirements for such an 

interdict in OUTA.50  The High Court correctly identified this test.51  The question 

on appeal is accordingly merely whether the High Court correctly applied the 

OUTA test to the facts of this case.  It is neither a constitutional matter nor a 

question of law of public importance. 

27 The EFF argues for the development of a new test for the grant of interim 

interdicts against the Public Protector.  It is clearly an argument invented for 

purposes of this appeal.  The EFF did not raise the argument in the High Court 

or even in its application to this court.  The argument is first made in the EFF’s 

heads of argument in this court.  But that is too late in the day to raise such a 

new argument to vest jurisdiction in this court.  The argument also may not be 

raised at the eleventh hour because Minister Gordhan has never had an 

opportunity to address the facts underpinning the debate. 

28 We accordingly submit that this court does not have jurisdiction in this appeal. 

THE INTERESTS OF JUSTICE 

29 The applicants seek to depart from the normal rules applicable to appeals against 

interim orders of the High Court in three respects. 

 

50  National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) paras 41, 44 and 45. 

51  High Court judgment vol 16 p 1679 para 8. 
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30 The first is to appeal against an interim order at all.  This court held in TAC152 

and Machele53 that it is generally not in the interests of justice to grant leave to 

appeal against an interim order because it defeats the very purpose of the order.  

Leave is granted only if the applicant shows that it will suffer irreparable harm if 

the appeal is not allowed. 

31 The Public Protector does not begin to satisfy this requirement.  She makes it 

clear, on the contrary, that her normal practice is to agree to interim orders of this 

kind.  Her explanation for not doing so in this case, is unfounded but in any event 

does not suggest any irreparable harm if an interim order is granted. 

32 The second respect in which the applicants depart from the ordinary rules is that 

they seek to appeal directly to this court.  We submit there is no justification for 

such a direct appeal.  If an appeal were allowed at all, the most appropriate forum 

would have been a full bench of the High Court or the SCA. 

33 The applicants thirdly seek an urgent hearing in this court.  But there is no 

urgency in the matter at all.  The comment of Justices Froneman and Cameron 

in Tshwane City is particularly apt in this case: 

“We can hardly think of an example that more fittingly illustrates the 

unnecessary prolongation of litigation and the wasteful expense of 

judicial resources and costs.  All would have been better served by a 

speedy final determination of the main dispute between the parties.  

That would have contributed decisively to a final resolution of the 

parties’ real dispute.  And it would have been infinitely more 

expeditious and cost-effective.”54 

 

52  Minister of Health v Treatment Action Campaign 2002 (5) SA 703 (CC) paras 5 and 12. 

53  Machele v Mailula 2010 (2) SA (CC) paras 22 to 23. 

54  Tshwane City v Afriforum 2016 (6) SA 279 (CC) para 90. 
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THE REQUIREMENTS FOR AN INTERIM INTERDICT 

34 The High Court correctly identified the OUTA test for the grant of an interim 

interdict.55  The starting point is the conventional test set out in Setlogelo56 and 

refined, 34 years later, in Webster.57  The test requires that an applicant for an 

interim interdict to establish (a) a prima facie right even it is open to some doubt; 

(b) a reasonable apprehension of irreparable and imminent harm to the right if 

an interdict is not granted; (c) the balance of convenience must favour the grant 

of the interdict; and (d) the applicant must have no other remedy.58 

35 Our courts annotated the common law test in Gool59 where an interim interdict is 

sought to restrain the exercise of a statutory power.  This Court described the 

Gool annotation in OUTA as follows: 

“The common-law annotation to the Setlogelo test is that courts grant 

temporary restraining orders against the exercise of statutory power 

only in exceptional cases and when a strong case for that relief has 

been made out.  Beyond the common law, separation of powers is an 

even more vital tenet of our constitutional democracy.  This means 

that the Constitution requires courts to ensure that all branches of 

government act within the law.  However, courts in turn must refrain 

from entering the exclusive terrain of the executive and the legislative 

branches of government unless the intrusion is mandated by the 

Constitution itself.”60 

 

55  High Court judgment vol 16 p 1679 para 8. 

56  Setlogelo v Setlogelo 1914 Ad 221. 

57  Webster v Mitchell 1948 (1) SA 1186 (W). 

58  National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) para 41. 

59  Gool v Minister of Justice 1955 (2) SA 682 (C). 

60  National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) para 44. 
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This court also endorsed the Setlogelo test as adapted by Gool.61 

36 The EFF argues eloquently and forcefully for a stricter test for interim interdicts 

against the Public Protector in particular.62  They base their argument on this 

court’s description, in the Nkandla case, of the importance of the Public 

Protector’s constitutional role.  They propose that an applicant for an interim 

interdict against the Public Protector must satisfy the court that it will not 

“impermissibly hinder”63 or “unreasonably undermine”64 the accessibility and 

effectiveness of the Public Protector.  We submit with respect that this argument 

is flawed for the following reasons. 

37 First, the proposed new special test begs the question.  It requires an applicant 

to show that an interim interdict will not “impermissibly hinder” or “unreasonably 

undermine” the accessibility and effectiveness of the Public Protector.  But these 

propositions are trite.  An interim interdict must never “impermissibly” or 

“unreasonably” hinder or undermine the Public Protector.  But the very purpose 

of the test is to determine when the interference of an interim interdict is 

permissible and reasonable.  It does not help to answer the question by saying 

that an interdict may only be granted if it does not impermissibly hinder or 

unreasonably undermine the Public Protector. 

38 Second, the foundation of the EFF’s argument is that interim interdicts hinder 

and undermine the accessibility and effectiveness of the Public Protector.  It 

bases its argument on Minister Gordhan’s comment that interdicts of this kind 

 

61  National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) para 45. 

62  EFF heads of argument p 13 paras 20 to 42. 

63  EFF heads of argument p 22 para 37. 

64  EFF heads of argument p 24 para 40. 
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are routinely granted.  The EFF suggests that this evidences undue interference 

with the Public Protector.  But its contention is unfounded because it is common 

cause that the Public Protector’s normal practice is to consent to interim orders 

of this kind.  She consents to these orders precisely because they do not 

impermissibly hinder or unreasonably interfere with the performance of her 

functions.  The EFF’s argument is thus based on a misconception. 

39 Third, the EFF points out that section 182(1)(c) of the Constitution confers a very 

wide and unqualified power on the Public Protector “to take appropriate remedial 

action”.  The Public Protector Act 23 of 1994 does not constrain or regulate the 

exercise of this power at all.  But the absence of legislative constraint or 

regulation does not suggest that the Public Protector should not be accountable 

and subject to judicial review in the same way as all other organs of state.  On 

the contrary, the lack of legislative constraint and regulation is all the more reason 

for conscientious judicial review of the manner in which the Public Protector 

exercises her wide and unconstrained powers. 

40 Fourth, the EFF’s test is completely one-sided.  It elevates the accessibility and 

effectiveness of the Public Protector to an absolute requirement for all interim 

interdicts.  It fails to strike any balance, for instance, for the protection of those 

who fall foul of the Public Protector’s unlawful abuse of her powers.  Recent 

litigation has shown, again and again, that protection of this kind is essential.65  

The following judgments illustrate this point: 

 

65  Public Protector v South African Reserve Bank [2019] ZACC 29 (22 July 2019) paras 152, 162, 172, 194, 205, 

207 and 237;  Absa Bank Limited v Public Protector [2018] ZAGPPHC 2 (16 February 2018) paras 82, 101, 

127 and 129;  Democratic Alliance v Public Protector [2019] ZAGPPHC 132 (20 May 2019) paras 47, 49, 109, 

112, 152, 153, 154 and 155;  Democratic Alliance v Public Protector [2019] ZAGPPHC 349 (15 August 2019) 

paras 25 to 27 and 31;  President of the RSA v Public Protector [2019] ZAGPPHC 368 (8 August 2019) paras 

34 to 36 and 48;  South African Bureau of Standards v Public Protector [2019] ZAGPPHC 101 (27 March 2019) 

paras 10, 16 and 18. 
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40.1 This court held in the Reserve Bank case that the Public Protector had 

been dishonest and had acted in bad faith.66 

40.2 The High Court recently condemned the Public Protector’s conduct in the 

most strident terms: 

“The failures and dereliction of duty by the Public Protector in the 

Estina matter are manifold.  They speak to her failure to execute her 

duties in terms of the Constitution and the Public Protector Act.  In my 

view her conduct in this matter is far worse, and more lamentable, 

than that set out in the Reserve Bank matter.  At least there her 

failures impacted on institutions that have the resources to fend for 

themselves.  In this instance her dereliction of her duty impacted on 

the rights of the poor and vulnerable in society, the very people, for 

whom her office was essentially created.  They were deprived of their 

one chance to create a better life for themselves.  The intended 

beneficiaries of the Estina project were disenfranchised by the very 

people who were supposed to uplift them.  Yet the Public Protector 

turned a blind eye, did not consult with them and did not investigate 

the numerous irregularities that allegedly occurred properly and 

objectively.  She even completely failed to investigate the third 

complaint.  In the judgment on the merits this Court dealt in detail with 

the failures of the Public Protector to properly investigate and to 

propose an appropriate remedial action.  What was said there stands 

and requires no repetition.  Her conduct during the entire investigation 

constitutes gross negligence.  She failed completely to execute her 

constitutional duties in the ways illustrated in the judgment on the 

merits.”67 

 

66  Public Protector v South African Reserve Bank [2019] ZACC 29 (22 July 2019) paras 152, 162, 172, 194, 205, 

207 and 237. 

67  Democratic Alliance v Public Protector [2019] ZAGPPHC 349 (15 August 2019) para 25. 
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40.3 In the President’s case, the High Court commented that it was “mind 

boggling” that the Public Protector had not consented to an interim 

order.68 

41 We submit that the EFF’s alternative test is fundamentally flawed. 

A PRIMA FACIE RIGHT 

The Public Protector’s jurisdiction under section 6(9) 

42 The High Court held that the Public Protector had no jurisdiction over the 

complaints under section 6(9) of the PP Act.69  The section reads: 

“Except where the Public Protector in special circumstances, within 

his or her discretion, so permits, a complaint or matter referred to the 

Public Protector shall not be entertained unless it is reported to the 

Public Protector within two years from the occurrence of the incident 

or matter concerned.” 

It means that the Public Protector may not entertain a complaint more than two 

years after the event except that she has a discretion to do so in special 

circumstances. 

43 In this case, all the complaints are more than two years old – some of them are 

more than a decade old.  The latest event under investigation was 

Minister Gordhan’s statement in the National Assembly on 11 April 2016.70  The 

 

68  President of the RSA v Public Protector [2019] ZAGPPHC 368 (8 August 2019) para 48. 

69  High Court judgment vol 16 p 1686 paras 16 to 21. 

70  Min Gordhan’s founding affidavit vol 1 p 31 para 56.1. 
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complaints to the Public Protector were only made on 12 October and 

9 November 2018.71 

44 When asked to identify the “special circumstances” upon which she based her 

decision to investigate the complaints, the Public Protector failed to identify any 

rational grounds for her decision, evaded the question and on occasion 

contradicted herself: 

44.1 On 27 March 2019, Minister Gordhan’s attorney, Mr Malatji, asked the 

Public Protector to identify the “special circumstances” required by 

section 6(9) of the PP Act.72  The Public Protector failed to respond. 

44.2 On 16 April 2019, Mr Malatji wrote a further letter to the Public Protector 

again requesting that she identify the special circumstances.73 

44.3 On 24 April 2019, the Public Protector responded that “special 

circumstances” were present in this matter as she had been reliably 

informed that “the surveillance equipment illegally acquired at 

astronomical costs, is still being utilised to intercept communications 

between people by the unit which was not completely disbanded.  So this 

was a matter of special interest as public funds are still being used for 

illegal purposes.”74 

 

71  Public Protector’s report vol 2 p 106 para 2.1. 

72  Letter from Min Gordhan to Public Protector vol 3 p 220 para 2.1. 

73  Letter from Min Gordhan to Public Protector vol 3 p 222 para 2.1. 

74  Letter from Public Protector to Min Gordhan vol 10 p 1023 para 4. 
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44.4 This might, at best, be a reason to entertain the complaint about the 

procurement of equipment by the SARS investigative unit but not the 

other complaints in fact entertained. 

44.5 In an unexplained about turn, on 3 June 2019, the Public Protector 

furnished Minister Gordhan with a section 7(9) notice in which she set out 

a generic set of factors which, she said, constituted the required “special 

circumstances.”75  These factors are markedly different from and make 

no mention of the prior reason she had given just a week before.  These 

generic factors are also present in any complaint submitted to her office 

and render section 6(9) of the PP Act meaningless.76 

44.6 On 20 June 2019, Minister Gordhan responded to the section 7(9) notice. 

In light of the inadequacy and generic nature of her earlier response, he 

again called on the Public Protector to furnish full particulars of the special 

circumstances she actually relied upon when she exercised her 

discretion in this case.77  She again failed to respond. 

44.7 On 5 July 2019, the Public Protector released her report.  The report 

merely parroted the generic list of factors as constituting “special 

circumstances.”78 

 

75  Letter from Public Protector to Min Gordhan vol 10 p 1049 para 6. 

76  Min Gordhan’s founding affidavit vol 1 p 30 para 51. 

77  Min Gordhan’s section 7(9) affidavit vol 11 p 1122 para 9. 

78  Public Protector’s report vol 2 p 93 para g and p 107 para 3.5. 
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45 The inescapable conclusion is that the Public Protector did not have any rational 

grounds for her decision to entertain these old complaints.  She thus has no 

jurisdiction to entertain them. 

46 The Public Protector does not address Minister Gordhan’s attack based on her 

lack of jurisdiction in her answering affidavit before the High Court, save to deny 

the allegations relating to the review application and baldly assert that they are 

without merit.79  Her silence on this issue is a further indication that no rational 

reasons exist for the exercise of her discretion in these circumstances. 

47 In conclusion, the Public Protector had no lawful, rational or factual basis on 

which to exercise jurisdiction over the complaints.80  This flaw is in itself fatal to 

the Public Protector’s report. 

Contravention of the Executive Ethics Code 

48 We have already addressed this complaint in our chapter on the Public 

Protector’s crass mistakes.  The High Court correctly held that Minister Gordhan 

had established a prima facie ground of review.81 

Establishment of the SARS investigative unit 

Introduction 

49 The Public Protector found that the establishment of the SARS investigative unit 

was “improper and in violation of section 209 of the Constitution and therefore 

amounts to maladministration as envisaged in section 182(1) of the Constitution 

 

79  Public Protector’s answering affidavit vol 11 p 1161 para 32. 

80  Min Gordhan’s founding affidavit vol 1 p 30 para 54. 

81  High Court judgment vol 16 p 1688 paras 22 to 24. 
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and abuse of power as envisaged in section 6(4)(ii) of the Public Protector Act”.82  

The High Court held that Minister Gordhan had shown this finding to be flawed.83  

We submit, with respect, that the High Court was correct. 

The purpose of the SARS investigative unit 

50 The law enabled, and, indeed, required, SARS to establish an investigative unit 

to investigate economic crime with tax implications.  There is no basis, in fact or 

law, for the Public Protector’s finding to the contrary. 

51 The purpose of the SARS investigative unit is detailed in the founding affidavit:84 

51.1 SARS is established in terms of the South African Revenue Service Act, 

34 of 1997 as an organ of state within the public administration, but as an 

institution outside the public service. 

51.2 Section 3 of the SARS Act provides that its objectives are “the efficient 

and effective (a) collection of revenue; and (b) control over the import, 

export, manufacture, movement, storage or use of certain goods”, 

including those subject to customs and excise duty. 

51.3 Section 4 provides that SARS “must secure the efficient and effective, 

and widest possible, enforcement” of all tax laws. 

51.4 SARS is the sole administrator and revenue collecting agency 

responsible for investigating and enforcing compliance with tax and 

customs legislation.  Any disruption of SARS’ capabilities has dire 

 

82  Public Protector’s Report vol 2 p 200 para 7.2 and particularly paras 7.2.5 and 7.2.7. 

83  High Court judgment vol 16 p 1689 paras 25 to 33. 

84  Min Gordhan’s founding affidavit vol 1 p 40 paras 67- 77. 
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consequences for both the fiscal situation and the compliance culture in 

South Africa, as evidenced by successive tax collection shortfalls and 

weaker levels of tax compliance in the post-2014 period.85 

51.5 During Minister Gordhan’s tenure as Commissioner of SARS, he 

authorised the establishment of an investigative unit in 2007.  The unit 

did not initially have a name but was later successively known as The 

Special Projects Unit, The National Research Group and The High Risk 

Investigations Unit.  The Manager of the unit reported to Mr Pillay, in his 

capacity as General Manager: Enforcement and Risk.  Mr Pillay reported 

to Minister Gordhan until May 2009, when he was appointed Minister of 

Finance. 

51.6 The unit was established against the backdrop of government’s 

commitment to crack down on crime generally and on organised crime in 

particular.  Former President Mbeki mentioned this commitment in his 

State of the Nation Address of 9 February 2007 when he said that 

government would, amongst other things: 

“start the process of further modernising the systems of the South 

African Revenue Services, especially in respect of border control, and 

improve the work of the inter-departmental co-ordinating structures in 

this regard; 

intensify intelligence work with regard to organised crime, building on 

the successes that have been achieved in the last few months in 

dealing with cash-in-transit heists, during drug trafficking and 

poaching of game and abalone.”86 

 

85  First Interim Report of Nugent Commission vol 6 p 551; Final Report and Recommendations of Nugent 

Commission vol 6 p 581. 

86  State of the Nation Address of President Mbeki, 2009 vol 3 p 224. 
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51.7 It became apparent that SARS had to enhance its intelligence gathering 

capacity to combat organised tax crime and the illicit trade.  It set up the 

investigative unit as part of its broader Enforcement Division.  It was very 

similar to, and modelled on, the enforcement units of most other tax and 

customs administrations in the world. 

52 The SARS unit was responsible for cracking down on organised tax crime and 

tax evasion, and did so in collaboration with various government departments, 

such as Home Affairs, Trade and Industry, Environmental Affairs and other law 

enforcement agencies. 

53 This commendable work came under attack in recent years from powerful 

business people and politicians whose unlawful gains were being threatened by 

the work of the SARS investigative unit.  Simultaneously, disgruntled former 

members of the SARS investigative unit spread falsities and rumours about the 

SARS investigative unit.  This became knowns as the so-called “rogue unit 

narrative”, to which we turn later. 

The history of the SARS investigative unit 

54 The salient facts of the establishment of the SARS investigative unit are set out 

in the Founding Affidavit87 and the affidavits filed by other respondents.88 

55 SARS and the National Intelligence Agency had earlier commenced formal 

discussions to develop a dedicated capacity within the NIA to support SARS in 

investigating economic crimes with tax implications. In September 2002, SARS 

 

87  Min Gordhan’s founding affidavit vol 1 p 40 paras 67- 77. 

88  Mr Pillay’s section 7(9) affidavit vol 3 p 268 paras 31.8 – 31.29 and paras 32, 46.  
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and the NIA concluded a Memorandum of Understanding to cooperate to 

enhance the fulfilment of their respective mandates.89 

56 It was originally envisaged that SARS would recruit and train the members of the 

investigative unit and that they would be transferred to the NIA.  This unit would 

be ring-fenced within the NIA and be dedicated to supporting SARS. 

57 In a memorandum dated 2 February 2007, Mr Pillay and Minister Gordhan sought 

ministerial approval for the establishment of the investigative unit within the 

NIA.90  He sought ministerial approval only because the proposal, to establish 

the investigative unit within the NIA, required a transfer of funds from SARS to 

the NIA.  The memorandum is clear that it was necessary “to fund a special 

capability within NIA to supply SARS and law enforcement with the necessary 

information to address the illicit economy.”  Minister Gordhan, as Commissioner 

of SARS, the Deputy Minister and the Minister approved Mr Pillay’s proposal. 

58 The NIA, however, lost appetite for this project after the 2 February 2007 

memorandum was approved.  SARS decided to retain the SARS unit within its 

Enforcement Division. 

59 On 8 February 2007, Mr Pillay recommended that SARS create a specialist, 

internal capability to focus on the illicit economy.  On 13 February 2007, this 

proposal was approved by the Chief Officer for Corporate Services, 

Mr Magashula.91  Mr Pillay’s memorandum explained that this internal capability 

within SARS was required because  

 

89  Cooperation agreement between NIA and SARS vol 3 p 233.  

90  Letter from Mr Pillay to Mr Manuel vol 3 p 236. 

91  Interoffice Memorandum of SARS from Mr Pillay to Mr Magashula vol 3 p 238. 
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“[c]ombating smuggling of prohibited goods and substance is part of 

SARS’ mandate and as you may know a need exists for a special 

capability to enable SARS to make inroads in understanding the illicit 

economy in order to take decisive steps to minimize the following: 

(a) Importation, exportation and manufacturing of drugs; 

(b) Illegal harvesting of abalone and its supply; 

(c) Illegal importation of 2nd hand vehicles; 

(d) Importation of counterfeit goods: 

(e) Smuggling of cigarettes. 

Fundamental to combating the illicit economy is the capability to 

penetrate and intercept the activities of crime syndicates.” 

The memorandum envisaged the creation of a 26-person unit, under the 

Enforcement and Risk Division (after transfer from the Customs and Border 

Control Unit – a unit that the Public Protector confuses with the SARS 

investigative unit). 

60 In 2008, SARS adopted a strategy to deal with the illicit economy. A number of 

units were formed in order to implement this strategy, including the SARS 

investigative unit.  A presentation illustrating the proposed approach92 confirms 

that these units were part of fulfilling the “statutory obligation by SARS to address 

crimes [in respect of] tax and customs.” 

61 As a result, the SARS investigative unit came into being and began its important 

work of tackling the crimes of illicit trade and organised crime with tax 

implications. 

 

92  Presentation slide entitled: SARS approach to the Illicit Economy vol 3 p 241. 
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The establishment of the unit was lawful 

62 In terms of section 3 of the SARS Act 34 of 1997, the objectives of SARS are 

“the efficient and effective (a) collection of revenue; and (b) control over the 

import, export, manufacture, movement, storage or use of certain goods” 

including those subject to customs and excise duty. 

63 Section 4(1)(a) provides that, to achieve its objectives, SARS must, “secure the 

efficient and effective, and widest possible, enforcement of (i) the national 

legislation listed in Schedule 1”. 

64 When the unit was established in 2007, the national legislation listed in 

Schedule 1 included: 

64.1 The Customs and Excise Act 91 of 1954. 

64.2 The Tax Administration Act 28 of 2011. 

64.3 The Income Tax Act 58 of 1962 (before its amendment by the Tax 

Administration Act). 

64.4 The Value-Added Tax Act 89 of 1991 (before its amendment by the Tax 

Administration Act). 

65 These tax laws vested SARS with wide powers for the investigation of tax matters 

including the investigation of crimes with tax implications. Sections 4 and 4A to 

4D of the Customs Act for instance demonstrate the point: 

65.1 Customs officers are required to preserve confidentiality in the course of 

their duties, save to disclose such information as is required to law 

enforcement agencies, government agencies such as the South African 
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Reserve Bank, Financial Intelligence Centre or the International Trade 

Administration Commission, and other organs of state regulating the 

movements of persons or goods so as to enforce legislation regulating 

such movements. 

65.2 Officers may enter any premises on authority of a warrant issued by a 

magistrate or judge, or enter any premises without a warrant in particular 

circumstances, for purposes of enforcing the Customs Act. 

65.3 Officers may then conduct an inspection, examination, enquiry or search 

of those premises, including utilising X-ray scanners and other 

non-intrusive inspection methods. 

65.4 Persons may be examined and goods may be secured where the officer 

reasonably believes that a contravention of the Customs Act has been or 

is likely to be committed. 

65.5 Officers are permitted to carry and use firearms, and to arrest individuals, 

for purposes of enforcing the Customs Act. 

66 It is clear that the Customs Act requires SARS to have internal investigative 

capability to prepare for and perform these type of operations for which the SARS 

unit was established. 

67 Section 5(1)(j) of the SARS Act moreover empowers SARS in the widest terms 

as follows: 

“SARS may do all that is necessary or expedient to perform its 

functions properly, including to … engage in any activity, whether 

alone or together with any other organisations in the Republic or 
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elsewhere, to promote proper, efficient and effective tax 

administration, including customs and excise duty administration.” 

It thus expressly empower SARS to engage in any activity “to promote proper, 

efficient and effective tax administration”.  It clearly includes the prevention and 

investigation of tax related crime. 

68 Given the wide powers vested on SARS by this legislative framework to enforce 

and ensure compliance with the applicable tax and customs and excise laws, its 

need for internal investigative capability was clear, and was lawfully satisfied with 

the establishment of the SARS investigative unit. It was thus lawfully established. 

The Sikhakhane panel’s finding 

69 The Sikhakhane panel concluded that the SARS investigative unit was unlawful 

because it was in breach of section 3 of the National Strategic Intelligence Act 39 

of 1994.  This conclusions was, however, based on a reading of section 3 that 

was plainly wrong. 

70 Section 3(1) of the NSI Act read as follows (before its amendment in 2013) when 

the SARS unit was established: 

“If any law expressly or by implication requires any department of 

State, other than (the NIA) or (SASS), to perform any function with 

regard to the security of the Republic or the combatting of any threat 

to the security of the Republic, such law shall be deemed to empower 

such department to gather departmental intelligence, and to evaluate, 

correlate and interpret such intelligence for the purpose of discharging 

such function; provided that such department of State- 

(a) … 

(b) … 
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shall not gather departmental intelligence within the Republic in a 

covert manner … .” 

71 The SARS unit clearly did not contravene this section for two reasons: 

71.1 First, section 3(1) did not impose a general prohibition.  It applied only to 

those departments of State that were required by law to perform functions 

“with regard to the security of the Republic or the combatting of any threat 

to the security of the Republic”.  SARS was not such a department.  It 

was not a department of State and was not required by law to perform 

any functions with regard to state security.  It was accordingly not subject 

to the prohibition in section 3(1) at all.  The section was simply not 

applicable to SARS. 

71.2 Second, section 3(1) in any event did not prohibit all covert intelligence 

gathering.  It only prohibited the gathering of “departmental intelligence” 

in a covert manner.  Section 1 of the NSI Act defined “departmental 

intelligence” as “intelligence about any threat or potential threat to the 

national security and stability of the Republic”.  The SARS unit was never 

engaged in the gathering of intelligence of this kind. Its activities thus fell 

well beyond the scope of the prohibition because it was not in the 

business of gathering intelligence about threats or potential threats to the 

national security and stability of the Republic. 

72 The Sikhakhane panel’s interpretation moreover implied that it was unlawful for 

anybody to engage in the covert gathering of information about crime.  But such 

an interpretation is clearly absurd.  Very many public and private bodies engage 

in the covert gathering of crime intelligence to combat crime. 
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73 The suggestion that the SARS unit was unlawful has been widely repudiated.93  

His lordship Mr Justice Meyer for instance recently commented on the 

Sikhakhane finding as follows: 

“However, the Commissioner of Inquiry into Tax Administration and 

Governance by SARS appointed by President Cyril Ramaphosa and 

chaired by retired Judge Nugent (the Commission), made findings in 

its final report that support SARS’ stance that Mr Wingate-Pearse’s 

allegations about the existence of a rogue unit within the ranks of 

SARS are without a sound factual basis.  The Commission found inter 

alia that there was an onslaught upon those who managed SARS 

founded upon allegations once peddled by the Sunday Times to a 

beguiled public for a year or more, about a “rouge” unit that was 

alleged to have existed within SARS; the Sunday Times itself 

withdrew its allegations and apologised some two years later; 

although the establishment of HRIU was termed unlawful by a panel 

chaired by Adv Sikhakhane SC, there was nothing in the report to 

persuade the Commission why that was so; and the SARS Advisory 

Board chaired by Judge Kroon, reported to the Minister, and issued a 

media statement, saying the unit was unlawful, but in evidence he told 

the Commission that was not a conclusion reached independently by 

the Board, but had been adopted from the Sikhakhane panel, and he 

had come to realise it was wrong. Indeed, he supported the 

re-establishment of capacity to investigate the illicit trades, which he 

recommends. In his testimony before the Commission, Judge Kroon 

said: ‘Yes, as I have said in my report, my first comment was that the 

statement relating to the unlawfulness of the establishment of the unit 

were not thought through properly and were (sic) in fact incorrect.’”94 

 

93  Min Gordhan’s founding affidavit vol 1 p 45 paras 81 to 84 and p 48 paras 97 to 104. 

94  Wingate-Pearse v Commissioner, SARS [2019] ZAGPJHC 218 (17 July 2019) para 28.   
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The Public Protector’s new argument 

74 The Public Protector now argues that the establishment of the SARS unit “was 

in breach of section 209 of the Constitution in terms of which only the President 

may establish such covert information gathering unit”.95 

75 This finding is based on a clear distortion of section 209. It does not deal with the 

establishment of “covert information gathering units” at all.  Section 209(1) reads 

as follows: 

“Any intelligence service, other than any intelligence division of the 

defence force or police service, may be established only by the 

President, as head of the national executive, and only in terms of 

national legislation.” 

76 The section in other words regulates the establishment of “intelligence services”.  

Such a service is one that gathers covert intelligence to protect or advance 

national security.  This understanding is for instance illustrated by section 1 of 

the NSI Act.  It defines many forms of “intelligence” but makes it clear, in its 

definition of “intelligence”, that, what all of them have in common, is the gathering 

of information “for purposes of informing any government decision or 

policy-making process carried out in order to protect or advance the national 

security”.  Section 209 is thus confined to the establishment of intelligence 

services dedicated to the protection of national security. 

77 That was never the aim of the SARS unit.  Its purpose was to fight tax evasion, 

illicit trade and organised crime with tax implications. It never had anything 

whatsoever to do with national security. It was never an “intelligence service”.  

 

95  Public Protector’s report vol 2 p 199 para 7.2.5. 
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The Public Protector’s assertion to the contrary is clearly misdirected and 

irrational. 

The EFF’s new argument 

78 The EFF now attempts to justify the Public Protector’s finding, that the 

establishment of the SARS unit was unlawful, by its own recharacterisation of 

the purpose of the unit.  It contends, without reference to any evidence, that the 

unit’s purpose was to engage in “spying” and “espionage”, by which it seems to 

mean the interception of communications between citizens in breach of the 

Regulation of Interception of Communications and Provisions of 

Communications-Related Information Act 70 of 2002. 

79 The EFF’s deponent, Mr Malema, makes the point as follows:  

79.1 He says on page 1361 in para 10.4 that the purpose of the unit was to 

gather covert intelligence which, he says, means “spying on citizens 

without the need for warrants which are overseen by Judges”.  He adds 

that spying of this kind “violates a range of constitutionally protected 

rights”. 

79.2 He repeats on page 1379 in para 35 that “SARS spied; no warrants, no 

correct channels, no proper oversight”. 

79.3 He repeats his accusations of “spying” from page 1380 in paras 36.3 and 

36.4. 

79.4 On page 1384, he describes the activities for which the unit was set up in 

para 36.10 as follows: 
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“That kind of government intrusion is rightly reserved for the most 

serious and sensitive national-security issues, to be done by 

specialised intelligence agencies, subject to strict strategy controls.” 

79.5 He says on page 1384 in para 37 that the unit engaged in serious 

“espionage activities”. 

80 These descriptions are compatible only with the interception of communications 

of the kind regulated by the Interception Act.  But there is no evidence that the 

unit was established to engage in the unlawful interception of communications or 

indeed the interceptions of communications at all. 

81 There is in any event no evidence that Minister Gordhan approved the 

establishment of the unit for such a purpose or knew that it would engage in 

unlawful activities of this kind. 

82 The EFF’s attempt to save the Public Protector’s conclusion is accordingly also 

unfounded. 

83 It follows that the Public Protector’s finding, that the establishment of the SARS 

unit was unlawful, is entirely baseless and irrational. 

Remedial orders without audi 

84 The High Court held that the Public Protector unlawfully failed to afford 

Minister Gordhan a hearing on her proposed remedial action.96  We submit that 

this finding was correct.  We addressed it in our chapter on the Public Protector’s 

crass errors. 

 

96  High Court judgment vol 16 p1694 paras 34 to 38. 
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The Public Protector’s bias and ulterior purpose 

85 Finally, Minister Gordhan applies for review of the Report on the basis of bias 

and ulterior purpose in breach of, 

85.1 the rule of law entrenched in section 1(c) of the Constitution; and 

85.2 section 3(13)(a) of the Public Protector Act which requires all members 

of the Office of the Public Protector to “serve impartially and 

independently and perform his or her functions in good faith and without 

fear, favour, bias or prejudice.” 

86 As appears from the High Court judgment, Minister Gordhan does not rely on 

this ground of review in his application for an interim interdict.97  The High Court 

consequently also refused the Public Protector’s application to strike out 

Minister Gordhan accusations because the application is premature and based 

on the misconception that the accusations are mere insults and not grounds of 

review.98 

THE OTHER REQUIREMENTS 

Irreparable harm 

87 The High Court held that the irreparable harm to Minister Gordhan speaks for 

itself if an interim interdict is not granted.99  We addressed the issue in our 

chapter on the Public Protector’s crass errors. 

 

97  High Court judgment vol 16 p 1696 paras 39 to 44. 

98  High Court judgment vol 16 p 1697 para 41. 

99  High Court judgment vol 16 p 1700 para 51. 
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88 The EFF argues that the Public Protector’s orders do not dictate to the President, 

the Speaker, the Minister and the Commissioner of SAPS precisely what steps 

they must take against Minister Gordhan.100  But she ordered them to punish 

Minister Gordhan for the misconduct of which she had found guilty and in 

accordance with an implementation plan subject to her approval.  She moreover 

obliged them to do so within very tight timeframes. 

89 The EFF also argues that the President was at liberty to wait for the outcome of 

Minister Gordhan’s review before taking disciplinary action against him.101  But 

that is not so.  The Public Protector expressly ordered him to submit an 

implementation plan to her and, upon its approval, implement it, within 30 days.  

She did not permit him to wait and see.102  In the case in which the President 

was allowed to wait and see, the Public Protector’s order was not subject to the 

same deadline for implementation. 

90 The EFF dismissively argues that, 

“Mr Gordhan can advance his laundry list of objections against the 

Public Protector’s report in the review.  If, in the end, he is right, he 

will be fully vindicated.”103 

But this is mere insult and assertion.  It has no foundation in fact and is 

contradicted by both Minister Gordhan and the Public Protector herself. 

 

100  EFF heads of argument p 29 para 50. 

101  EFF heads of argument vol p 29 para 50. 

102  Public Protector’s report vol 2 p 205 paras 8.1.1 and 9.1. 

103  EFF heads of argument p 50 para 51. 
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Balance of convenience 

91 The High Court held that the balance of convenience favours the grant of an 

interim interdict.104  We submit for the following reasons that this finding is 

correct.105 

92 There will be no prejudice to the Public Protector should the relief be granted. 

93 Minister Gordhan, on the other hand, stands to be seriously prejudiced should 

this application be dismissed.  If he is subjected to disciplinary proceedings and 

criminal investigations, but later vindicated by the review court, that relief will be 

nugatory as the remedial action would already have been implemented against 

him.  The suspension order allows the review court to pronounce on the merits 

of the review, vindicating Minister Gordhan’s right to access justice and 

upholding the rule of law. 

94 This Court emphasised in OUTA that, in assessing the balance of convenience, 

the rule of law and the separation of powers are weighty considerations.  The 

question is ordinarily whether the court should interfere with the exercise of 

statutory powers.  This case, however, is different. It is in the first place the Public 

Protector who seeks to interfere with the exercise of statutory powers by directing 

Minister Gordhan, the President, the Speaker, the Minister of State Security, the 

NDPP and the Commissioner of Police how to exercise their powers and perform 

their functions.  The effect of an interim order would merely be to suspend her 

interference until this court has had an opportunity to determine whether it is 

 

104  High Court judgment vol 16 p 1701 paras 52 to 55. 

105  Min Gordhan’s founding affidavit vol 1 p 80 paras 219 to 223. 
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lawful.  The balance of convenience, including the weighty considerations of the 

rule of law and separations of powers, thus favour the interim order. 

No other satisfactory remedy 

95 The High Court held that there was no other satisfactory remedy readily available 

to Minister Gordhan.106  We addressed the Public Protector’s contention to the 

contrary in our chapter on her crass mistakes. 

CONCLUSIONS 

96 Minister Gordhan litigates for the vindication of his constitutional rights. The 

normal Biowatch rule applies in terms of which he is awarded costs if he 

succeeds and is not ordered to pay costs if he fails.107 

97 Minister Gordhan asks that both applications be dismissed or, if the applicants 

are given leave to appeal, that their appeals be dismissed, in either instance with 

costs including the costs of two counsel. 

 

 Wim Trengove SC 

 Michelle le Roux 

 Ofentse Motlhasedi 

 

 

Minister Gordhan’s counsel 
 Chambers, Sandton 

 18 October 2019 
 

 

 

106  High Court judgment vol 16 p 1702 para 56. 

107  Biowatch Trust v Registrar Genetic Resources and Others [2009] ZACC 14; 2009 (6) SA 232 (CC); 2009 (10) 

BCLR 1014 (CC).   
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PROCLAMATION by the ACTING PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA No. R. 41, 2000

EXECUTIVE ETHICS CODE

In terms of section 2 (1) of the Executive Members' Ethics Act, 1998 (Act No. 82 of 1998), I hereby, after consultation with

Parliament, publish the Executive Ethics Code with which Members of the Cabinet, Deputy Ministers and Members of

Provincial Executive Councils must comply in performing their official responsibilities.

Given under my hand and the Seal of the Republic of South Africa at Pretoria on this Twentieth day of July, Two

Thousand.

J.G. ZUMA

Acting President

By Order of the President-in-Cabinet:

A. K. ASMAL

Minister of the Cabinet

EXECUTIVE ETHICS CODE

1. Definitions

In this Code, any word or expression defined in the Act bears that meaning and, unless the context indicates otherwise -

'company or corporate entity' includes any public or private company, any close corporation and any trust, other than a

charitable trust, but does not include a charitable organisation or an association not for gain (section 21 company);

'family member', in relation to a member, means the members parent, spouse, companion or dependant child;

member of the Executives' means a Cabinet member, a Deputy Minister or a Member of a Provincial Executive

Committee, and "member' and 'Executive' have corresponding meanings;

'permanent companion', in relation to a member, means a person who is cohabiting with the member and is publicly

acknowledged by the member as the member's permanent companion;

'Secretary', in relation to members of the Cabinet, means the Secretary of the Cabinet and, in respect of members of an

Executive Council, the Secretary of the Executive Council;

'the Act' means She Executive Members' Ethics Act, 1998 (Act No 82 of 1998).

2. General Standards

2.1 Members of the Executive must to the satisfaction of the President or the Premier, as the case may be

(a) perform their duties and exercise their powers diligently and honestly;

(b) fulfill all the obligations imposed upon them by the Constitution and law; and

(c) act in good faith and in the best interest of good governance; and

(d) act in all respects in a manner that is consistent with the integrity of their office or the government.

2.2 in deciding whether members of the Executive complied with the provisions of clause 2. 1, the President or Premier, as

the case may be, must take into account the promotion of an open, democratic and accountable government.

2.3 Members of the Executive may not

(a) wilfully mislead the legislature to which they are accountable;

(b) wilfully mislead the President or Premier, as the case may be;

(c) act in a way that is inconsistent with their position;

(d) use their position or any information entrusted to them, to enrich themselves or improperly benefit any other person;



18/10/2019 Government Gazette : No 21399 Notice No 41 Regulation 6853

pmg-assets.s3-website-eu-west-1.amazonaws.com/docs/020628execethicscode.htm 2/4

(e) use information received in confidence in the course of their duties otherwise than in connection with the discharge of

their duties;

(f) expose themselves to any situation involving the risk of a conflict between their official responsibilities and their private

interests;

(g) receive remuneration for any work or service other than for the performance of their functions as members of the

Executive or

(h) make improper use of any allowance or payment properly made to them, or disregard the administrative rules which

apply to such allowance or payments.

3. Conflict of interest

3.1 A member must declare any personal or private financial or business interest that the member may have in a matter

(a) that is before the Cabinet or an Executive Council:

(b) that is before a Cabinet Committee or Executive Council. on which the member serves; or

(c) in relation to which the member is required to take a decision as a member of the Executive.

3.2 A member must withdraw from the proceedings of any committee of the Cabinet or am Executive Council considering

a matter in which the member has any personal or private financial or business interest. unless the President or the

Premier. as the case may be, decides that the member's interest is trivial or not relevant.

3.3 If, a member is required to adjudicate upon or decide a matter in which the member has a personal or private financial

or business interest the member must declare that interest to the President or the Premier, as the case may be, and seek

the permission of the President or Premier to adjudicate upon or decide the matter

3.4 If a member makes representations to another member of the Executive with regard to a matter in which the member

has a personal or private financial or business interest, the member must declare that interest to the other member.

3.5 For the purposes of the paragraphs 3.1, 3. 2, 3.3 and 3. 4 the personal or private financial or business interest of a

member includes any financial or business interest which, to the member's knowledge, the member's spouse, permanent

companion or family member has.

3.6 Where a member holds any financial or business interest in a company or corporate entity or profit-making enterprise

which may give rise to a conflict of interest in the performance of that member's functions as a member of the Executive,

the member must, within two months of the promulgation of this Code, or within two months of assuming office, or within

two months of acquiring such interest, as the case may be. or within such longer period as the President or, if the member

is a member on an Executive Council, the Premier determines-

(a) dispose of such interest: or

(b) place the administration of the interest under the control of an independent and professional person or agency.

3.7 When the administration of a member's interest has been placed under the control of a person as contemplated in

paragraph 3.6(b), the member may not, during the course of his or her term as member, have any communication with or

give any instructions to that person regarding the interest or the administration or control thereof, save for purposes of

complying with any legal requirement in respect of such interest, or to give instructions to sell such interest.

3.8 When a member is required to make arrangements to meet the conditions of paragraph 3.6, the professional costs

occasioned thereby are recoverable from the state.

4. Gifts

4.1 A member may not solicit or accept a gift or benefit which

(a) is in return for any benefit received from the member in the member's official capacity;

(b) constitutes improper influence on the member, or

(c) constitutes an attempt to influence the member in the performance of the member's duties.

4.2 When a member, in the course of the member's duties, has received or has been offered a gift with a value of more

than R1000, the member nay request permission from the President or Premier, as the case may be. to retain or accept

the gift. If the permission is granted the member may retain or accept the gift, but must disclose particulars thereof in

terms of paragraph 6.5 of this Code. Where such permission has not been requested or granted the member must either

(a) return the gift or decline the offer; or

(b) donate the gift to the state.
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4.3 For the purposes of paragraph 4.2 'gift' does not include travel facilities or hospitality arising from attendance at meals,

functions. meetings, cocktail parties, conventions, conferences or similar events attended by the member as part of the

member's executive duties.

5. Disclosure of Financial Interests

5.1 Every member must disclose to the Secretary particulars of all the financial interests, as set out in paragraph 6, of-

(a) the member; and

(b) the member's spouse, permanent companion or dependant children, to the extent that tile member is aware of those

interests.

5.2 The first disclosure must be made within 60 days after the promulgation of this Code or of a members assumption of

office, or of a member becoming aware of such interest, as the case may be.

5.3 After the first disclosure, members must annually disclose particulars of their financial Interests on or before a date

determined by the Secretary.

5.4 Cabinet members and Deputy Ministers who are members of the National Assembly and are required to disclose

particulars of their financial interests in terms of the Rules of Parliament, comply with paragraph 5.1 -

(a) by submitting to the Secretary a copy of those particulars on the same date as they are flied with the relevant

parliamentary official; and

(b) in so far as those particulars do not meet the requirements of paragraph 6 of this Code, by filing with the Secretary a

statement containing the necessary additional disclosure.

5.5 Where any doubt exists as to whether particular financial interests must be disclosed, the member must consult the

Secretary.

5.6 When a member makes a disclosure in terms of paragraph 5.1, the member must confirm in writing to the Secretary

that the member receives no remuneration other than as a member of the Executive.

6. Financial Interests to be Disclosed:

Members must disclose the following interests and details:

6.1 Shares and other financial Interests in companies and other corporate entities by indicating:

(a) The number, nature and nominal value of shares of any type in any public or private company;

(b) the name of that company; and

(c) the nature and value of any other financial interests held In any company or any other corporate entity.

6.2 Sponsorships:

(a) The source and description of direct financial sponsorship or assistance from any source other than the member's

party which benefits the member in his or her personal and private capacity; and

(b) the amount or value of the sponsorship or assistance,

6.3 Gifts and hospitality other than that received from a spouse or permanent companion or family member:

A Description, including the value and source of -

(a) any gift with a value of more than R350;

(b) gifts received from a single source which cumulatively exceed the value of R350 in any calendar year;

(c) hospitality intended as a personal gift and with a value of more than R350; and

(d) hospitality intended as a gift and received from a single source, and which cumulatively exceeds the value of R350 in

any calendar year.

6.4 Benefits:

(a) The nature and source of any other benefit of a material nature; and

(b) the value of that benefit.
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6.5 Foreign travel other than personal visits paid for by the member, or official travel paid for by the state, or
travel paid for by the member's party:

(a) A brief description of the journey abroad; and

(b) particulars of the sponsor.

6.6 Land and immovable property, including land or property outside South Africa

(a) A description of and the extent of the land or property; (b) area in which it is situated; and (c) nature and value of

interest in the land or property.

6.7 Pensions:

(a) The source of any pension; and

(b) the value of the pension.

7. Register of Financial Interests

7.1 Each Secretary must keep a register of all financial interests disclosed by members. The register must have a

confidential part and a public part.

7.2 The following financial interests must be recorded in the confidential part of a register:

(a) The value of interests in a corporate entity other or public company;

(b) the details of foreign travel when the nature of a those details to be confidential;

(c) the details, including the address, of any private

(d) the value of any pension;

(e) details of the financial interests of a member's spouse, permanent companion or dependant child;

(f) the member's liabilities.

7.3 Only the president or premier, as the case may be, the public protector, the Secretary concerned and staff designated

by the Secretary have access to the confidential part of a register.

7.4 No person who has access to the confidential part of a disclose particulars of any entry in that part to anyone other

member concerned or another person who has such access, except when a court or the public protector so orders.

7.5 Any person has access to the public part of a register during office hours of the secretary concerned

8.General

8.1 A member must instruct a member of the staff of the member's office or Ministry to assist and monitor compliance with

this Code. The information obtained by that staff member may not be disclosed to anyone, except in executing measures

envisaged in this Code.

8.2 A member must assist the public Protector in the performance of She public Protector's functions under the Act.

8.3 This code may be amended or replaced, and the amounts specified in the Code adjusted from time to time by

proclamation in the Government Gazette.

8.4 This Code is called the Executive Ethics Code, and comes into effect on the date of its promulgation in the

Government Gazette.
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