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1 Nature of proceedings: 

This is an application for leave to appeal against a judgment 
and order of the Gauteng Division granting an interim interdict 
against the implementation of remedial action recommended in 
the Public Protector’s Rogue Unit report.  

2 Issues that will be argued: 

• The EFF should be granted leave to appeal. 

• This Court should develop a tailor-made, stricter test for 
interim interdicts against the Public Protector.  

• Mr Gordhan does not satisfy OUTA, nor the stricter test for 
interim interdicts against the Public Protector 

3 Portions of the record that should be read:  

The affidavits filed the High Court and this Court should be 
read, as well as the High Court’s judgment. Annexures to the 
affidavits are, for the most part, summarised in the affidavits 
and need to be read for context only.  

4 Estimated duration of argument:  

The EFF estimates it will need one hour for argument.   

5 Summary of argument:   

• This Court has jurisdiction and should grant leave to 

appeal. This appeal raises a constitutional matter relating 
to the office of the Public Protector and the test that should 
apply for interim interdicts against the Public Protector. 
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This appeal also raises arguable points of law of general 
public importance, especially since this is the first 
opportunity for this Court to consider the test that should 
apply for interim interdicts against the Public Protector. It 
is also in the interests of justice to grant leave to appeal on 
an urgent basis.  

• This Court should tailor a stricter test for interim interdicts 

against the Public Protector. The Public Protector exists for 
special reasons. The Constitution requires the Public 
Protector to be accessible and effective. Because of the 
Constitution’s twin-promises of accessibility and 
effectiveness, there should be a stricter test—stricter than 
OUTA—for interim interdicts against the Public Protector.  
When a government official applies for an interim interdict 
against the Public Protector, he or she must satisfy the 
court that an interim interdict will not impermissibly 
hinder the accessibility and effectiveness of the Public 
Protector.  

• Mr Gordhan does not make out a case for an interim 

interdict. There is nothing exceptional or extraordinary 
about this case that warrants an interim interdict at the 
behest of a high-ranking member of the executive against 
the Public Protector. Mr Gordhan satisfies neither OUTA 
nor the stricter, tailor-made test for interim interdicts 
against the Public Protector. In particular, Mr Gordhan 
does not show irreparable harm, nor that the balance of 
convenience favours interim relief.  
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6 Authorities on which particular reliance is placed:   

• Economic Freedom Fighters v Speaker, National Assembly 
2016 (3) SA 580 (CC). 

• National Treasury v Opposition to Urban Tolling Alliance 
2012 (6) SA 223 (CC). 
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