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INTRODUCTION: THE IMPORTANT ROLE OF THE PUBLIC 

PROTECTOR AND THE HIGH COURT’S FAR-REACHING 

INTERDICT 

1 A few years ago, this Court described the Public Protector as 

“one of the most invaluable constitutional gifts to our nation in 

the fight against corruption, unlawful enrichment, prejudice 

and impropriety in state affairs, and for the betterment of good 

governance.”1 In a simple but powerful image, this Court 

portrayed the Public Protector as “the embodiment of a biblical 

David … who fights the most powerful and very well-resourced 

Goliath”.2  

2 In what has become litigation du jour, the High Courts are 

“routine[ly]”3 granting interim interdicts against the Public 

Protector. In doing so, with respect, these High Courts are 

undoing much of this Court’s hard work in Economic Freedom 

Fighters.  

                                                      
1 Economic Freedom Fighters v Speaker, National Assembly 2016 (3) SA 580 (CC) 
at para 52. 

2 Economic Freedom Fighters (note 1) at para 52. 

3 Mr Gordhan’s answering affidavit; v 17, p 1749 (at para 27.1).  
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3 Here, the Gauteng Division all too easily granted an interim 

interdict against the Public Protector and the enforcement of 

remedial action set out in her report into the SARS Rogue Unit.4  

4 In the report, the Public Protector made a series of findings 

about the SARS Rogue Unit. The spy-novel facts about the 

Rogue Unit and its “clandestine activit[ies]”5 are summarised in 

the EFF’s application for leave to appeal,6 the KPMG report,7 

and the report of the Inspector-General of Intelligence.8 In 

short, while Mr Gordhan was at its helm, SARS evolved from 

revenue-gatherer to state-funded detective agency, kitted out 

                                                      
4 The Rogue Unit report is at v 1, p 87.   

5 EFF’s founding affidavit; v 16, p 1687. 

6 EFF’s founding affidavit; v 16, pp 1626-1630, 1640-1642. 

7 The KMPG report is at v 8, p 784. KPMG later stated that the “recommendations 

and legal opinions” in the report “should no longer be relied upon” (see v 9, p 944). 
KPMG did not, however, withdraw its factual findings or the evidence in the 
report.  

8 The Inspector-General’s report is at v 14, p 1448. The government would really 
rather you didn’t read this report, though. In the High Court, the Minister of State 
Security has applied for a (post-publication) interdict against the report’s (further) 

publication because the report is, so the Minister says, top secret. The Equality 
Court recently rejected this argument against the report’s disclosure in a case 
between Mr Gordhan and Mr Malema.  
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with all the things a good spy needs: surveillance cameras, 

tracking devices, wire taps, and a host of other gadgets that are 

evidently sensitive enough to warrant redaction from the Public 

Protector’s report.9   

5 In the many hundreds of pages of affidavits and argument filed 

in the High Court and in this Court, Mr Gordhan does not point 

to any specific statutory source of power for the establishment 

of the Rogue Unit and its extraordinary powers. The most he 

does is rote repeat some very generic sections of the Tax 

Administration Act, like section 5, which allows SARS to do “all 

that is necessary or expedient to perform its functions properly, 

including to ... engage in any activity ... to promote proper, 

efficient and effective tax administration”. That’s far from 

enough. Parliament does not speak in code; if it intended to give 

SARS NIA-like powers, it would have said so.  

6 The Public Protector rightly found, amongst other things, that 

Mr Gordhan acted unlawfully and in breach of the Constitution 

when he established the Rogue Unit.  

                                                      
9 The Rogue Unit report; v 2, pp 151-154.  
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7 Based on these (and other) findings, the Public Protector 

ordered a range of remedial action. The remedial action 

included that the President must “take appropriate disciplinary 

action” against Mr Gordhan, and that the Speaker must refer 

Mr Gordhan’s conduct to the appropriate parliamentary ethics 

committee.10 The remedial action also extended to requiring 

various acts to be taken by the Minister of State Security, the 

NDPP, and the SAPS Commissioner.11 

8 Mr Gordhan applied for an urgent interdict (in part A) against 

implementation of the report’s remedial action pending a review 

of the report (in part B). The High Court granted the interdict.  

9 With respect, the High Court was wrong—and wrong in a way 

that “unduly trespass[e]s upon the sole terrain of other 

branches of government even before the final determination of 

[a review]”.12   

                                                      
10 The Rogue Unit report; v 2, pp 205-206. 

11 The Rogue Unit report; v 1, pp 206-207. 

12 National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) 
at para 26. 
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10 There should be cause for pause before courts “stop dead” the 

exercise of the Public Protector’s otherwise-binding remedial 

action “before the exercise has been successfully and finally 

impugned on review”.13 In the end, there will be no winners with 

all these urgent interdicts against the Public Protect, just one 

loser: the “average citizen” who the Public Protector is there to 

protect.14  

THIS COURT HAS JURISDICTION AND SHOULD GRANT 

DIRECT LEAVE TO APPEAL   

11 This Court has jurisdiction over this appeal because it involves 

constitutional matters and raises arguable points of law of 

general public importance that ought to be considered by this 

Court.  

This Court has constitutional-matter jurisdiction  

12 The Public Protector’s power to take remedial action flows 

directly from the Constitution: section 182(1)(c) gives the Public 

Protector power “to take appropriate remedial action.” And, as 

                                                      
13 OUTA (note 12) at para 26. 

14 Economic Freedom Fighters (note 1) at para 52. 
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this Court made clear a few years ago, remedial action taken by 

the Public Protector is valid and binding unless and until it is 

set aside on review (Economic Freedom Fighters at paras 73 to 

75). An interim interdict like the one the High Court granted 

dilutes Public Protector’s constitutionally derived power to take 

appropriate remedial action.  

13 The “separation of powers harm” here is even worse than in 

OUTA. Interim interdicts against the Public Protector cause 

more harm to the separation of powers because what is being 

interfered with is the exercise of a power derived directly from 

the Constitution.  

14 This appeal also raises a constitutional matter in relation to the 

powers of the Public Protector and the appropriate standard 

that should apply when courts are asked to intervene to “stop 

dead the exercise of executive or legislative power [read: the 

Public Protector’s powers] before the exercise has been 

successfully and finally impugned on review”.15 It is a novel 

                                                      
15 OUTA (note 12) at para 26. 
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question; this Court has yet to pronounce on the test that should 

apply to interim interdicts against the Public Protector.  

15 For these reasons, this appeal also implicates sections 181 and 

182 of the Constitution. This Court previously found that 

enough to implicate its constitutional-matter jurisdiction (see 

Public Protector v South African Reserve Bank (CCT107/18) 

[2019] ZACC 29 (22 July 2019) at para 29 (read with para 250)). 

Just so here.  

This Court also has public-importance jurisdiction   

16 This appeal also raises arguable points of law of general public 

importance that ought to be considered by this Court.  

• Arguable points of law. The EFF has an arguable case that 

the High Court applied the incorrect test for an interim 

interdict in this context. At very least, the EFF’s case has 

a “measure of plausibility” and “some prospects of 

success”.16   

                                                      
16 Paulsen v Slip Knot Investments 777 (Pty) Ltd 2015 (3) SA 479 (CC) at paras 21-
22. 
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• Of general public importance. The proper approach to 

interim interdicts against the Public Protector—a novel 

question before this Court—has general public 

importance. Since this Court crystallised the nature of the 

Public Protector’s powers, the Public Protector has 

(rightly) assumed an almost ubiquitous role in South 

African society, politics, and discourse. Rushing to urgent 

court for interim interdicts against this particular Public 

Protector is now, to borrow Mr Gordhan’s description, 

“routine”.17 In the past few months, there have been 

several interim interdicts granted against the Public 

Protector.18 This Court’s decision on the proper test to 

apply for an interim interdict against the Public Protector 

will, therefore, “transcend the narrow interests of the 

litigants and implicate the interest of a significant part of 

the general public”.19  

                                                      
17 Mr Gordhan’s answering affidavit; v 17, p 1749 (at para 27.1). 

18 EFF’s founding affidavit; v 16, p 1638 (at para 27). 

19 Paulsen (note 16) at para 26. 
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• Which ought to be considered by this Court (and doing so 

is in the interests of justice). It is in the interests of justice 

for this Court to consider these issues. This Court has 

made clear that the interim nature of a High Court order 

is no absolute bar to appealability.20 This appeal is about 

the test for interim interdicts against the Public Protector. 

That question can be grappled with only at an interim 

stage of litigation before the main review makes the 

interim order moot. This Court’s reasoning in OUTA 

avoids an otherwise absurd Catch 22: a litigant cannot 

appeal an interim order before the main order because it 

is not final, but cannot appeal an interim order after the 

main order becomes final because the interim order is then 

moot.  

17 For these reasons, this Court also has public-importance 

jurisdiction over this appeal.   

 

                                                      
20 OUTA (note 12) at paras 24-30. 
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It is in the interests of justice to grant leave to appeal on an urgent 

basis 

18 It is in the interests of justice to grant direct leave to appeal and 

hear the appeal on an urgent basis. The appeal relates to the 

test to apply to interim interdicts against the Public Protector. 

By the time an appeal to a Full Bench or the Supreme Court of 

Appeal is heard, the interim interdict may have fallen away 

with the determination of the main review (making the interim 

interdict moot).  

19 In addition, interim interdicts against the Public Protector—at 

the behest of senior members of the executive, no less—are a 

relative novelty. This Court has never considered the issue.   

And interim interdicts against the Public Protector raise unique 

and delicate separation-of-powers concerns that warrant this 

Court’s attention. It too is “a development so serious that if 

lightly imposed or its application not clarified, it could 

undermine [the Public Protector’s] ability to perform [her] 

duties properly, pending the finalisation of this matter”.21 This 

                                                      
21 Public Protector v South African Reserve Bank (CCT107/18) [2019] ZACC 29 (22 
July 2019) at para 30 (read with para 250). 
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appeal also “calls for expeditious finality to be achieved in case 

this novelty was ventured into, in a legally impermissible 

way”.22 

THIS COURT SHOULD TAILOR A STRICTER TEST FOR 

INTERIM INTERDICTS AGAINST THE PUBLIC PROTECTOR   

The Public Protector exists for a special reason  

20 This Court has already spoken richly about the Public 

Protector’s purpose and powers.23 The Public Protector is, in a 

very real sense, the people’s David to the government’s Goliath: 

she must “protect the public from any conduct in State affairs 

or in any sphere of government that could result in any 

impropriety or prejudice.”24  

21 Like the other Chapter Nine institutions, the Public Protector 

was designed to be a strut for our constitutional democracy.25 

But unlike the rest, the Public Protector was designed for a 

                                                      
22  Public Protector (note 21) at para 31. 

23 See generally Economic Freedom Fighters (note 1). 

24 Economic Freedom Fighters (note 1) at para 51. 

25 Economic Freedom Fighters (note 1) at para 49. 
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special constituency: the “average citizen” and the “poor and 

marginalised”.26  

22 And for good reason. The separation of powers makes 

Parliament and the courts the primary watch over the 

executive. But Parliamentary processes are, by design, 

deliberative—and deliberation takes time. Parliament is also, 

again by design, directly accessible only to parliamentarians. 

Try as he might, the average citizen cannot walk onto the 

National Assembly floor and table a motion of no confidence. 

Complicated court procedures and congested rolls mean courts 

are no less inaccessible.27  

23 The Public Protector is different—easier; more accessible. The 

Constitution requires as much: the Public Protector “must be 

accessible to all persons and communities.”28 Our average 

citizen can, quite literally, walk off the street and lodge a 

complaint. Accessibility is, as this Court has recognised, the 

genius of the design: “the fathers and mothers of our 

                                                      
26 Economic Freedom Fighters (note 1) at para 52. 

27 Economic Freedom Fighters (note 1) at para 52. 

28 Section 182(4) of the Constitution.  
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Constitution conceived of a way to give even to the poor and 

marginalised a voice, and teeth that would bite corruption and 

abuse excruciatingly.  And that is the Public Protector.”29 

24 This Court has also spoken expansively about the Public 

Protector’s “very wide powers”.30 It is this unique combination—

                                                      
29 Economic Freedom Fighters (note 1) at para 52. See also Certification of the 

Constitution of the Republic of South Africa, 1996 1996 (4) SA 744 (CC) at para 
161. 

30 Economic Freedom Fighters (note 1) at para 53. See also President of the 

Republic of South Africa v Office of the Public Protector 2018 (2) SA 100 (GP) at 
paras 82-83:  

“As is evident from the aforegoing, the Public Protector's investigative 
powers are of the widest character. Section 182(1)(c) of the Constitution 
requires that the Public Protector provide an effective remedy for state 

misconduct. The Public Protector's role is to protect the public from any 
conduct in state affairs or in any sphere of government that could result 
in any impropriety or prejudice. In order to fulfil this role, the Public 

Protector is empowered to take binding remedial action that is capable 
of remedying the wrong in the particular circumstances. This must 
include directing or instructing members of the Executive, including the 

President, to exercise powers entrusted to them under the Constitution 
where that is required to remedy the harm in question. 

It ought to be borne in mind that the Public Protector regularly instructs 

members of the Executive, including high-ranking government officials, 
to exercise discretionary powers assigned by law to them. In its 
answering affidavit the sixth respondent refers to some twenty 
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accessibility and power—that makes the Public Protector “one 

of the true crusaders and champions of anti-corruption and 

clean governance.”31 

A tailor-made, stricter test should apply for interim interdicts against 

the Public Protector   

25 What does that mean for interim interdicts against the Public 

Protector? The Constitution’s deliberate design of an accessible 

body that gives “the poor and marginalised a voice” should 

inform the test.  

26 An interim interdict “stop[s] dead” the Public Protector’s 

important function “even before the final determination of [a] 

review.”32 In this way, an interim interdict blunts the powers of 

the Public Protector as the people’s protector against 

government abuses of power. “[R]outine”33 interim interdicts 

                                                      
examples, where the Public Protector, has instructed organs of state to 
perform functions that are ordinarily left to their discretion.” 

31 Economic Freedom Fighters (note 1) at para 52. 

32 OUTA (note 12) at para 26. 

33 Mr Gordhan’s answering affidavit; v 17, p 1749 (at para 27.1). 
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should not be enough to thwart and “stop dead” the Public 

Protector’s “very wide powers”.  

27 This matters to our average citizen. For her, these “routine” 

interim interdicts make the Public Protector inaccessible and 

ineffective. Because even if our average citizen musters courage 

to complain, and even if the Constitution’s anti-graft specialist 

investigates the complaint and finds merit in the complaint, the 

“most powerful and very well resourced” government official 

easily avoids accountability with a “routine” visit to the nearest 

urgent court. This Court’s hard work in Economic Freedom 

Fighters should not be so easily undone.  

28 It’s no answer that this is all interim and the Public Protector 

may be vindicated in the ordinary course. The Public Protector’s 

important purpose—and the importance of accessibility to that 

purpose—means that the calculus should, in all but the most 

exceptional cases, work the other way round. It should be the 

“most powerful and very well resourced” government official 

who may be vindicated in the ordinary course, not the Public 

Protector acting for the “poor and marginalised”.  
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29 This case illustrates just how inaccessible the Public Protector 

becomes when interim interdicts against her remedial powers 

are granted “routinely” and without any special or unique 

circumstances. A whistle-blower complains to the Public 

Protector about SARS abusing its power to spy on citizens.  

After a thorough investigation, the Public Protector releases her 

report. She recommends remedial action. Her remedial action is 

binding—or so this Court told us in Economic Freedom Fighters. 

One “routine” interim-interdict hearing later, and nothing has 

come of the Public Protector’s binding remedial action. And 

while the lawyers argue appeals and interlocutories, to the 

average citizen, it is, yet again, the “most powerful and very well 

resourced” government official who avoids accountability. We 

make the average citizen—her complaint vindicated by the 

Constitution’s anti-corruption watchdog—wait for 

accountability; wait years while the main hearing winds its slow 

way through the courts.  

30 It should not be the average citizen who is made to wait. The 

Constitution’s promise of an effective and accessible Public 

Protector means interim interdicts should be permitted in 
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special circumstances and in the clearest of all cases. Otherwise 

the Public Protector—the Constitution’s “last defence”34—

becomes a Maginot line: robust on paper, but easily outflanked 

in practice by a “routine” interim interdict. 

31 Almost a decade ago, this Court warned lower courts about the 

separation-of-powers harm of interim interdicts against the 

executive.35 Courts must now “carefully consider whether the 

temporary restraining order would unduly trespass upon the 

sole terrain of other branches of Government even before the 

final determination of the review grounds.”36 OUTA rightly 

reins interim interdicts against exercises of statutory powers to 

“the clearest of cases and after a careful consideration of 

separation of powers harm.”37 

32 The test should be even higher for interim interdicts against the 

Public Protector. The Public Protector’s binding remedial action 

is sourced directly in the Constitution; it is not some mere 

                                                      
34 Public Protector v Mail & Guardian Ltd 2011 (4) SA 420 (SCA) at para 6. 

35 OUTA (note 12) at para 47. 

36 OUTA (note 12) at para 26. 

37 OUTA (note 12) at para 47. 
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statutory power. And if this Court requires the “clearest of 

cases” for a court to interfere in the government’s exercise of a 

statutory power,38 the test should surely be higher to justify 

judicial interference by way of an interim interdict with the 

exercise of powers sourced directly from the Constitution and 

entrusted to the Public Protector.  

33 All of the “routine” interim-interdict applications mentioned by 

Mr Gordhan involve high-ranking members of the executive and 

well-resourced state institutions asking the judiciary to stop the 

otherwise-binding remedial orders of a Chapter Nine 

institution.39 And not just any Chapter Nine institution, but the 

one specifically designed as a bulwark against the executive and 

well-resourced state institutions. In other words, it’s the 

executive asking the judiciary to stop the (executive-oversight) 

Chapter Nine institution in its tracks. The separation-of-powers 

harm looms large.  

                                                      
38 OUTA (note 12) at para 47. 

39 Mr Gordhan’s answering affidavit; v 17, p 1751 (at para 33). See also v 1, p 82 
(at para 226).  
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34 Routine interim interdicts defeat the very point of having the 

Public Protector. The High Court’s judgment all too easily 

concluded that an interdict would not harm the Public Protector 

because her remedial action can still be enforced after Part B. 

But that was the very point of debate in OUTA: that if a holder 

of a public power is to be stopped from exercising that power—

even temporarily—there must be a careful weighing up of the 

separation-of-powers harm that comes with that kind of order. 

Here, nothing of the sort was done; the High Court’s run-of-the-

mill interim interdict analysis fell short of OUTA and fell short 

of the stricter test that should apply to interim interdicts 

against the Public Protector.  

35 The Public Protector’s constitutional purpose is to stand up to 

powerful government officials. If those powerful government 

officials can then “routine[ly]” turn to the courts to “stop dead” 

the exercise of the Public Protector’s otherwise-binding 

remedial powers, the accessibility and effectiveness of the 

Public Protector is undermined. It is, in the end, the “average 

citizen” and the “poor and marginalised” who are made to wait 
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for accountability.40 It should not be so easy for the executive to 

escape scrutiny from the very body put in the Constitution to 

scrutinise the executive.   

36 None of this is to say that interim interdicts should never be 

available against the Public Protector. But courts must keep the 

Constitution’s promise to the average citizen of an accessible 

and effective anti-corruption watchdog against powerful 

government officials. And this Court’s expansive and robust 

framework for the role and powers of the Public Protector in 

Economic Freedom Fighters must be taken seriously.  

37 To get an interim interdict against implementation of the Public 

Protector’s remedial action, a government official must do more 

than tick the usual Setlogelo interim-interdict boxes. He must 

also do more than satisfy OUTA’s clearest-of-cases test. Over 

and above those two tests, the government official must satisfy 

the court that an interim interdict will not impermissibly hinder 

the accessibility and effectiveness of the Public Protector.  

                                                      
40 Economic Freedom Fighters (note 1) at para 52. 
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38 In other words, the law in this area should be like a series of 

concentric circles; the more an interim interdict infringes 

statutory and constitutional powers, the stricter—and more 

difficult—the test for interim relief should be.   

39 Or, in a picture:  
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40 Like in OUTA, this Court need not map the precise contours of 

the heightened test for interim interdicts against the Public 

Protector at the centre of the circle.41 The test should be stricter 

than OUTA’s clearest-of-cases test, and it should not be enough 

to simply weigh the separation of powers in the balance of 

convenience.42 Rather, an interdict-applicant must positively 

demonstrate that an interim interdict will not unreasonably 

undermine the Constitution’s twin-promises of an accessible 

and effective Public Protector.  

41 It might be different, for example, if the Public Protector orders 

remedial action that is, as a matter of law, demonstrably 

unlawful. Take this made-up example: the Public Protector 

today issues a report and the remedial action orders Parliament 

to amend a statute. The law says the Public Protector cannot go 

that far.43 Still, the report is binding unless and until it is set 

aside on review. Parliament applies for an urgent interdict. 

Maybe then we should be willing to let the accessibility and 

                                                      
41 OUTA (note 12) at para 47. 

42 OUTA (note 12) at para 63. 

43 See South African Reserve Bank v Public Protector 2017 (6) SA 198 (GP). 
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effectiveness of the Public Protector yield (but only because 

doing so is necessary to restore the balance of power between 

the Public Protector and the other branches).  

42 But those will be outliers. In “routine” cases, the default position 

ought to be that interim interdicts are disfavoured because they 

undermine the Public Protector’s accessibility and effectiveness. 

It should take extraordinary circumstances for an interim 

interdict to displace that starting point. 

MR GORDHAN DOES NOT SATISFY OUTA NOR THE 

STRICTER TEST FOR INTERIM INTERDICTS AGAINST THE 

PUBLIC PROTECTOR  

43 The facts of this case far from justify “stop[ping] dead” the 

Public Protector’s remedial action pending the review. There 

are, in particular, no extraordinary circumstances to justify an 

interim interdict, and no reasons to believe that an interim 

interdict does not unreasonably hinder the accessibility and 

effectiveness of the Public Protector. Nor is this even one of 

those “clearest of cases” that OUTA requires. And it is plain that 

the interim interdict impinges on the effectiveness and 

accessibility of the Public Protector.   
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44 There is nothing extraordinary about Mr Gordhan’s case. The 

Public Protector’s remedial action is plainly within her 

statutory powers, especially in respect of the President (to note 

her findings and take appropriate disciplinary action against 

Mr Gordhan)44 and the Speaker (to refer Mr Gordhan to the 

appropriate parliamentary committee).  

45 Indeed, Mr Gordhan devoted most of his founding affidavit in 

the High Court to arguments about why, how, and where the 

Public Protector got it wrong. But you don’t get an interim 

interdict just because you have a good case on review.45 Interim 

interdicts are there for something more particular: to protect a 

right “which, if not protected by an interdict, irreparable harm 

would ensue.”46 

 

                                                      
44 The suggestion that the President cannot discipline a Minister (his power being 

limited to hire or fire) is without merit; in Economic Freedom Fights (note 1), this 
Court ordered the President to reprimand Ministers (at para 105). A “reprimand” 
is disciplinary action.   

45 OUTA (note 12) at para 50. 

46 OUTA (note 12) at para 50. 
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46 In the High Court, Mr Gordhan dealt with his alleged 

irreparable harm in just two pages of his seventy-nine page 

founding affidavit.47 There, he claimed irreparable harm 

because “erroneous findings and remedial action imposed by the 

Public Protector have had an enormous personal and political 

impact” on him and that implementing the remedial action may 

render the review “moot and academic.”48  

47 It is unclear how the remedial action “detrimentally affected 

perceptions of [Mr Gordhan’s] character, maligned [his] 

reputation and adversely affected [his] standing as Minister of 

Public Enterprises.”49 This Public Protector’s findings were not 

much new; her report confirmed several other reports—

published far and wide—that made the same sort of findings 

about Mr Gordhan and the Rogue Unit. For this reason, the 

Public Protector’s findings that Minister Gordhan was SARS 

Commissioner when the Rogue Unit was established and that 

he knew of, and approved, its establishment, are neutral on his 

                                                      
47 See v 1, pp 79-80. 

48 See v 1, p 79. 

49 See v 1, p 79. 
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standing and reputation. The impact of those factual findings is 

not made better or worse because they are also made by the 

Public Protector.    

48 What’s more, just about every report of the Public Protector will 

“detrimentally affect[] perceptions of ... character [and] malign 

... reputation[s]”.50 This is part and parcel of “no lever of 

government power [being] above scrutiny, coincidental 

‘embarrassment’ and censure.”51 This would not be the first time 

that a negative report is released, only to be overturned later, 

on review or appeal. If that causes some harm to a government 

Minister, it is far outweighed by an interim interdict’s 

institutional harm to the accessibility and effectiveness of 

Public Protector.   

49 Even if implementing the Rogue Unit report’s remedial action 

may still cause future harm to Mr Gordhan, it is not irreparable. 

If it turns out that Mr Gordhan has been right all along, and his 

                                                      
50 See v 1, p 79. 

51 Economic Freedom Fighters (note 1) at para 53. 
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review succeeds, there is no reason why the remedial action 

taken against him cannot be reversed.   

50 Immediate enforcement of the remedial action does not cause 

irreparable harm and would not render the review moot.  

• First, there is no reason why the review cannot proceed 

even if disciplinary action is taken against Mr Gordhan. 

• Second, the remedial action did not dictate to the 

President, the Speaker, the Minister, and the SAPS 

Commissioner precisely what steps they should take 

against Mr Gordhan. There would have been a range of 

options available to them; there is no basis for a knee-jerk 

presumption that every option would have irreparably 

harmed Mr Gordhan. 

• Third, the President could have, according to a recent 

High Court decision (relating to the Public Protector’s 

report about Mr Pillay’s early retirement), considered the 

report and told the Public Protector he would wait for the 

outcome of Mr Gordhan’s review before taking disciplinary 
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action against Mr Gordhan.52  The President’s wait-and-

see approach to the Pillay report—which the High Court 

held to be good-enough compliance with that report’s 

remedial action—shows that there is no merit in Mr 

Gordhan’s knee-jerk presumption that the 

implementation of this report’s remedial action would 

cause him irreparable harm.   

51 In the end, Mr Gordhan does not satisfy either the OUTA test 

or the stricter, tailor-made test for interim interdicts against 

the Public Protector. Mr Gordhan can advance his laundry list 

of objections against the Public Protector’s report in the review. 

If, in the end, he is right, he will be fully vindicated. Until that 

happens, there is no reason to displace the Constitution’s 

injunction that the Public Protector must be accessible and 

effective.  

 

                                                      
52 President of the Republic of South Africa v Public Protector of the Republic of 

South Africa (41636/19) [2019] ZAGPPHC 368 (8 August 2019) at paras 45-46. 
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CONCLUSION: THE HIGH COURT’S DECISION SHOULD BE 

SET ASIDE  

52 David shouldn’t be made to face Goliath without her sling. The 

High Court too easily granted an interim interdict against the 

Public Protector’s remedial action. Interim interdicts—

especially interim interdicts at the behest of the executive, the 

very branch of government the Public Protector is meant to 

supervise—irretrievably undermine the accessibility and 

effectiveness of the Public Protector. More should be required 

than ticking the “routine” boxes for an interim interdict. More, 

even, than OUTA.  

53 Mr Gordhan does not do enough here. Granting an interim 

interdict on his unexceptional case defeats the purpose of the 

Public Protector as an accessible and effective “crusader[] and 

champion[]” of the “average citizen”.53 This Court should 

intervene, grant leave to appeal, and set aside the High Court’s 

order.  

                                                      
53 Economic Freedom Fighters (note 1) at para 52. 
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54 The High Court also erred in its novel formulation and 

application of Biowatch, especially in its reasoning that “it 

matters not that [the litigation] is a Minister of the Executive 

versus a Chapter 9 institution”, nor that “the EFF is averdly 

[sic] opposing the interim interdict in the public interest...”.54 

This litigation involves important, novel principles of 

constitutional law. No one asked for costs against the EFF. In 

argument before the court a quo it was made clear that the EFF 

joined the litigation in the public interest. It was entitled to 

Biowatch protection in the High Court, and is similarly entitled 

in this Court if this appeal is unsuccessful.  
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54 High Court’s judgment; v 16, pp 1681-1683. 
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