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I, the undersigned, 

BUSISIWE MKHWEBANE 

make oath and state that: 

1.  I am the Public Protector in terms of the Constitution of the Republic of South Africa, 

1996 (“the Constitution”) and appointed as such in terms of section 1A (2) of the Public 

Protector Act 23 of 1994 (“the Public Protector Act”), by the President of the Republic 

of South Africa. In my aforementioned capacity as the Public Protector, I am 

authorized to depose to this application for leave to appeal directly to this Honourable 

Court.  

2. The facts deposed to in this answering affidavit are within my personal knowledge 

except where it is evident from the context that they are not. Where I make submissions 

of a legal nature, I do so on the basis of my own understanding of the law and the 

advice of my lawyers, which advice I believe is correct.  

PURPOSE OF THE APPLICATION FOR LEAVE TO APPEAL DIRECTLY AND 

URGENTLY TO THE CONSTITUTIONAL COURT 

3. This is an application for leave to appeal directly to the Constitutional Court in terms of 

Rule 19 of the above Honourable Court. The application is urgent. The reason for 

urgency is that the order granted by the High Court was granted erroneously and is bad 

in law. Should the order not be set aside by this Honourable Court, it will create 

unbearable conditions for the effective functioning of the Public Protector.   
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4. The orders have the effect of suspending the implementation of constitutional remedies 

issued by the Public Protector with the consequence that they strip the Public Protector 

of the support and assistance necessary to promote constitutional governance. The 

suspension of these constitutional remedies is a matter of grave concern for the 

constitutional status, functioning and purpose of the Public Protector in that until they 

are grounded on constitutionally acceptable premise, they have the effect of rendering 

the Public Protector’s constitutional work ineffective.  

5. Furthermore, the suspension and interdictory orders were granted to afford the Minister 

Gordhan and the President, the opportunity to review and set aside my Report in terms 

of Part B of the Notice of Motion.  In her judgment, Potterill J made partial 

pronouncements on the merits of the review application which have the effect of 

binding on the outcome of the review application. Should the matter not be heard 

urgently, the judgment may become academic if the review application is finalized 

before this application is finalised by the Constitutional Court. The sooner this 

application is heard, the better it is for the review court to properly consider the merits 

of the allegations on which partial findings were made by the court a quo.  

6. The orders suspending my remedial actions against the Respondents, have the effect 

that responsiveness, transparency and accountability in the exercise of state power is 

suspended. Justice Potterill further interdicted the Public Protector from ensuring that 

the respondents implement the remedial actions to ensure that there is accountability, 

transparency, responsiveness and good governance. Finally, Justice Potterill granted 

cost orders against the Office Public Protector and myself in my personal capacity. This 

is perplexing considering the fact that none of the parties in the application sought any 

such costs order. I have serious concerns about the cost order directed at me personally 
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and in previous court hearings I have submitted on the adverse effect such orders will 

have on the proper constitutional functioning of the Office of the Public Protector.  

7. I am advised that given the erroneous and faulty legal premise on which the suspension 

and interdictory orders are granted and the serious implications of the suspension and 

interdictory orders for the proper constitutional functioning of the Public Protector, I 

am entitled to approach the Constitutional Court directly and to seek constitutional 

relief. The importance of this application is self-evident. It will give invaluable 

guidance on the constitutional circumstances that must justify the suspension of a 

constitutional remedy directed at curing maladministration in government, holding 

government to account, enhance government’s responsiveness and promote good and 

accountable government.  It is therefore in the interest of justice that urgent direct 

appeal is granted in this application.  

8. I will set out the grounds on which the constitutional questions that this application 

raises are of such gravity as to warrant the urgent intervention of the Constitutional 

Court: 

8.1. Firstly it is in the interest of justice that the Constitutional Court determines 

whether the court a quo was correct to suspend constitutional remedies.  The 

legal and constitutional basis for the orders must be determined urgently to 

ensure that the Public Protector’s constitutional functioning is not impeded;   

8.2. I must persuade the Court that there are compelling constitutional grounds on 

which this Court must hear this application by way of direct appeal as opposed 

to appealing to the Supreme Court of Appeal. I do not wish to abandon my right 
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to appeal to the Supreme Court of Appeal and would  abide the decision of this 

Honourable Court on whether I should first seek leave to appeal to the Supreme 

Court of Appeal prior to approaching this Honourable court. As I state above, 

there are weighty constitutional questions relating to the following arising from 

the suspension of the remedial actions of the Public Protector: 

8.3. Secondly, the remedial action by the Public Protector is often intended to cure 

maladministration, enhance efficiency and transparency in the management of 

government resources and to ensure that those who exercise constitutional 

power do so in a manner that is responsive and accountable within the principles 

of good government. Even where there are adverse findings against a person, the 

target of the remedial actions is usually to cure maladministration.   

8.4. The suspension of a remedial action must be preceded by constitutional 

considerations that go beyond the individual functionaries who are the subject of 

the investigation by the Public Protector.  This is because the remedial actions 

are given in the public interest and for the public benefit. To suspend a remedial 

action to assuage the wounded feelings of a functionary must not be elevated 

above the public interests involved in the remedial action. 

8.5. The scope of the duty of the respondents under section 181 of the Constitution to 

assist and protect the Public Protector is denuded by the suspension and 

interdictory orders of the nature that Justice Poterrill has issues against the 

Public Protector. 
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9. However, it is necessary to state why Justice Potterill’s judgment is flawed in law and 

require urgent attention of this Honourable Court for the precedence it has set. In 

essence, following this judgment, a series of similar orders were granted in related 

applications, the essence which is to suspend the remedial actions of the Public 

Protector pending review applications. I state upfront that numerous government 

functionaries are resorting to launching review applications against the reports and 

remedial actions of the Public Protector, and with that suspension and interdictory 

orders.  

10. The judgment of Justice Poterrill was wrong for a number of reasons I now deal with 

below: 

WHETHER THE SUSPENSION AND INTERIM INTERDICT WAS GRANTED 

PROPERLY  

11. The High Court misapplied the requisites for an interim interdict, which are the 

following: (a) prima facie right, although open to some doubt; (b) a well-grounded 

apprehension of irreparable harm if interim relief is not granted and ultimate relief is 

eventually granted; (c) the balance of convenience favours the granting of an interim 

interdict; (d) applicant has no other satisfactory remedy; and (e) exercise of court’s 

discretion.  

12. In light of other countervailing considerations at this stage the court has a wide 

discretion and may dismiss an application for an interim interdict even if all four 

requisites have been met. The Court a quo failed to exercise proper judicial discretion 
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in determining whether Mr Gordhan had satisfied the requirement of the interdict, 

taking particular regards to his constitutional position as a member of the Executive.  

On Prima facie right 

13. To assess whether an applicant can establish prima facie right, a Court will take the 

facts as set out by the applicant, together with any facts set out by the respondent which 

the applicant cannot dispute, and consider whether, having regard to the inherent 

probabilities, the applicant should on those facts obtain final relief in due course. Here 

the High Court misapplied the legal standards for adjudicating the existence of a prima 

facie right in the context of an application for an interim interdict.  

14. The facts set out in contradiction by the Public Protector were not considered and the 

High Court ignored the serious doubt thrown upon the case of the applicant clearly 

showing that he cannot succeed.  

15. The grounds of review set out by Mr Gordhan in support of Part B of the notice of 

motion amply demonstrate that he failed to establish a clear right to prevent immediate 

implementation of the Public Protector’s remedial action. The factual basis of Mr 

Gordhan’s case is, as explained in the Public Protector’s report and answering affidavit, 

largely disputed. The High Court erred in finding that Mr Gordhan satisfied the 

requirement of a prima facie right. 

16. The High Court misdirected itself in answering the question of whether Mr Gordhan, as 

supported by the President, Pillay and Magashula, makes out a prima facie right even if 

it is open to some doubt. The Court stated:  
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“[14] The first ground of review is that the PP has no jurisdiction in that she 

is barred to entertain the complaints under s6 (9). S6 (9) of the PP Act reads 

as follows: 

‘Except where the Public Protector in special circumstances, within 

his or her discretion, so permits, a complaint or matter referred to the 

Public Protector shall not be entertained unless it is reported to the 

Public Protector within two years of the occurrence of the incident or 

matter concerned.’ 

As the complaints relating to Gordhan flows from a meeting in 2010 and the 

establishment of an investigative unit in 2007 the Public Protector was not entitled 

to entertain these complaints. 

  [15] In the report, para 3.5 the Public Protector regurgitates the factors setting 

out what could constitute special circumstances. Surprisingly, no factors are set 

out as to what she considered, and why, in casu it constitutes special 

circumstances. In view of the provisions of this section and the fact that the 

complaints emanate from a decade ago, one would expect the Public Protector to 

set out why she had jurisdiction to entertain this claim. It is thus argued that on the 

report itself, without establishing jurisdiction, Gordhan has a prima fade right on 

review. 

  [16] In the Public Protector's answering affidavit she baldly avers that all the 

review grounds are without merit and are denied. 

[17] In argument counsel for the PP did not address the jurisdiction issue at 
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all.” 

13. The Court a quo committed eight (8) gross errors in regard to the issue of whether the 

Public Protector has jurisdiction “in that she is barred to entertain the complaints under 

s6 (9)”.  

14. In view of the above it is apposite to mention that the Public Protector in Para 3.5 of the 

report states inter alia that: 

“In deciding the special circumstances, that may be taken into account in 

exercising such discretion favourably in accepting complaints, consideration 

is given to the nature of the complaint and the seriousness of the allegations; 

whether the outcome of the investigation into the complaint can rectify 

systematic problems in state administration and that what constitutes “special 

circumstances” will depend on the merits of each case.” 

15. First, the Court disregarded the Public Protector’s Report which stated on para 2.1 that 

“the first complaint was lodged with my office on 12 October 2018, by an anonymous 

whistle-blower. The second complaint was lodged on 09November 2018 with my office 

by Mr Floyd Shivambu, the Economic Freedom Fighters (EFF) Deputy President and 

Chief Whip (the Complainants).” Tellingly, the Court does not discuss the jurisdiction 

issue when it considers the Public Protector’s finding that Mr Gordhan violated the 

Constitution and the Executive Ethics Code during his reply to a parliamentary question 

in November 2016. The Public Protector found that the allegation that Mr Gordhan 

violated the Executive Code of Ethics by deliberately misleading Parliament through 

failing to disclose that he met a member of the Gupta family was “substantiated”. She 
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states in her report that “Mr Gordhan conceded to not having disclosed that he had 

actually met a member of the Gupta family and an associate of the family in 2010.”  

16. Contrary to the judge’s strained interpretation and misreading of the report, the failure 

to disclose happened in 2016 when Mr Gordhan responded to a parliamentary question 

and not in 2010 when he met the member of the Gupta family. Accordingly, the Public 

Protector had jurisdiction and she properly exercised her discretion to investigate the 

complaints received in 2018.  

17. The Public Protector, in para 5.1.6 of her report makes clear mention of question 

number 932 (NW1060E) published on the 11 April 2016 that Mr Gordhan was 

specifically asked “whether he has (a) met with any (i) member (ii) employee and/or 

(iii) close associate of the Gupta family and/or (b) attended any meeting with the 

specified persons (i) at the Gupta’s Saxonwold Estate in Johannesburg or (ii) anywhere 

else since taking office; if not, what is the position in this regard; if so, in each 

specified case,(aa)what are the names of the persons who were present at each 

meeting,(bb)(aaa)when and (bbb)where did each of such meeting take place and (cc) 

what was the purpose of each specified meeting”. 

18. Mr Gordhan indicated that at the time of his response to the parliamentary he had 

forgotten about a meeting at which Ajay Gupta was present. She said that he had told 

the Judicial Commission of Inquiry into State Capture (“Zondo Commission”) in an 

affidavit that it was only after he was reminded by his then-chief of staff Dondo 

Mogajane that he recalled the meeting. The Public Protector had more than ample 

reasons to reject Mr Gordhan’s assertions as “implausible”. The Sunday Tribune had in 

November 2018 reported on a 2016 reply to a Parliamentary question to the Democratic 
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Alliance’s Michael Bagraim in which Mr Gordhan had admitted to meeting the Gupta 

family. According to the reply, Gordhan wrote: “I have not attended any meeting with 

the Gupta family or anyone else at their Saxonwold estate. I have encountered one or 

more members of his family at public events on a few occasions, for example a cricket 

match. I have met one of the Gupta brothers at Mahlamba Ndlopfu around 2009/10, 

during which a brief discussion on small business finance took place”. The Public 

Protector’s report indicated that the EFF asked her to investigate Mr Gordhan for 

meeting Ajay Gupta and an Indian billionaire, “Mr Ambani”, to discuss the possible 

acquisition of MTN. 

19. The review grounds set up by Mr Gordhan is that he did not wilfully mislead the 

National Assembly. The PP found that Gordhan dishonestly concealed the fact that at 

the “Ambani meeting” there was a Gupta present.  

20. The High Court purports to resolve the disputed facts of whether Mr Gordhan wilfully 

misled the National Assembly by concluding that: “Gordhan sets out that until today he 

cannot recall that a Gupta was present, but his Chief-of-Staff informed him in 

preparation for his evidence at the Zondo Commission that there was a Gupta present 

at that meeting; he without any independent recollection thereof disclosed this fact to 

the Commission.” Id. at para. 22. But that was an incorrect approach and totally 

contrary to SCA and Constitutional Court precedent. The correct approach is “to take 

the facts averred by the applicant, together with such facts set out by the respondent 

that are not or cannot be disputed and to consider whether, having regard to the 

inherent probabilities, the applicant should on those facts obtain final relief at the trial. 

The facts set up in contradiction by the respondent should then be considered and, if 

serious doubt is thrown upon the case of the applicant, he cannot succeed.”  
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21. The Public Protector’s report sets forth in para 5.1.7 facts which buttress the finding 

that Mr Gordhan was not telling the truth when he claimed not to have misled 

Parliament intentionally. Mr Gordhan claims the Presidency put Rajesh Gupta in touch 

with his Chief- of-Staff, Mogajane and that Rajesh Gupta called Mogajane “repeatedly, 

asking for a meeting” with Gordhan who claims he “refused to schedule a meeting with 

the Gupta family, whether at their residence or anywhere else.” Mr Gordhan asserts 

that “eventually, Mr Gupta told Mogajane that one of the Ambani brothers, from the 

Reliance group of companies in India, wished to meet me and that it was concerning a 

possible MTN transaction…We were advised that Mr Ambani was in South Africa for 

the 2010 Soccer World Cup and that he would like to meet me regarding the possible 

MTN transaction.” Gordhan alleges that he “agreed to a meeting with Mr Ambani who 

had the potential to be a significant investor in South Africa.” Mr Gordhan claims 

Mogajane has advised him that “he recollects that Mr Ajay Gupta was present at that 

meeting.”  

22. Mr Gordhan contends that this evidence, in the aggregate, showed nothing more than 

his innocent inability to recall a meeting with Ambani and Ajay Gupta in 2010 and, 

thus, could not support a finding that he deliberately misled Parliament. But both 

Mr Gordhan and the High Court are incorrect. It is unarguable that a rational Public 

Protector could find that Mr Gordhan was disassembling in order to conceal the truth 

about his meetings and interactions with members of the Gupta family.  

23. For starters, Mr Gordhan claims to have met one of the Gupta brothers at the 

President’s residence at Mahlamba Ndlopfu around 2009/10, during which a brief 

discussion on small business finance took place. Further, Mr Gordhan claims the 

Presidency put Rajesh Gupta in touch with his Chief of Staff Mogajane and that Rajesh 



12 

 

 

Gupta called Mogajane “repeatedly, asking for a meeting” with Mr Gordhan who 

claims he “refused to schedule a meeting with the Gupta family, whether at their 

residence or anywhere else.” At the point of the alleged refusal to meet the Guptas, 

Mr Gorhan had already acquired sufficient facts indicating that the Guptas had special 

access to the President and that their repeated entreaties to him for a meeting had, at a 

minimum the blessing or backing of the Presidency.  

24. Regarding the important meeting with “Mr Ambani who had the potential to be a 

significant investor in South Africa” Gordhan candidly admits a Gupta’s role in 

facilitating or at least conveying Ambani’s messages to his office when he states: 

“eventually, Mr Gupta told Mogajane that one of the Ambani brothers, from the 

Reliance group of companies in India, wished to meet me and that it was concerning a 

possible MTN transaction.” Further Gordhan admits that the meeting with Ambani 

(which Ajay Gupta attended) was indeed about “the possible MTN transaction.”  

25. Mr Gordhan’s own evidence shined a bright light on his intent and made pellucid that 

his written statements to Parliament were calculated to conceal from it or downplay the 

extent of his dealings with the Gupta family and/ or associate. Mr Gordhan attempts to 

characterize his replies to a parliamentary question as innocent and a product of 

forgetfulness. The Public Protector, however, was entitled to draw a different inference: 

that Mr Gordhan's comments were evidence of the formation and implementation of a 

scheme to downplay and obfuscate the extent of his dealings with the Guptas and to 

mislead Parliament in regard thereto.  

26. The High Court further committed a gross misinterpretation of the applicable Executive 

Ethics Code. Section 2.3 expressly states that “Members may not (a) Deliberately or 
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inadvertently mislead the President, or the Premier or as the case may be; the 

legislature”. Inexplicably the High Court chose to rewrite the said provisions of the 

Code and adopted Mr Gordhan’s view that Code only prohibits “wilfully” misleading 

“the Legislature to which they are accountable”. The High Court did so by deliberately 

omitting the words “inadvertently mislead” from the Code. The High Court states on 

para.22 of the judgment that “the review grounds set up by Gordhan is that he did not 

wilfully mislead the National Assembly. The PP found that Gordhan dishonestly 

concealed the fact that at the “Ambani meeting” there was a Gupta present. As if to 

highlight its grossly misplaced interpretation of the Code, the Court went on to state on 

paras. 23 and 24 the following: 

“[23] The EFF submitted that it matters not that Gordhan may not wilfully 

have misled the Legislature, an innocent mistake is sufficient. This is of course 

contra the wording of paragraph 2.3(a) of the Code specifying that it must be 

done wilfully 

[24] On these facts Gordhan has established a prima facie right.” (Own 

emphasis.) 

27. The Executive Members Ethics Code states at para. 2.3 that Members may not-

“Deliberately or inadvertently mislead the President, or the Premier or as the case 

may be; the legislature;” but does not prescribe the right to correct even inadvertent 

errors. There is no evidence that Mr Gordhan ever attempted to correct his alleged 

“inadvertent errors” any time after making the misrepresentations he did.  
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28. The Court was plainly wrong as the Code makes pellucid that even inadvertent 

misleading of the Legislature is sufficient.  

There was no prima facie case regarding the Rogue Unit 

29. The High Court committed another error when dealing with the “establishment of the 

SARS Investigative Unit.” In this ground of review Mr Gordhan submits the decision of 

the Public Protector is irrational and fundamentally flawed. According to Mr Gordhan, 

SARS has as its objective the efficient and effective collection of revenue and control 

over the import, export, manufacture, movement, storage or use of certain goods. SARS 

has always had investigative and enforcement units that investigated inter alia tax 

evasion and elicit trade. It had a mandate to minimize the importation, exportation and 

manufacturing of drugs, as well as the illegal harvesting of abalone and its supply, the 

illegal importation of second-hand vehicles and the importation of counterfeit goods. It 

also had a mandate to curb the smuggling of cigarettes. Sections 4A to 40 of the 

Customs Act clothes SARS with wide investigative powers. To “crack down on 

elicit(sic) trade and to combat organized crime SARS needed to enhance its intelligence 

gathering. To this end SARS and the National Intelligence Agency (‘NIA’) entered into 

discussions to develop within NIA a capacity to support SARS in investigating 

economic crimes with tax implications. An unsigned MOA followed, due to the NIA 

losing its appetite to proceed with such a unit within the NIA.” On “8 February 2007 

Pillay recommended that SARS create a specialist internal capacity to focus on the 

elicit economy. On 13 February 2007 this proposal was approved by the Chief Officer 

for Corporate Services, Mr Magashula. A unit to investigate and clamp down was thus 

established lawfully in terms of SARS' objectives, mandate and legislation.”  
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30. The High Court misdirected itself when it ruled that the “Public Protector relies on the 

Sikhakhane panel's finding that the SARS investigative unit was unlawful because it 

contravened section 3 of the National Strategic Intelligence Act 39 of 19 94 [“NSI 

Act”]. S3 (1) of the NSI Act prior to its amendment in 2013”. Mr Gordhan submits that 

this section was not contravened because it applied only to those departments of state 

that were by law required to perform functions “with regard to the security of the 

Republic or the combatting of any threat to the security of the Republic.” SARS was 

clearly not such a department. Furthermore s3 (1) did not prohibit all covert intelligence 

gathering, only covert “departmental intelligence”. “Departmental intelligence” is 

defined in the NSl Act as: “intelligence about any threat or potential threat to the 

national security and stability of the Republic.” 

31. The Public Protector found that the “establishment of the SARS' unit” was in breach of 

section 209 of the Constitution in terms of which only the President may establish such 

covert information gathering unit. Section 209(1) reads: “any intelligence service, other 

than any intelligence division of the defense force or police service, may be established 

only by the President, as head of the national executive, and only in terms of national 

legislation.” It was submitted that SARS is not an intelligence service and the definition 

of “'intelligence” in the Act is in fact: “for purposes of informing any government 

decision or policy-making process carried out in order to protect or advance the 

national security”. SARS is thus not affected by s209 as its application is confined to 

the establishment of intelligence services dedicated to the protection of national 

security. 

32. The court concludes on para 29 as follows: “The EFF strongly submits that SARS was 

spying on citizens without warrants, correct channels and no proper oversight. This 
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submission seemingly relates to interception of communications. Nowhere did the 

Public Protector find that the investigative unit was a spying unit and this ex post facto 

justification on behalf of the Public Protector, it was argued, is to be rejected.” This is 

flatly contradicted by paras 5.2.5, 5.2.12, 5.2.14 -5.2. 15.8, 5.2.33 to 5.2.34; 5.3.1 to 

5.3.35 of the Public Protector’s Report.  

33. The court’s conclusion that “The EFF strongly submits that SARS was spying on 

citizens without warrants, correct channels and no proper oversight. This submission 

seemingly relates to interception of communications. Nowhere did the Public Protector 

find that the investigative unit was a spying unit and this ex post facto justification on 

behalf of the Public Protector, it was argued, is to be rejected” is completely belied by 

the PP report at paras. 5.5.1 to 5.5.8; 5.5.9 through 5.5.18. to 5.5. 28. 

34. The Court concluded: “I am satisfied that on these grounds raised there is a prima 

facie right established on behalf of Gordhan.” That was an error of law and fact. 

Clearly, the facts set up in contradiction by the respondent (“Public Protector”) should 

have been considered and, “if serious doubt is thrown upon the case of the applicant, he 

cannot succeed.” Here the court was simply content to reject contradictory facts set 

forth in the Report and to exonerate Mr Gordhan. 

The findings on Mr Pillay' s qualifications do not establish a further prima facie right for 

the interim relief 

35. The court rules that the “Public Protector finds that Pillay was not qualified for 

appointment as Deputy Commissioner. Pillay' s appointment was thus irregular and in 

violation of s195 of the Constitution. It goes on to state that on behalf of Pillay and 
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Gordhan it was submitted that it is common cause that there are no prescribed 

requirements in law or policies for appointment as Deputy Commissioner of SARS. On 

this basis the fact that Pillay has no tertiary education does not offend any law or 

policy. Pillay's experience in the public service from January 1995 was the basis for his 

appointment and his appointment was accordingly proper, regular and lawful. It 

concluded that ‘this ground raised by Gordhan, supported by Pillay establishes a 

further prima facie right for the interim relief.” 

36. The court committed a serious error of fact and law in interpreting the issue around 

Pillay’s employment after his appointment as a Deputy Commissioner at SARS in 

2009. In paras. 5.6.26 through 5.6.34, the Public Protector sets forth detailed and cogent 

explanation why she deemed Pillay’s appointment to have been in violation of the law. 

It must also be pointed out that Pillay orchestrated a sham transaction relating to his 

early pension payout in 2011. A sham is something that is intended to be mistaken for 

something else or that is not really what it purports to be. It is a spurious imitation, a 

counterfeit, a disguise or a false front. It is not genuine or true, but something made in 

imitation of something else or made to appear to be something which it is not. 

Important to this description is the idea that the parties do not intend to give effect to 

the legal arrangements set out in their apparent agreement, understood only according 

to its terms. 

37. The court committed an error of law and fact. Clearly, the facts set up in contradiction 

by the respondent (“Public Protector”) should have been considered and, “if serious 

doubt is thrown upon the case of the applicant, he cannot succeed.” Here the court was 

simply content to reject contradictory facts set forth in the Report and to exonerate 

Mr Gordhan. 
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The Court erred in finding that the Public Protector had a duty to afford Mr Gordhan an 

opportunity to be heard before meting out the remedial action 

38. The Court found that Mr Gordhan’s reliance on s7(9 )(a) of the Public Protector Act 

was correct in that makes it mandatory for the PP to afford any person an opportunity to 

respond to adverse findings. It further found that even on a narrow interpretation this 

would include an opportunity to submissions prior to a penalty. The court the analogy 

of a criminal trial prior to sentencing. In paragraph 37 the court found that Mr Gordhan 

had established based on Masethla v President of the RSA [2007] ZACC 20; 2008 (1) 

SA 566 (CC) at paras 74 and 75 that he has a prima facie right to audi prior to the 

remedial action. 

39. To state Mr Gordhan’s argument is to refute it at the same time. The Public Protector’s 

actions are firmly established in our Constitution and is fully supportable by the Public 

Protector Act. The Public Protector Act explicitly states the following:  

“7. Investigation by Public Protector  

(9) (a) If it appears to the Public Protector during the course of an 

investigation that any person is being implicated in the matter being 

investigated and that such implication may be to the detriment of that person 

or that an adverse finding pertaining to that person may result, the Public 

Protector shall afford such person an opportunity to respond in connection 

therewith, in any manner that may be expedient under the circumstances.  

(b) (i) If such implication forms part of the evidence submitted to the Public 

Protector during an appearance in terms of the provisions of subsection (4), 
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such person shall be afforded an opportunity to be heard in connection 

therewith by way of giving evidence.  

(ii) Such person or his or her legal representative shall be entitled, through 

the Public Protector, to question other witnesses, determined by the Public 

Protector, who have appeared before the Public Protector in terms of this 

section.” (Sub-s. (9) substituted by s. 9 (d) of Act 11.) (Own emphasis.) 

40. In addition The Public Protector in paragraph 4.2 of her report, lists , inter alia, the 

factors that she considers during the investigation process that seeks to find out (what 

happened, what should have happened, is there a discrepancy between what should 

have happened and does that deviation amount to improper conduct or 

maladministration?) 

41.  As can be seen from the aforementioned provision, there are no additional 

requirements of further hearings in regard to the Public Protectors’ remedial action. 

Accordingly, the issuance of a provisional report and providing the affected person 

with a copy fully complies with procedural due process as it affords “such person an 

opportunity to respond in connection therewith, in any manner that may be expedient 

under the circumstances.”  

42. Obviously, the Public Protector must, as a condition precedent, decide in regard to the 

following: (a) that a person is being implicated in the matter being investigated; and (b) 

and that such implication may be to the detriment of that person or (c) or that an 

adverse finding pertaining to that person may result. The Public Protector’s decision to 

issue provisional reports serves the salutary purpose of providing an adequate notice to 
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the affected party. At a minimum, due process means that a citizen who will be affected 

by a Public Protector’s decision must be given advance notice of what the Public 

Protector is investigating and how the person is being implicated in the matter being 

investigated and how implication may be to the detriment of that person or that an 

adverse finding pertaining to that person may result. The notion of an additional right to 

be heard on the remedial actions after the adverse finding has been made in a manner 

akin to that the right to make submissions prior to a penalty is absurd and falls to be 

rejected as inconsistent with the Public Protector Act. In the same vein, the drawing of 

an analogy with making submissions in a criminal trial prior to sentencing is an absurd 

misreading of the Public Protector Act. Under the statute, the right to be heard arises 

under the following circumstances: “9) (a) If it appears to the Public Protector during 

the course of an investigation that any person is being implicated in the matter being 

investigated and that such implication may be to the detriment of that person or that an 

adverse finding pertaining to that person may result.” (Own emphasis.) 

43. At the risk of repetition, The Supreme Court of Appeal in Minister of Home Affairs v 

The Public Protector 9308/2017)(2018) ZASCA 15 (15 March 2018) (Lewis, Majiest 

and Willis JJA and Plasket and Motlhe AJJA) expressly ruled that remedial action 

ordered by the Public Protector was not subject to review in terms of the PAJA. See, 

specifically, paragraphs 27 – 37 of the SCA judgment. The Court pointed out that a 

PAJA review is available only if the impugned action is administrative action as 

defined in the PAJA. The SCA concluded that the “Office of the Public Protector is not 

a department of state or administration and neither can it be said to be part of the 

national, provincial or local spheres of government. It is an independent body that is 

answerable only to the National Assembly…It is, however an institution that exercises 
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both constitutional powers and public powers in terms of legislation.” Importantly, the 

SCA pointed out that the Public Protector’s function “is not to administer but to 

investigate, report on and remedy maladministration.” The SCA also took notice that 

the Public Protector “is given broad discretionary powers as to what complaints to 

accept, what allegations of maladministration to investigate, how to investigate them 

and what remedial action to order- as close as one can get to a free hand to fulfill the 

mandate the mandate of the Constitution.”. The right to be heard enshrined in the 

statute is specifically tailored for the investigation stage and there is no additional right 

to be heard when the Public Protector prepares and finalises her reports and when she 

remedies maladministration.  

44. The absurdity of Mr Gordhan’s argument is that, taken to its logical conclusion, it 

would require an opportunity for a hearing during investigation, when the Public 

Protector reports on her findings and when she remedies maladministration. This 

sinister attempt to get the Public Protector mired in endless hearings involving a single 

case and the calculated attempt to get her bogged down in multiple hearings is 

antithetical to the Constitution’s envisaged “purpose-built watch-dog” whose function 

“is not to administer but to investigate, report on and remedy maladministration.” 

Parliament was aware of the multiple constitutional functions of the Public Protector 

“to investigate, report on and remedy maladministration” but purposely chose to limit 

the right to be heard only to situations where “it appears to the Public Protector during 

the course of an investigation.” Mr Gordhan’s attempt to broaden the scope of the 

Public Protector Act beyond what Parliament envisaged must be rejected out rightly.  

45. Regard should be had to the fact that Mr Gordhan was given an opportunity to 

cooperate with the office of the Public protector, taking into account the Inquisitorial 
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nature of the investigation. However, Mr Gordhan refused to cooperate and was very 

hostile towards the office of the Public Protector, which is evident from the language 

used in his founding affidavit. 

46. The Court blithely ignored the difference between criminal penalties meted out to 

convicted individuals on the one hand and the Public Protector’s measures to “remedy 

maladministration” under the Constitution and the Public Protector Act on the other. In 

terms of section 182(1) of the Constitution, the Public Protector is vested with the 

powers to investigate the conduct of government, government departments, government 

agencies, government officials and bodies performing public functions that is alleged or 

suspected to be improper or to result in any impropriety or prejudice; to report on that 

conduct; and to take appropriate remedial action. The constitutional mandate of the 

Public Protector to investigate and report on improper conduct or improprieties in state 

affairs, and the imperative to be accessible to all people, translates to a multi-pronged 

approach to handling complaints. In complying with its oversight function and its role 

in reconciling the citizens with the state, the Public Protector seeks to ensure that 

transgressions by organs of State must be corrected, that a proper diagnosis and 

correction of any administrative inadequacies should also be conducted and that proper 

redress is provided in cases requiring remedial action, as envisaged in section 182(1)(c) 

of the Constitution. It aims to assist the State in good governance practice. 

47. In fashioning the appropriate remedial action in pursuit of section 182(1)(c) of the 

Constitution, the Public Protector may order remedies with the view of placing the 

complainant as close as possible to where she would have been had the improper 

conduct or maladministration not occurred, while addressing systemic procurement 

management deficiencies in the Department. Through the statutory provisions the 
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Public Protector is left free to develop the role of the Public Protector from a 

concentration on individual complaints to diagnosing systemic failures through patterns 

of maladministration disclosed by a sequence of complaints. It would simply be 

unsustainable to require the Public Protector to provide multiple hearings to individuals 

implicated in wrongdoings during all stages of investigation, reporting and remedying 

of maladministration. 

48. Contrary to the court’s findings, the Public Protector Act enshrines the basic rule of 

natural justice - where the Public Protector contemplates making a finding against a 

person to their detriment in a report, the person so implicated must be notified of the 

decision contemplated as well as afforded the opportunity to make written or other 

representations to the Public Protector.  

49. There is no known authority that the Court could rely on as authority for the analogy it 

drew of likening the Public Protector’s investigation, reporting and remedying 

maladministration to an adversarial criminal process where the right to submit evidence 

arises even at the sentencing stage. Accordingly, it was legally erroneous for the court 

to rule that “Gordhan has once again set out a prima fade right for an interim interdict 

to be granted.” 

The Court ignored binding legal precedent and applied incorrect legal standards in 

granting the suspension and interim interdict 

50. In this context, the test to be applied in an application for an interim interdict pending 

the outcome of a review application was stated succinctly by Moseneke DCJ in 
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National Treasury and Others v Opposition to Urban Tolling Alliance and Others 

2012 (6) SA 223 (CC) (“the OUTA case”) in the following terms: 

“[43] A little less than 40 years before the advent of our Constitution, in 

Gool, a full bench of the Cape Provincial Division was called upon to 

grant an interdict restraining the minister pendente lite from 

exercising certain powers vested in him by a statute. Ogilvie-

Thompson J, writing for a unanimous court, considered the 

requirements for an interim restraining order announced in Setlogelo, 

and said the following: ‘The present is however not an ordinary 

application for an interdict. In the first place, we are in the present 

case concerned with an application for an interdict restraining the 

exercise of statutory powers. In the absence of any allegation of mala 

fides, the court does not readily grant such an interdict … The various 

considerations which I have mentioned lead, in my opinion, irresistibly 

to the conclusion that the Court should only grant an interdict such as 

that sought by the applicant in the present instance upon a strong case 

being made out for that relief. I have already held that the Court has 

jurisdiction to entertain an application such as the present, but in my 

judgment that jurisdiction will, for the reasons I have indicated, only 

be exercised in exceptional circumstances and when a strong case is 

made out for relief. 

[44].  … Beyond the common law, separation of powers is an even more vital 

tenet of our constitutional democracy. This means that the Constitution 

requires courts to ensure that all branches of government act within 
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the law. However, courts in turn must refrain from entering the 

exclusive terrain of the executive and the legislative branches of 

government unless the inclusion is mandated by the Constitution itself. 

[45]. … However, now the test (the Setlogelo test) must be applied cognisant 

of the normative scheme and democratic principles that underpin our 

Constitution. This means that when a court considers whether to grant 

an interim interdict it must do so in a way that promotes the objects, 

spirits and purport of the Constitution. 

[49]. … The Constitution makes it plain that ‘(e)veryone has the right to 

administrative action that is lawful, reasonable and procedurally fair’ 

and in turn PAJA regulates the review of administrative action. 

[50].  Under the Setlogelo test the prima facie right a claimant must 

establish is not merely the right to approach a court in order to review 

an administrative decision. It is a right to which, if not protected by 

interdict, irreparable harm would ensue. An interdict is meant to 

prevent future conduct and not decisions already made. Quite apart 

from the right to review and to set aside impugned decisions, the 

applicants should have demonstrated a prima facie right that is 

threatened by an impending or imminent irreparable harm. The right 

to review the impugned decisions did not require any preservation 

pendente lite.” (Emphasis added.) 
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51. The Court failed to heed any of the principles articulated by the Constitutional Court 

above. It goes without saying here that Mr Gordhan’s application for an interim 

interdict was not an ordinary application for an interdict – it was an application for an 

interdict restraining the exercise of the Public Protector’s constitutional and statutory 

powers. The court failed to heed the admonition of the Constitutional Court that in “the 

absence of any allegation of mala fides, the court does not readily grant such an 

interdict.”  

52. Although separation of powers principles are not directly implicated, the Constitutional 

Court decision in Economic Freedom Fighters v Speaker of the National Assembly 

and Others; Democratic Alliance v Speaker of the National Assembly and Others, 

recognized that and in order to ensure the effectiveness of the office of the Public 

Protector, the remedial action prescribed in her report is legally binding on the 

President of the Republic of South Africa, unless a court order directs otherwise. To a 

certain extent, the findings of Chapter 9 Institutions are to be treated with the same 

deference as a court of law and they do have demonstrable consequences. 

53. If the Public Protector issues reports with adverse findings with respect to state officials 

or against a particular government department, sufficient to draw a conclusion that they 

acted contrary to the Constitution or against specific statutory provisions, then these 

reports ought to be accorded evidentiary weight in litigation especially where a party 

seeks to prevent the Public Protector’s exercise of constitutional and statutory powers. 

The Constitutional Court cautioned that in the Public Protector’s “execution of her 

investigative, reporting or remedial powers, she is not to be inhibited, undermined or 

sabotaged. When all other essential requirements for the proper exercise of her power 

are met, she is to take appropriate remedial action.” 
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54. Further, the Constitutional Court observed that her “investigative powers are not 

supposed to bow down to anybody, not even at the door of the highest chambers of raw 

State power. The predicament though is that mere allegations and investigation of 

improper or corrupt conduct against all, especially powerful public office-bearers, are 

generally bound to attract a very unfriendly response. An unfavourable finding of 

unethical or corrupt conduct coupled with remedial action, will probably be strongly 

resisted in an attempt to repair or soften the inescapable reputational damage. It is 

unlikely that unpleasant findings and a biting remedial action would be readily 

welcomed by those investigated.” The court was mainly preoccupied with 

Mr Gordhan’s alleged right to dignity, bruised ego or reputational harm and did not pay 

sufficient attention to the Constitutional Court’s observations. 

55. The court a quo also ignored totally the apex Court’s ruling that jurisdiction must only 

be exercised in exceptional circumstances and when a strong case is made out for relief. 

Section 181 of the Constitution provides that institutions such as the Public Protector 

are independent, and subject only to the Constitution and the law, and they must be 

impartial and must exercise their powers and perform their functions without fear, 

favour or prejudice. Section 181(3) requires that organs of state, through legislative and 

other measures, must assist and protect these institutions to ensure the independence, 

impartiality, dignity and effectiveness of these institutions. It is also noteworthy that 

section 181(4) of the Constitution states that no person or organ of state may interfere 

with the functioning of these institutions. Our Constitutional Court has spoken 

eloquently about the “independence” of the Public Protector in Economic Freedom 

Fighters v Speaker where the Court noted that whether the Public Protector “is 
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impartial or not would be irrelevant if the implementation of the decisions it takes is at 

the mercy of those against whom they are made.”  

 

56. The Minister or anyone against whom adverse findings have already been made must 

face an insurmountable obstacle in any application for an interim interdict as some of 

the attacks on the Public Protector emanate either from the personal desire to fight 

allegations and investigation of improper or corrupt conduct by the Public Protector or 

to retaliate against the Public Protector for an unfavourable finding of unethical or 

corrupt conduct coupled with remedial action. It is plainly obvious that biting remedial 

actions ordered by the Public Protector would probably be strongly resisted well-

resourced litigants in an attempt to repair or soften the inescapable reputational 

damage. Some would resort to panoply of retaliatory actions which constitute unlawful 

interference with the functioning of the Public Protector’s office. A litigant like 

Gordhan who is also a member of the executive is constitutionally required to assist and 

protect the Public Protector. Instead of that assistance, Gordhan has subjected the 

Public Protector to vituperative personal and political attacks which have effectively 

destroyed the climate conducive to independence, impartiality, dignity and 

effectiveness of the Public Protector.  

57. The Public Protector is not answerable to the Minister or executive branch and 

ministers have no right to override or micro-manage the Public Protector’s 

investigation and remedial measures. The High Court further misdirected itself in 

deciding the nature of the prima facie right that Mr Gordhan had to establish to be 

entitled to an interim interdict. As the Constitutional Court ruled in National Treasury 
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and Others v Opposition to Urban Tolling Alliance and Others, “under the 

Setlogelo test the prima facie right a claimant must establish is not merely the right to 

approach a court in order to review an administrative decision. It is a right to which, if 

not protected by interdict, irreparable harm would ensue. An interdict is meant to 

prevent future conduct and not decisions already made. Quite apart from the right to 

review and to set aside impugned decisions, the applicants should have demonstrated a 

prima facie right that is threatened by an impending or imminent irreparable harm.” 

58. In the extant case, the admission by Mr Gordhan that he misled Parliament, albeit not 

wilfully, is sufficient to ground a finding that he violated Section 2.3 of the Code. It is 

incomprehensible that the High Court granted an interim interdict on the theory that 

Mr Gordhan had a right which, if not protected by interdict, irreparable harm would 

ensue. An interdict is meant to prevent future conduct and not decisions already made. 

Quite apart from the right to review and to set aside impugned decisions, Mr Gordhan 

should have demonstrated a prima facie right that is threatened by an impending or 

imminent irreparable harm. On the facts placed before the court, Mr Gordhan has 

admitted an inadvertent violation of section 2.3 of the Code, and could not have 

demonstrated a prima facie right that is threatened by impending or imminent 

irreparable harm.  

59. Mr Gordhan, by his own admission has violated section 2.3, even if inadvertently so, 

and he cannot demonstrate a prima facie right not to disciplined or held accountable for 

the said violations. Mr Gordhan’s right to review the impugned decisions did not 

require any preservation pendente lite as he has admitted a violation of the statute in 

any event. 
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The Court’s misconstrued section 6 (9) of the Public Protector Act  

60. The Court failed to follow basic rules of statutory interpretation – it misdirected itself in 

regard to “jurisdictional facts” and failed to make a distinction between objective and 

subjective jurisdictional prerequisites in a statute. Section 6 (9) of the Public Protector 

Act cannot be read as setting forth a prescription period. It expressly states: “Except 

where the Public Protector in special circumstances, within his or her discretion, so 

permits, a complaint or matter referred to the Public Protector shall not be entertained 

unless it is reported to the Public Protector within two years of the occurrence of the 

incident or matter concerned.” (Own emphasis.) 

61. The Court misconstrued the Public Protector Act and misapprehended its powers to 

review a statute which gives the Public Protector wide discretion. The powers of a court 

of law to review conduct which has as its foundation the subjective opinion of a 

functionary, or official, are very limited.  

62. The applicants could therefore only ask the Court to review the Public Protector’s 

exercise of discretion to determine that special circumstances existed which in her sole 

discretion warranted the investigation of a matter which was not “reported to the Public 

Protector within two years of the occurrence of the incident or matter concerned.” If 

they can make out a case that the Public Protector had acted “mala fide or from ulterior 

motive or failed to apply her mind to the matter”, to use the words of Corbett J in the 

Defence and Aid case.  

63. The Court trespassed into the forbidden territory of merits review under the guise of 

determining jurisdictional facts. Even where courts exercise the power to review 
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jurisdictional facts, the courts are mindful that it is necessary for them to consider the 

material in order to see what reason or reasons the decision-maker gave for her exercise 

of the discretion. The courts are conscious of the need to proceed with caution lest they 

exceed their supervisory role and trespass into the forbidden field of merits review. It 

would not suffice if the court took the view that a different decision would have been 

more appropriate or that another decision-maker or Minister might have reached a 

different result. 

64. The merits of administrative action, to the extent that they can be distinguished from 

legality, are for the repository of the relevant power and, subject to political control, for 

the repository alone.  

65. The court blithely overlooked the abecedarian proposition that the Public Protector’s 

investigations are triggered, for the most part, by complaints filed by citizens the 

majority of whom are laypersons. The court further ignored that the time lag between a 

citizen’s acquisition of knowledge of maladministration sufficient to justify a complaint 

to the Public Protector and the actual occurrence of the incident will never perfectly fit 

the two-year time limits. Justice Potterill erroneously asserted that the complaints 

relating to Mr Gordhan flows from a meeting in 2010 and the establishment of an 

investigative unit in 2007. She concluded that the Public Protector was not entitled to 

entertain these complaints. Not so. It is perfectly within the encincture of her discretion 

to accept these matters for investigation and she needs only articulate special 

circumstances to do so.  

66. By Mr Gordan’s own admission, the establishment of the investigation unit was 

secretive or at least not a matter of public knowledge. It carried out its spying functions 



32 

 

 

for a considerable period of time after it was created and the equipment it purchased for 

such purposes are still not accounted for. The “continuing violation” doctrine overrides 

the statute of limitations. It is alleged that the implicated persons ran a covert unit 

within SARS, unlawfully revealed taxpayer information, were engaged in unlawful 

interception and other wrongs from the inception of the rogue unit until at least 2014. It 

is simply wrong for the court to assume that ordinary citizens would have sniffed out 

these covert activities or uncovered sufficient facts within two years from 2007.  

67. Justice Potterill, with respect ignored admissions contained in Pillay’s affidavit 

submitted to Public Protector that the events to which certain allegations pertain span a 

period of between ten and twenty years ago. Some of the unlawful activities of Von 

Loggerenberg and other affected officials only became known through a whistle-blower 

report addressed to the Parliamentary Standing Committee on Finance “which was 

leaked to the media by a Member of Parliament in April 2015.” Pillay Affidavit. Para. 

29.9. The Court commits an error when she asserts that “the complaints relating to 

Gordhan flows from a meeting in 2010” when the allegations are that he misled 

Parliament later in 2016 when asked about meeting the Guptas.  

68. Justice Potterill, with respect, overlooked the legal doctrine applicable to the “Rogue 

Unit” matter, that is when a party has concealed his misconduct, the limitations period 

does not begin to run until after the duped party discovers, or with due diligence should 

have discovered, his claim against the deceitful party.  
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High Court erred in finding that Mr Gordhan has demonstrated a well-grounded 

apprehension of irreparable harm 

69. As the Constitutional Court ruled in the OUTA judgment supra and dealt with the issue 

of irreparable harm in para 50 thereof, the right to review an impugned decision does 

not require any preservation pendente lite unless an applicant demonstrates a prima 

facie right that is threatened by an impending or imminent harm. Mr Gordhan has 

admitted that he violated Section 2.3 of the Code although he claims he did so 

inadvertently. What matters is that the Code outlaws both wilful misleading and 

inadvertent misleading of the Legislature. Whether a court reviewing his application 

agrees with him or not on the question of deliberate or inadvertent misleading, it will 

ultimately come to the same conclusion as the Public Protector did and rule that a 

violation occurred. In such an event Mr Gordhan will still be faced with the full effect 

of the Public Protector’s remedial orders and neither the reviewing Courts nor the 

executive may exonerate him from the consequences of his unlawful conduct.  

70. Even in the unlikely event of the review application being successful there is no 

reasonable prospect that a court would ignore Mr Gordhan’s own admitted violations of 

section 2.3 of the Code. At most the court may set aside the finding that he “wilfully” 

misled Parliament but the remedial orders would still stand. Whatever harm may befall 

Mr Gordhan is the result of his own recklessness and playing fast and loose with the 

truth when facing serious parliamentary inquiry. 
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The High Court erred on the Balance of Convenience 

71. Applying the test in OUTA, the court should have found that the balance of 

convenience favoured the Public Protector. When a court weighs up where the balance 

of convenience rests, it must consider the probable impact of the restraining order on 

the constitutional and statutory powers and duties of the state functionary or organ of 

state against which the interim order is sought. In the case of the Public Protector, the 

Court must weigh up the Constitutional Court’s admonition that in the Public 

Protector’s “execution of her investigative, reporting or remedial powers, she is not to 

be inhibited, undermined or sabotaged. When all other essential requirements for the 

proper exercise of her power are met, she is to take appropriate remedial action.” 

72. Further, it must weigh up the Court’s observation that her ‘investigative powers are not 

supposed to bow down to anybody, not even at the door of the highest chambers of raw 

State power. The predicament though is that mere allegations and investigation of 

improper or corrupt conduct against all, especially powerful public office-bearers, are 

generally bound to attract a very unfriendly response. An unfavourable finding of 

unethical or corrupt conduct coupled with remedial action, will probably be strongly 

resisted in an attempt to repair or soften the inescapable reputational damage. It is 

unlikely that unpleasant findings and a biting remedial action would be readily 

welcomed by those investigated. 

73. The balance of convenience enquiry must consider whether and to which extent the 

restraining order will intrude into the constitutional and statutory body whose mission 

is not to administer “but to investigate, report on and remedy maladministration.” The 

enquiry must, alongside other relevant harm, have proper regard to whether corruption 
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and maladministration may be prolonged and allowed to fester through protracted 

litigation to the detriment of the public. The Court paid absolutely no attention to the 

public interest at stake here and was preoccupied mainly with Mr Gordhan’s hyper-

technical but woefully flawed arguments that a statute which prohibits inadvertent 

violations must only be read to outlaw wilful misrepresentations.  

74. Another weighty consideration which the court was bound to keep in mind is that a 

temporary restraint against the exercise of statutory power well ahead of the final 

adjudication of a claimant’s case may be granted only in the clearest of cases and after 

a careful consideration of the unique constitutional powers and functions of the public 

protector in combating maladministration and corruption.  

75. In Economic Freedom Fighters v Speaker, National Assembly and others 2016 (3) 

SA 580 (CC) para 1, the Constitutional Court emphasized that the foundational values 

of the Constitution demand public accountability of public office bearers who abuse 

their office. In this regard Mogoeng CJ said in regard to the Public Protector that-  

“. . . we adopted accountability, the rule of law and the supremacy of the 

Constitution as values of our constitutional democracy. For this reason 

public–office bearers ignore their constitutional obligations at their peril. This 

is so because constitutionalism, accountability and the rule of law constitute 

the sharp and mighty sword that stands ready to chop the ugly head of 

impunity off its stiffened neck.” (Footnote omitted.)  

76. The court must also weigh up the constitutional scheme under which the Public 

Protector has been granted “broad discretionary powers as to what complaints to 
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accept, what allegations of maladministration to investigate, how to investigate them 

and what remedial action to order- as close as one can get to a free hand to fulfil the 

mandate the mandate of the Constitution” in deciding whether the balance of 

convenience favours the applicant. In evaluating where the balance of convenience 

rests, a court must recognise that it is invited to restrain the exercise of constitutional 

and statutory power within the exclusive terrain of the Public Protector. It must assess 

carefully how and to what extent its interdict will disrupt the constitutional functions 

conferred by the law and thus whether its restraining order will hamper the Public 

Protector’s duties to fight and remedy maladministration and corruption.  

77. The ordinary rule is that the stronger the prospects of success, the less need for the 

balance of convenience to favour the applicant and the converse is also true; the weaker 

the prospects of success, the greater the need for the balance of convenience to favour 

applicant. A court must in this context carefully consider to which extent an interim 

order will intrude into the exclusive terrain of a constitutional body entrusted with the 

responsibility to remedy maladministration and corruption. See, paras 46 and 47 of the 

OUTA judgment. An interim interdict is supposed to be granted only in the clearest of 

cases and after a careful consideration of what the Constitutional Court referred to as 

separation of powers harm. Accordingly, the facts before the court clearly show that the 

balance of convenience does not favour Mr Gordhan, the applicant. 

The Court erred in ruling that Mr Gordhan has no other satisfactory remedy  

78. The Court erred in accepting the President’s excuse that it was uncertain whether it had 

the power to discipline an errant Minister and that it could not do so while 

Mr Gordhan’s review application was pending. The President had the right to deal with 



37 

 

 

Mr Gordhan on the basis of what Mr Gordhan has already admitted to the Public 

Protector and in court. The powers and responsibilities of the President in regard to 

leadership of the executive and dismissal of members of Cabinet are spelt out in the 

following sections of our constitution: 

“Section 83 states that the President (a) is the Head of State and head of the 

national executive; and (b) must uphold, defend and respect the Constitution 

as the supreme law of the Republic; and (c) promotes the unity of the nation 

and that which will advance the Republic.”  

79. The President does not have to give reasons for appointing or dismissing a Minister, it 

stands to reason that as head of the national executive he can fire a defiant minister or a 

Minister who does not assist him to “uphold, defend and respect the Constitution as the 

supreme law of the Republic.”  

80. Further, Section 84 spells out the powers and functions of President as follows: (1) The 

President has the powers entrusted by the Constitution and legislation, including those 

necessary to perform the functions of Head of State and head of the national executive. 

81. The President’s powers under the Constitution are broad and include those “necessary 

to perform the functions of Head of State and head of the national executive.” If a 

Minister’s actions impede the functions of the President as Head of State and head of 

the national executive or render the President unable to exercise his powers, then the 

Minister may be removed from office for his actions. 

82. Another relevant section is section 85 which states that “the executive authority of the 

Republic is vested in the President” and that the “President exercises the executive 
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authority, together with the other members of the Cabinet, by—(a) implementing 

national legislation except where the Constitution or an Act of Parliament provides 

otherwise; (b) developing and implementing national policy; (c) coordinating the 

functions of state departments and administrations;(d) preparing and initiating 

legislation; and (e) performing any other executive function provided for in the 

Constitution or in national legislation.” 

83. It follows that a member of Cabinet who does not assist the President in his executive 

functions or accomplishing any of the functions identified can be dismissed by the 

President in whom the Constitution vests “executive authority.” A Cabinet member 

who challenges this constitutional authority of the President must be fired or removed. 

84. Section 91 of the Constitution provides that the “Cabinet consists of the President, as 

head of the Cabinet, a Deputy President and Ministers.” Further 91 (2) provides that 

the “President appoints the Deputy President and Ministers, “assigns their powers and 

functions, and may dismiss them.” In explicit terms it is the President who is head of the 

Cabinet, he appoints Ministers and he “assigns their powers and functions” and he may 

dismiss the said Ministers. No Minister, no matter how popular, has the power to 

undermine the President’s authority as Head of the Cabinet and no Minister has the 

power to act in a manner inconsistent with the directions of the President who “assigns 

their powers and functions.” A Minister who disobeys the President can be dismissed.  

85. The President’s position flouts the Constitution in a number of ways. First, the 

President did by not complying with the remedial action issued by the Public Protector 

in terms of section 182(1)(c) thus violating his section 181(3) obligation to assist and 

protect the Public Protector in order to guarantee her dignity and effectiveness. Second, 
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the President’s action or inaction amounts to a serious breach of the rule of law. He 

flouted the following ruling by the Constitutional Court in the EFF v Speaker case: 

“[74] … our constitutional order hinges also on the rule of law. No decision 

grounded on the Constitution or law may be disregarded without recourse to a 

court of law. To do otherwise would “amount to a licence to self-help”.80 

Whether the Public Protector’s decisions amount to administrative action or 

not, the disregard for remedial action by those adversely affected by it, 

amounts to taking the law into their own hands and is illegal. No binding and 

constitutionally or statutorily sourced decision may be disregarded willy-nilly. 

It has legal consequences and must be complied with or acted upon.  

[75] The rule of law requires that no power be exercised unless it is 

sanctioned by law and no decision or step sanctioned by law may be ignored 

based purely on a contrary view we hold. It is not open to any of us to pick 

and choose which of the otherwise effectual consequences of the exercise of 

constitutional or statutory power will be disregarded and which given heed to. 

Our foundational value of the rule of law demands of us, as a law-abiding 

people, to obey decisions made by those clothed with the legal authority to 

make them or else approach courts of law to set them aside, so we may validly 

escape their binding force.” 

86. The Constitutional Court’s observation is clear – if the President disagreed with the 

Public Protector he was duty-bound to approach the court for appropriate relief. Instead 

the President asked the Public Protector to be the one “to approach the High Court for 
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an order compelling me forthwith to do so.” This is a breach of the President’s duty as 

defined by the constitution and the EFF judgment:  

“[83] The President thus failed to uphold, defend and respect the Constitution 

as the supreme law of the land. This failure is manifest from the substantial 

disregard for the remedial action taken against him by the Public Protector in 

terms of her constitutional powers. The second respect in which he failed 

relates to his shared section 181(3) obligations. He was duty-bound to, but did 

not, assist and protect the Public Protector so as to ensure her independence, 

impartiality, dignity and effectiveness by complying with her remedial action. 

He might have been following wrong legal advice and therefore acting in 

good faith.86 But that does not detract from the illegality of his conduct 

regard being had to its inconsistency with his constitutional obligations in 

terms of sections 182(1)(c) and 181(3) read with 83(b).” 

87. In fact, Mr Gordhan has effectively admitted the violation of section 2.3 of the Code 

but his only basis for challenging the remedial order is that he did not do so wilfully 

and therefore should not face any consequences.  

88. Mr Gordhan’s vituperative and insulting language directed at the Public Protector 

evinces a clear intent to pursue a legal challenge to every factual findings of the Public 

Protector including violations Gordhan has already admitted to. Unfortunately, the 

High Court also adopted Gordan’s flawed legal approach and ruled that the fact that 

Mr Gordhan may not wilfully have misled the Legislature, is insufficient to constitute a 

violation. The Court erroneously claimed that this was because of “the wording of 

paragraph 2.3(a) of the Code specifying that it must be done wilfully.” But there is no 
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such provision. It ruled that on these facts Gordhan has established a prima facie right. 

Mr Gordhan could have subjected himself to the disciplinary process before the 

President and then pleaded that his admitted violation was excusable or deserving lesser 

sanctions because it was inadvertent. Mr Gordhan has only himself to blame for the fact 

that a satisfactory remedy was not pursued. 

The Court’s improvident exercise of discretion to grant interim interdict was erroneous 

89. A court has at all times discretion to refuse an interim interdict even if all the requisites 

for the granting thereof have been established. Here the applicant’s case faltered at the 

outset as the Court committed a gross error of law in addressing the existence of a 

prima facie case.  

89.1. It misapprehended that the allegations that Mr Gordan misled Parliament 

stemmed out of a 2016 misrepresentation to Parliament and was well within 

the two-year period the Public Protector had sole discretion to investigate.  

89.2. The court went further to misstate and misconstrue clear terms of Ethics code 

section 2.3 by claimed that this was because of “the wording of paragraph 

2.3(a) of the Code specifying that it must be done wilfully.”  

89.3. Another important fact militating against exercise of discretion in favour of the 

applicant is its persistent insistence in misstating the law which resulted in the 

Court also being led astray. There is not the slightest chance of Gordhan 

eventually being successful with the review on the grounds that the applicable 

code section 2.3 prohibits only misleading statements that are “done wilfully.”  
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90. And finally, another weighty consideration against exercising the court’s discretion in 

Mr Gordan’s favour is his total disregard of his constitutional obligations towards the 

Public Protector and use of insulting and vituperative language in the extant court 

proceedings. Gordan was at all times relevant hereto a member of the Executive and 

has violated his section 181(3) obligation to assist and protect the Public Protector in 

order to guarantee her dignity and effectiveness. According to the court, “Gordhan in 

no uncertain terms avers that the PP is incompetent, irrational and negligent in the 

performance of her duties.” Inexplicably, the Court asserts that in “this application 

however, these averments have no influence on the judgment and no cognizance is 

taken of these averments, simply because these averments are not relied on for the 

interim order.”  

91. That is mere casuistry and is beside the point – the abiding constitutional duty to assist 

and defend the Public Protector in order to guarantee her dignity and her dignity and 

effectiveness does not allow the labeling of the Public Protector as “corrupt” furthering 

“state capture” and other epithets during judicial review proceedings. These abuses are 

relevant to the court’s exercise of discretion and it is legal error to brush them aside 

simply “because these averments are not relied on for the interim order.” As correctly 

argued by the Public Protector’s counsel, the allegations made by Mr Gordhan in 

unacceptable court language undermine the dignity, independence, impartiality and 

effectiveness of the Public Protector and constitute further constitutional violations by 

Mr Gordhan. It is absurd to hold that these violations are immaterial simply “because 

these averments are not relied on for the interim order.” Consistent with the court’s 

biased approach throughout this matter, the court ruled that it “would be premature for 

this court to strike out any allegations not relevant to Part A of the application. 
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Gordhan relies on this ground of review as a breach of the Public Protector's duty in 

terms of s1(1) and 181(2) of the Constitution as well as s3(13)(a) of the PP Act.” A 

party’s violation of a constitutional duty in the course of making out a case for the Part 

A of the application is certainly a relevant consideration in exercising the court’s 

discretion and it was serious misdirection for the court to rule otherwise. 

92. The Court also abjectly failed to exercise its discretion to take cognisance of the 

possible consequences, to Mr Gordhan and the Public Protector, which will ensue if an 

interdict is granted or withheld. The Public Protector has the exclusive authority to 

investigate violations of the code of ethics by members of the executive within very 

strict time limits.  

93. It is not Mr Gordhan’s rights in particular that maybe negatively affected, but the South 

African public that the government serves. As a starting point in regard to the 

jurisdictional argument, the provisions of section 182(2) of the Constitution, which 

states that the Public Protector has the additional powers and functions prescribed by 

national legislation are important. Such legislation includes the Public Protector Act 23 

of 1994, the Executive Members’ Ethics Act 82 of 1998 and the Prevention and 

Combating of Corrupt Activities Act 12 of 2004.  

94. Section 3 of the Executive Member’s Ethic Act provides that “The Public Protector 

must investigate any alleged breach of the Code of Ethics on receipt of a complaint 

contemplated in section 4”. Section 4 of the EMEA provides that “The Public Protector 

must investigate, in accordance with section 3, an alleged breach of the Code of Ethics 

on receipt of a complaint by...a member of the National Assembly...”. The Public 

Protector Act elaborates on the investigation powers of the Public Protector. Section 
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6(4) of the Public Protector Act specifically provides that the Public Protector shall be 

competent to investigate, on his or her own initiative or on receipt of a complaint, inter 

alia, any alleged: 

94.1. Maladministration in connection with the affairs of government at any level; or 

94.2. Abuse or unjustifiable exercise of power or other improper conduct by a person 

performing a public function; or Improper or dishonest act; or 

94.3. Improper or unlawful enrichment, or receipt of any improper advantage, or 

promise of such enrichment or advantage, by a person as a result of an act or 

omission in the public administration or in connection with the affairs of 

government at any level or of a person performing a public function; or 

94.4. Act or omission by a person in the employ of government at any level, or a 

person performing a public function, which results in unlawful or improper 

prejudice to any other person. 

95. The court failed in its discretion to allow Mr Gordhan to pursue an abusive application 

for interim interdict. Mr Gordhan turned his back on the parliamentary processes and 

resorted to litigation over matters which are within the domain of Parliament.  

FAILURE TO DEAL WITH THE STRIKE OFF APPLICATION 

96. The Court simply ignored the Public Protector’s striking off application in relation to 

the insults identified in the Notice, preferring rather strangely to hold that it was 

sufficient that Mr Gordhan was no longer relying on them for the relief sought. The 
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court should have struck off the defamatory allegations against the Public Protector. 

That would have protected the independence, effectiveness and dignity of the Office of 

the Public Protector as required in section 181 of the Constitution.  

THE INTERESTS OF JUSTICE CALLS FOR AN URGENT DETERMINATION OF 

THE LEAVE TO APPEAL AND FOR THE GRANTING OF THE LEAVE TO 

APPEAL 

97. I submit that it is in the interests of justice that the above Honourable Court considers 

the issues that I have raised above and grant me leave to appeal directly to this court 

and further more to grant the order as prayed for in the Notice of Motion. 

98. As I have mentioned above, there is a pending review Application in this matter, should 

the issues mentioned herein not be determined by this Honourable Court until the final 

determination of the review application, the questions of law and constitutional issues 

that I have raised herein will be rendered moot. 

99. Should the above happen, the carrying out of constitutional mandate placed upon the 

office of the Public Protector will be rendered rudderless in that the current and future 

Public Protectors will not be able to discharge their duties without fear, favour or 

prejudice. 

CONCLUSION 

100. As demonstrated above, there are very important constitutional questions relating to the 

circumstances under which a constitutional remedy of the Public Protector intended to 

cure a finding of maladministration may be interdicted and suspended. Furthermore, 
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this matter is important for establishing the precise constitutional duties on members of 

the executive to assist and strengthen the office of the Public Protector. Very powerful 

members of the National Executive including the head of the executive have mounted 

an unprecedented attack on the Office of the Public Protector. If this Honourable Court 

does not intervene urgently, the constitutional basis on which the Public Protector was 

established would be severely undermined. The constitutional role of the Public 

Protector is at stake. The possibility that powerful government functionaries may refuse 

to implement the remedial action of the Public Protector has concerning consequences 

for constitutional democracy itself.  

101. In the circumstances, this Honourable Court should grant the relief sought in the Notice 

of Motion.  
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