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I, the undersigned, 

PRAVIN JAMNADAS GORDHAN 

make the following statement under oath: 

DEPONENT 

1 I am the First Respondent in this application and I am the Minister of Public 

Enterprises.  I was the Commissioner of the South African Revenue Service; 

the Minister of Finance from 10 May 2009 to 25 May 2014 and again from 

14 December 2015 to 30 March 2017; and the Minister of Cooperative 

Governance and Traditional Affairs from 25 May 2014 to 14 December 2015.  I 

am the applicant in the underlying review application to which the interim relief 

granted by the High Court and sought to be appealed in this application relates. 

2 The facts to which I depose are within my personal knowledge except where it 

is evident from the context that they are not.  Where I make legal submissions, I 

do so on the advice of my lawyers. 

 

OVERVIEW 

3 This is an application by the Economic Freedom Fighters (“EFF”) for leave to 

appeal, directly and urgently, to this Court against the interim interdict granted 

by the North Gauteng High Court (per Poterill J).  In that application, the Court 

found in my favour and interdicted enforcement of the remedial action 

contained in the Public Protector’s Report No 36 of 2019/20 (“the Report”) until 
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the final determination of a pending judicial review of the Report.  I attach, 

marked as Annexure “PG1”, a copy of the Report. 

4 I note that the Office of the Public Protector and its current incumbent, Adv 

Busiswe Mkhwebane (together, “the Public Protector”), also filed an 

application to appeal the interim order to this Court, but withdrew it on 29 

August 2019.  The Notice of Withdrawal is attached, marked as Annexure 

“PG2.”   

4.1 The prospects of success of this application by the EFF are weakened 

as a result.  If the Public Protector no longer has confidence that this 

application is appropriate, it is unclear on what basis the EFF can 

persist in its parasitic application.   

4.2 If the Public Protector herself no longer places before this Court 

submissions as to why an appeal should be entertained, it is difficult to 

understand how the EFF can make claims about the impact of the High 

Court’s order on the Public Protector in the face of her silence.   

4.3 These developments also raise the prospect that the EFF’s persistence 

in this application is part of its ongoing political campaign against me. 

5 The essence of the EFF’s application is that the “the Gauteng Division all too 

easily granted an interim interdict against the Public Protector and the 

enforcement of remedial action set out in her Report …” It contends that the 

Office of the Public Protector should not be “easily outflanked by an urgent 
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interim interdict” and that these orders undermine the duties and functions of 

the Office of the Public Protector. 

6 These submissions of the EFF are incorrect and this reasoning was correctly 

dismissed in the High Court: 

6.1 The High Court explained that the purpose of interim orders was to 

protect the rights of a complaining party pending an application to finally 

establish rights (judgment at para 7).  This rationale cannot be faulted.  

It ensures that my rights to review the Report are temporarily preserved 

until the final determination of the review application, and that temporary 

preservation of the status quo does not undermine the Office of the 

Public Protector.   

6.2 Indeed, judicial review of a report by the Public Protector enhances the 

Office of the Public Protector by ensuring that its reports are upheld 

where there are no grounds to set them aside, and set aside where 

there are grounds to do so.   

6.3 The submissions made in this application by the EFF against interim 

relief pending the final determination of the review undermine the 

constitutionally-mandated scheme of judicial review and access to 

justice. The alternative contended for by the EFF (immediate 

implementation of remedial action regardless of the pending review 

proceedings) would shield remedial action from judicial review.  The 

Report and remedial action are not the product of infallibility and should 

be susceptible to judicial scrutiny.  All that the High Court’s order does 
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is ensure that the review is not rendered nugatory, and that my rights 

are protected in circumstances where the irreparable harm done to 

them by premature implementation of the remedial action would be 

severe. 

6.4 The High Court also held in its judgment (para 51) that an interim 

interdict does not interfere with the duties and functions of the Public 

Protector.  It pronounced that the “suspension of her orders has most 

certainly not interfered with her constitutional duties in other matters.”   

6.5 This raises an important point:  The Public Protector has, in several 

other matters, routinely not opposed the suspension of remedial action 

imposed in reports by the Public Protector and there was no good or 

rational reason to depart from this practice in this matter.  The 

inconsistency in the Public Protector’s approach to applications to 

temporarily suspend implementation of remedial action contained in a 

report where that report is under pending judicial review is concerning.   

6.6 So too is the EFF’s selective attitude to the issue, where it only seeks to 

intervene in pending litigation brought by or relating to me.  The EFF’s 

contention that it approaches this Court out of vigilance for the 

constitutional framework that established and governs the Public 

Protector rings hollow where it has been inconsistent on these issues by 

not inserting itself into all of the other pending reviews of other Public 

Protector reports that are accompanied by other interim interdict 

applications aimed at the temporary suspension of remedial action in 
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those reports.  Applications to this Court ought not be the product of 

opportunism and cynical political calculation.   

6.7 Indeed, the inconsistent stance of the EFF here is merely the latest 

example of its flip-flopping on the overarching question of the Public 

Protector’s fitness to hold this important constitutional office. 

7 This Court has explained that remedial action imposed by the Public Protector 

is binding unless and until it is set aside by a court.  The routine granting of 

interim relief to suspend the implementation of remedial action so as to 

preserve all parties’ rights until the final determination of a judicial review is the 

constitutionally-appropriate and fair approach to adopt where the requirements 

for an interim interdict are satisfied, as they were here.  The EFF’s application 

should be dismissed, with costs, including the costs of two counsel. 

8 After briefly setting out the relevant factual background, I will address the 

remaining subjects as follows in this affidavit: 

8.1 The lack of urgency; 

8.2 That the jurisdiction of this Court is not engaged by this application; 

8.3 That this application is not in the interests of justice; and  

8.4 That the findings of the High Court were properly made and do not need 

to be disturbed. 
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FACTUAL BACKGROUND 

9 On 5 July 2019, the Public Protector released a “Report on an investigation into 

allegations of violation of the Executive Ethics Code by Mr Pravin Gordhan, MP 

as well as allegations of maladministration, corruption and improper conduct by 

the South African Revenue Services [(“SARS”)]” (sic). 

10 That Report purported to be the result of an investigation (Report at p 28 para 

4) of two complaints, one said to be lodged by an anonymous whistle-blower on 

12 October 2018, and the other lodged by Mr Floyd Shivambu, Deputy 

President of the EFF, on 9 November 2018 (Report at p 20 para 2). 

11 In the Report, the Public Protector makes adverse findings (Report at p 113 

para 7) and imposes the interdicted remedial action against me and others 

(Report at p 119 para 8).  The merits of the review are not relevant to this 

application, though they do need to be addressed below in response to the 

contentions of the EFF in its application.  The EFF impermissibly appears to 

seek to argue the merits of the review, and defend the Report, in this 

application.   

12 It is therefore necessary to recall that the Report found (at p 113 para 7) that 

the following allegations made in the complaints investigated by the Public 

Protector were substantiated – and I stress that I strenuously dispute each of 

these findings: 
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“An allegation that I violated the Ethics Code by deliberately misleading 
the National Assembly in failing to disclose that a member of the Gupta 
family was present at a meeting in 2010 with a potential foreign investor 
in South Africa; 

An allegation that, during my tenure as SARS Commissioner, I unlawfully 
established an intelligence unit at SARS in violation of South African 
intelligence prescripts; 

An allegation that SARS failed to follow correct procurement procedures 
when allegedly procuring intelligence equipment for gathering 
intelligence; 

An allegation that SARS failed to follow proper recruitment processes in 
appointing employees who worked for the SARS investigative unit; 

An allegation that the SARS investigative unit carried out irregular and 
unlawful operations; and 

An allegation that Mr Pillay was appointed to the position of Deputy 
SARS Commissioner when he did not have the necessary qualifications 
for that role.”  

13 Because I emphatically reject these findings, on 10 July 2019, I launched 

urgent proceedings before the North Gauteng Local Division (High Court) in 

which I sought to: 

13.1 First, on an urgent basis as set out in Part A of my Notice of Motion, to 

suspend and interdict enforcement of the remedial action set out in 

paragraph 8 of the Report, pending the final determination of the 

second part of the application; and 

13.2 Second, to review and set aside various decisions of the Public 

Protector relating to her Report of on a number of grounds in section 6 

of PAJA and the rule of law and the principle of legality.  I also sought 

declaratory relief, as set out in Part B of my Notice of Motion.  I attach 

the Notice of Motion and Founding Affidavit in this application as “PG3.” 
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14 On 29 July 2019, the High Court (per Potterill J) found in my favour and granted 

the following orders : 

“6.2.1.  Part A of this application is dealt with as one of urgency.  

The Applicant’s failure to comply with the Rules of this 

Court is condoned. 

6.2.2. The remedial orders in paragraph 8 of the Public 

Protector’s report 36 of 2019/20 of 5 July 2019 are 

suspended pending the final determination of Part of this 

application. 

6.2.3. The Public Protector of the office of the Public Protector 

are interdicted from enforcing the remedial orders 

pending the final determination of Part B. 

6.2.4. The first, second and tenth respondents are ordered, 

jointly and severally to pay the applicant’s, eighth 

respondent’s and ninth respondent’s costs, which costs 

will include the costs consequent upon the employment of 

two counsel.” 

15 On 19 August 2019, the EFF applied to this Court seeking to appeal the 

decision of the High Court, urgently and directly. 

 

LACK OF URGENCY 

16 The EFF makes three submissions in support of its claim of urgency. 
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17 The EFF first states that the question presented to this Court on appeal is 

whether the High Court properly applied the judgment of this Court in National 

Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 233 (CC) 

(“OUTA”).  It argues that the High Court decision, which is the subject of its 

appeal, was wrong and that the intervention of this Court is needed in order to 

guide lower Courts in considering applications for interim interdicts against 

reports of the Public Protector. 

18 This position is incorrect. 

18.1 Most, if not all, appeals are premised on the belief, by the unsuccessful 

party, that the lower Court misdirected itself and made a wrong finding.  

That does not found urgency.  On the reasoning of the EFF, any and all 

appeals were the appellant disagreed with the lower court’s decision 

would then be urgent. 

18.2 This Court already has set a clear standard for the grant of interim 

interdicts.  This application raises no novel or unique issues that require 

this Court’s attention to this settled area of law.  No conflicting 

judgments exist on this issue and the urgent intervention of this Court is, 

contrary to the submissions of the EFF, wholly unnecessary.   

18.3 In fact, these applications are standard and routine against the Public 

Protector and are generally not opposed by her, or others such as the 

EFF.  I attach and annex as “PG4” examples of other instances where 

the Public Protector has abided and not opposed interim interdicts 

against her remedial action, and where the EFF played no part in 

opposing those interdicts. 
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19 Secondly, the EFF argues that if its appeal is not heard urgently it may fall 

away with the determination of the main review and may be rendered moot.  

The EFF is, in this respect, the author of its own misery as it elected to appeal a 

temporary order when the very real risk of that appeal’s mootness looms large. 

20 Finally, the EFF submits that its appeal implicates the doctrine of separation of 

powers and, if not heard urgently, the High Court’s order will undermine the 

ability of the Public Protector to perform her duties properly pending the final 

determination of this matter. 

20.1 This argument is unsubstantiated and overstated. 

20.2 An interim interdict does not undermine the Office of the Public 

Protector.  It merely suspends the execution and implementation of the 

remedial action, not eternally, but simply pending the finalisation of the 

review by a court of law. 

20.3 The High Court found the same when it stated in its judgment (para 51) 

that an interdict does not interfere with the duties and functions of the 

Public Protector.  It pronounced that the “suspension of her orders has 

most certainly not interfered with her constitutional duties in other 

matters.”  This is especially the case where the Public Protector usually 

advises and invites litigants to obtain interdicts pending the final 

determination of reviews of her reports, as she has done in other cases.   

21 Accordingly, there is no urgency to this application and it should be dismissed 

for that reason alone. 
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THE APPLICATION DOES NOT ENGAGE THE JURISDICTION OF THIS COURT 

22 The second basis to dismiss this application is because it does not engage the 

jurisdiction of this Court.  I am advised that this is so for three reasons. 

23 First, the Order appealed from the High Court is a purely interim order, and 

interim orders are not ordinarily appealable.   

23.1 The effect of the High Court’s interim order is merely to suspend the 

enforcement of the remedial action against me imposed by the Public 

Protector for conduct alleged to have occurred many years ago.  This 

temporary suspension, pending the final determination of the review of 

the Report and the remedial action, is necessary given the prospects of 

success of the pending review.   

23.2 Absent that order, I would suffer prejudice and irreparable harm from 

the immediate enforcement of the remedial action that would prove 

unnecessary if the review were to succeed. 

23.3 Even if the review were to fail, the High Court’s order merely delays the 

enforcement of the remedial action by some months in order to afford 

the courts time to determine the review.  In that event, I would then be 

subjected to enforcement of the remedial action at that time. 

23.4 Given the interim nature of the High Court’s order, this Court should 

decline to hear any appeal of it, as is typically the case with all other 

unappealable interim orders.    
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24 Second, this application by the EFF risks abuse of this Court’s jurisdiction.   

24.1 I am advised that there is no justification for the EFF’s seeking direct 

access to this Court on an interim order.  If any appeal were to be 

pursued (leaving aside the question of appealability), it ought to be 

pursued to a full bench of the High Court or to the Supreme Court of 

Appeal.  There is no justification for this application circumventing both 

of those options.   

24.2 I suspect that this application may have been informed by political, 

rather than legal, strategy since the EFF has publicly trumpeted their 

defiance and criticism of the High Court’s order and attacked the judge 

who granted it.   

24.3 It is undesirable for this Court to entertain such an application by the 

EFF given these considerations.  The unnecessary politicisation of the 

granting of a routine interim order could be avoided if this application 

were dismissed. 

25 Third, the EFF asserts that this Court has jurisdiction on the basis that this 

application engages what it terms “constitutional matter jurisdiction” and “public 

importance jurisdiction”.  I dispute these claims, and discuss these 

requirements for jurisdiction below. 

Constitutional matter jurisdiction 

26 The EFF argues that the Public Protector derives her power to issue binding 

remedial action from the Constitution and the judgment of this Court in the  

Nkandla matter (Economic Freedom Fighters and Others v Speaker of the 

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2017/47.html&query=nkandla
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National Assembly and Another [2017] ZACC 47; 2018 (3) BCLR 259 (CC); 

2018 (2) SA 571 (CC)).  It then reasons that this application raises issues with 

the separation of powers doctrine because, it is contended, an interim interdict 

dilutes and interferes with the constitutionally derived power of the Public 

Protector to take appropriate remedial action.  

27 But this is not a constitutional matter. 

27.1 This is an appeal against a routine interim order pending the final 

determination of a pending judicial review.  No constitutional rights are 

engaged in this application that require this Court’s urgent attention. 

27.2 Unlike in the Nkandla matter, it is not an application seeking to define 

the powers of the Public Protector or to determine whether the Public 

Protector may be held to a personal costs order (Public Protector v 

South African Reserve Bank [2019] ZACC 29). 

27.3  It does not involve the interpretation and application of the Constitution 

or of a statute designed to fulfil constitutional entitlements. 

27.4 This matter is not made constitutional by virtue of the fact that it 

concerns a member of the Executive or the Public Protector or an 

opposition political party. 

28 The EFF also argues that the application is constitutional because, I, as a 

member of the Executive have launched an attack on the integrity of the Public 

Protector and that this implicates the constitutional jurisdiction of this Court. 

29 This argument is wrong for the following reasons. 

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2017/47.html&query=nkandla
http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2017/47.html&query=nkandla
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29.1 I have called into question the possible bias and/or ulterior motive of the 

Public Protector based on her conduct of her investigation and the 

contents of the Report as a ground of review in the pending review 

application.  These concerns were not raised gratuitously, but because I 

rely on bias and/or ulterior motive as a substantive ground of review.  

Articulating a ground of review is not an attack on the Public Protector. 

29.2 The High Court, in any event, noted that the averments of bias had no 

influence on the judgment because they are irrelevant for purposes of 

the interim interdict (paras 40 – 41).  I, as the dominus litus, did not 

make any arguments in that respect at the hearing of the interdict 

application, and the arguments made by counsel for the Public 

Protector on this issue were rejected by the High Court as irrelevant.  

The reliance on this ground by the EFF in this appeal, therefore, is 

misconceived and does not provide a basis to entertain this application. 

30 In sum, this application concerns a routine interim interdict between myself and 

the Public Protector, and does not engage the jurisdiction of this Court. 

Public importance jurisdiction 

31 The EFF further submits that this application raises an issue of general public 

importance because it implicates the Public Protector, a Chapter 9 institution 

established under the Constitution. 

32 That submission also is incorrect for the reasons set out above. 

33 This is merely a routine interim interdict obtained to temporarily preserve the 

rights of parties until such time as the pending review can be determined.  
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Interdicts of this nature are granted daily in our busy courts.  In fact, during the 

hearing, Counsel for the Public Protector conceded that normally these interim 

orders are not opposed by the Public Protector (judgment at para 9). 

34 The standard to be satisfied in assessing applications for interim relief is settled 

law and intervention by this Court is unnecessary as sufficient guidance for the 

lower court exists – and is applied routinely.  That is all that happened in this 

matter too. 

 

 

THE APPLICATION IS NOT IN THE INTERESTS OF JUSTICE 

35 The election of the EFF to come directly and urgently to this Court, denies this 

Court of the opportunity to benefit from the views and decision of the Supreme 

Court of Appeal.  No proper basis is set out for this omission and the 

application falls to be dismissed on that basis as well.   

36 The telling withdrawal of a similar application by the Public Protector so as to 

pursue the routine route of appeals from the High Court is to be commended. 

37 The appeal of an interim order when the main application subsists risks the 

creation of a burdensome and unnecessary parallel process where, on one 

hand, the parties pursue a review and, simultaneously, attend to an appeal of 

an interlocutory order.  This amounts to a waste of judicial and public 

resources, and is unnecessary and undesirable duplication of effort. 
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38 The jurisprudence of this Court requires the EFF to show that irreparable harm 

would result if this interim appeal is not granted (City of Tswhane [2016] ZACC 

19; 2016 (9) BCLR 1133 (CC); 2016 (6) SA 279 (CC) at para 92).  As I have 

illustrated above, there is no harm to the Office of the Public Protector and to 

the important work of her Office that results from the High Court’s interim order.  

The demandingly high threshold of irreparable harm has not been met by the 

EFF here.  As a result, this application has no reasonable prospects of 

success. 

39 The order of the High Court also was not final in effect and did not dispose of a 

significant portion of the main review.  These common law considerations are 

relevant to whether an appeal should be granted and lean towards a dismissal 

here (Zweni v Minister of Law and Order 1993 (1) SA 523 (A) at paras 532J-

533A). 

40 As stated by this Court in City of Tshwane: “All would have been better served 

by a speedy final determination of the main dispute between the parties.  That 

would have contributed decisively to a final resolution of the parties’ real 

dispute.  And it would have been infinitely more expeditious and cost-effective.” 

(at para 89).  The same is true here. 

41 This unnecessary prolonging of litigation and consumption of judicial and public 

resources is not in the interests of justice. 

42 The EFF is, in any event, the author of its own misery.  It has elected to utilise 

an appeal process against a temporary order pending finalisation of the real 

dispute between the parties.  Even if it succeeds in this application, the relief 

obtained will not be final.  

http://www.saflii.org/cgi-bin/LawCite?cit=1993%20%281%29%20SA%20523
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43 The competence and credibility of the current incumbent Public Protector have 

already been negatively pronounced on by several courts.  As recently as 22 

July 2019, this Court upheld the decision of the High Court to mulct the Public 

Protector with costs in her personal capacity.  This Court reasoned that 

personal costs orders are granted when public officials fall egregiously short of 

what is required of them, as did the Public Protector. 

44 On the basis of the above considerations, I am entitled to have these issues 

adjudicated upon by a court of law in the pending judicial review before being 

compelled to endure the prejudicial and punitive processes envisaged by the 

remedial action, which the EFF seeks to achieve through this application. 

THE HIGH COURT’S DECISION WAS PROPERLY MADE 

Prima facie rights 

45 The High Court found that I had established a prima facie right worthy of 

protection by an interim interdict in respect of the Public Protector’s failure to  

lawfully exercise jurisdiction over the complaints investigated in the Report by 

operation of section 6(9) of the Public Protector Act.   

45.1 That section requires there to be “special circumstances” before the 

discretion afforded to the Public Protector under that section is lawfully 

or rationally exercised. 

45.2 The conclusion reached by the High Court that I have a prima facie right 

to the lawful exercise of jurisdiction is proper and well-reasoned, and 

ought not be disturbed by this application. 
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45.3 The EFF argues that the finding of the High Court is incorrect as the 

section provides the Public Protector with a discretion and that this 

Court should be deferential to that exercise of discretion.  It submits that 

at this stage, it is sufficient that she considered jurisdiction. 

45.4 This contention is incorrect.  The Public Protector’s exercise of 

jurisdiction must be rational and proper, and seriously made.  The High 

Court’s scrutiny of that decision determined that I had established a 

prima facie right sufficient to form the basis of the interdict application.  

The lawfulness and propriety of the Public Protector’s assumption of 

jurisdiction will be the subject of further judicial scrutiny in the review to 

come. 

45.5 It suffices for present purposes to state that the High Court did not err 

when it considered this jurisdictional issue as part of its determination of 

the requirements for an interim interdict.   

46 The High Court further found that I had demonstrated a second prima facie 

right entitling me to the interdict sought in respect of the finding that I had 

deliberately misled Parliament.   

46.1 The EFF contends that the Public Protector’s finding on that issue was 

rationally and rightly made.  No explanation of how my conduct was 

wilful (as opposed to inadvertent) is provided where this was the 

essence of the High Court finding in my favour.  The EFF does not 

seriously engage this issue in its application and lays no foundation on 

which to challenge the High Court’s finding in this Court. 
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47 The High Court also found that I had established a prima facie right in respect 

of the establishment of the investigative unit.  This finding was properly made 

on the basis of the evidence led and the documents relied upon, which show 

that the establishment of the unit was lawful.   

47.1 The EFF submits that I do not point to a specific statutory source of 

power for the establishment of the unit, and ignores all of the evidence 

placed before the court discrediting the view that the establishment of 

the unit was unlawful. 

47.2 In my founding affidavit in the review, I set out in great detail the 

applicable legislative and regulatory framework establishing SARS’ 

obligations to investigate and ensure enforcement of tax, customs and 

excise rules.  The statutory sources of these investigative powers 

expounded upon demonstrate how the findings of the Public Protector 

impugning the establishment of the SARS investigative unit are legally 

and factually incorrect.   

47.3 These submissions are supported by those of Mr Ivan Pillay, who 

oversaw the SARS investigative unit, made before the High Court.  As a 

result, the EFF has failed to establish an appealable issue relating to 

this finding by the High Court. 

47.4 Instead, the EFF invents and distorts the evidence regarding the 

establishment of the SARS investigative unit.  Mr Malema has no 

personal knowledge of the facts.  Unconstrained, however, in particular 

in paragraphs 4 to 10 of his affidavit, Mr Malema distorts the 2007 
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memorandum (annexure JSM2 to his affidavit in this application) that 

forms a part of the evidence establishing the lawfulness of the unit. 

47.5 These distortions of the facts appear to be a new attempt to justify the 

findings made by the Public Protector on a completely different basis to 

that on which she actually made the findings impugned in the pending 

review.  This is impermissible. 

47.6 The EFF’s distortion of the 2007 memorandum is blatant and improper 

in several respects: 

47.6.1 Mr Malema claims (at paras 4, 6 and 8 of his affidavit) that I was 

the author of the memorandum and attributes all of the 

statements in the memorandum to me.   

47.6.2 However, as appears from the memorandum itself, its author 

was the General Manager:  Enforcement and Risk, that is, 

Mr Pillay 

47.6.3 In paragraph 6 of his affidavit, Mr Malema attributes a comment 

to then Minister of Finance, Mr Trevor Manuel.  But it is clear 

from the memorandum itself that the comment was, in fact, 

made by the then Deputy Minister of Finance, Mr Jabulani 

Moleketi. 

47.6.4 Next, Mr Malema purports to quote from the memorandum in the 

opening sentence of paragraph 5 of his affidavit.  He then says 

in paragraph 6 of his affidavit that the memorandum envisaged 

that the unit would engage in “covert intelligence gathering”.  But 
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the memorandum said nothing of the kind.  That is entirely 

Mr Malema’s fabrication. 

47.6.5 Mr Malema also overlooks the fact that the memorandum 

described the unit that was to be set up within the National 

Intelligence Agency (“NIA”).  The activities described in the 

memorandum would have been perfectly lawful in such a unit.   

47.6.6 The memorandum does not suggest, and there is no evidence, 

that, when it was decided to instead establish the investigative 

unit within SARS, that anybody involved thought that it had the 

same powers and could engage in the same activities as an NIA 

unit.  Again, Mr Malema ignores the facts and invents others. 

47.6.7 Mr Malema’s main contention seems to be that it was envisaged 

that the unit would engage in illegal wiretapping.  But that is not 

so.  And he has no evidence to show otherwise.  

47.6.8 The interception of communications is strictly regulated under 

the Regulation of Interception of Communications Act 70 of 

2002.  It allows the NIA to intercept communications only with 

the permission of a judge.  It does not allow SARS to intercept 

communications in the manner that is permitted for the 

NIA.  There is no evidence to suggest that anybody envisaged 

that the unit would intercept communications in breach of the 

applicable Act. 
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47.7 In sum, the EFF attempts to impose its invented justification for the 

Public Protector’s findings by inventing its own facts.  The evidence, as 

will be tested in the pending review, demonstrates that the 

establishment of the SARS investigative unit was lawful. 

48 The High Court, finally, concluded that I had established a further prima facie 

right in respect of not being heard by the Public Protector prior to her adoption 

of the remedial action interdicted in the appealed order.  

48.1 The EFF argues that no such entitlement to audi exists.  

48.2 This submission does not address the fact that any remedial action 

imposed by the Public Protector must be rational and fair, and that the 

requirement to be heard before remedial action is imposed ensures that 

rationality and fairness.   The EFF’s contention negates my right to be 

heard. 

48.3 It is also contrary to this Court’s findings in the Reserve Bank matter 

that an implicated person was entitled to be heard on the remedial 

action prior to its imposition.  This ensures not only lawfulness and 

fairness, but also rationality, since the remedial action must be both 

linked to the Public Protector’s findings in a report and proportional to 

those findings.  

48.4 The EFF fails to explain a rational basis to distinguish between the 

acknowledged necessity for a hearing prior to findings being made, and 

that with respect to any remedial action to be imposed.  There also is no 

evidence provided by the EFF of undue delay that it claims will 
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inevitably arise if implicated persons are granted their audi rights in 

relation to remedial action against them.   

48.5 The Public Protector routinely imposes strict timelines on parties to 

make submissions and there is no reason to imagine that a different 

approach will be taken if audi is provided with respect to remedial 

action.   

49 In any event, all of these issues are more appropriately the subject of the 

pending review and do not provide grounds for this application to be 

entertained by this Court. 

50 As a result, each of these findings by the High Court of a prima facie right that 

entitles me to the interim relief granted should be endorsed by this Court, and 

the application dismissed, with costs, including the costs of two counsel.   

 

Irreparable Harm 

51 The High Court found that the irreparable harm to me if the interdict were not 

granted “speaks for itself”.  This is because “being prosecuted, disciplined and 

investigated most certainly constitutes harm and the harm may be irreparable 

and irreversible by the time the review application is heard, especially so if the 

review application is successful.” 

52 The EFF remarks that the remedial action did not dictate what steps should be 

taken against me.  It is contended that I could have made representations to 
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the President and that he would then be in a position to consider the options 

available to him in relation to appropriate disciplinary action against me. 

53 This contention cannot be seriously made.  The Public Protector made serious 

findings of misconduct in the Report.  Those findings must be taken seriously 

until they are set aside by the review.  The President could not ignore those 

findings in the absence of the interdict and, were he to act on them, I would 

suffer irreparable harm.   

54 The EFF makes out no case to overturn the High Court’s finding that immediate 

enforcement of the remedial action contained in the Report against me 

constitutes irreparable harm that ought to be avoided by operation of an interim 

interdict. 

Balance of convenience 

55 The High Court held that the balance of convenience favoured me on the basis 

that the test in OUTA favoured me.  This is because it was the Public Protector 

who sought to interfere with the exercise of statutory powers here in the face of 

a pending review that is not frivolous and is seriously made. 

56 The Court also relied on the fact that the majority of the events that form the 

subject of the Report occurred a decade ago and that no harm would befall the 

Public Protector to await the outcome of the pending review application. 

57 The EFF alleges that the High Court did not adequately consider and apply the 

test in OUTA. 

58 This submission misses the mark. 
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59 The EFF does not identify or articulate the harm that would befall the Public 

Protector, or why the High Court should have urgently compelled the President 

to subject me to disciplinary proceedings in respect of events that occurred 10 

years ago.   

60 This Court should not be required to entertain this application where no such 

demonstration has been made by the EFF. 

No other satisfactory remedy 

61 Similarly, the High Court correctly found that neither the Public Protector nor 

the EFF had raised a serious argument against this requisite for an interim 

interdict. 

Prospects of Success  

62 Finally, the High Court accepted that the pending review had prospects of 

success, warranting the temporary preservation of the status quo until the final 

determination of that matter.   

63 In light of all of the findings and its evaluation of the issues raised, the High 

Court granted the interim order interdicting immediate enforcement of the 

remedial action set out in the Report until the final determination of the pending 

review.  I submit that that Order was appropriate and ought to be upheld by this 

Court dismissing this application. 

 

COSTS 
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64 Finally, the High Court found that the Biowatch principle does not apply as this 

was not constitutional litigation, but an ordinary application for an interim 

interdict. 

65 The Court’s, with respect, correct finding on the nature of the interim interdict 

application is inconsistent with the EFF’s contention that this Court’s 

constitutional jurisdiction is engaged here. 

66 In any event, the EFF was not an amicus providing assistance to the High 

Court, but a respondent that vehemently opposed the interim interdict that I 

sought, without engaging a constitutional issue. 

67 It was unsuccessful in that opposition and must bear the costs that result from 

the outcome of the case. 

68 This Court itself has pronounced that costs orders are discretionary in nature 

and can only be appealed where it is shown the lower court misdirected itself. 

69 That is not the case here.  The EFF has failed to demonstrate misdirection, and 

the costs order should stand. 

70 In addition, the costs order is appropriate given the inconsistency demonstrated 

by the EFF when it fails to participate in all of the other routine interim interdict 

applications brought against the Public Protector in circumstances where there 

is a pending review of other reports issued by her.  It fails to establish that it is 

vindicating constitutional issues with that inconsistent approach. 

71 For all of these reasons, the application should be dismissed, with costs, 

including the costs of two counsel. 
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AD SERIATIM RESPONSE TO THE FOUNDING AFFIDAVIT 

Ad paragraph 1 

72 The contents of this paragraph are noted. 

Ad paragraph 2 

73 The contents of this paragraph are admitted to the extent that it is an accurate 

reflection of the dicta of this Court in Nkandla. 

Ad paragraph 3 

74 The contents of this paragraph are denied.  The High Court did not easily grant 

an interim interdict in my application – it did so after a consideration of the 

arguments made and with a well-reasoned judgment. 

Ad paragraph 4 

75 The contents of this paragraph are denied. 

76 The reasons underlying the establishment of the SARS Investigative Unit were 

in line with the priorities of then President Mbeki and not a desire for more 

powers as stated. 

Ad paragraph 5 

77 The contents of this paragraph are denied. 

78 The allegations contained here are speculative and are unsubstantiated by the 

EFF and were rejected by the High Court for this reason (at para 29). 
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Ad paragraphs 6 - 8 

79 The contents of these paragraphs are denied. 

80 I approached the erstwhile Minister of Finance for approval for the 

establishment of the SARS Investigative Unit, not because SARS lacked the 

powers to do so, but because it was envisioned at the time that the Unit would 

require funds from SARS to be transferred to the NIA.  This transfer of funds 

required ministerial approval. 

81 I deny that Mr Manuel expressed doubts over the establishment of the SARS 

investigative unit.  The memorandum was approved by Mr Manuel and his 

deputy. 

82 The allegations of the EFF are irrelevant to the interim interdict application and 

go to the merits of the main review, and are also unsubstantiated here.  

Conjecture is not evidence. 

 

Ad paragraphs 9 - 10 

83 The contents of these paragraphs are denied. 

84 I discuss at length in my founding affidavit in the pending review application the 

legal basis for the establishment of the Unit and detail the flaws in the Report 

which undermine the findings of the Public Protector.  These disputes are the 

subject of the main review and need not be resolved in this application. 

Ad paragraphs 11 - 12 
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85 The contents of these paragraphs are denied. 

86 There is no rational basis given by the Public Protector for her rejection of my 

version and for her finding that my conduct was wilful.   The EFF cannot step 

into her shoes and fill this vacuum with speculation. 

Ad paragraph 13  

87 The contents of this paragraph are admitted to the extent that they are an 

accurate reflection of the High Court judgment. 

Ad paragraphs 14 - 16  

88 The contents of these paragraphs are denied. 

89 I deny that the High Court reached an incorrect finding and the allegation that I 

was not entitled to my order. 

Ad paragraphs 17 

90 The contents of these paragraphs are denied. 

91 For the reasons set out above, this matter does not raise constitutional issues 

or arguable points of law. 

Ad paragraphs 18- 26 

92 The contents of these paragraphs are denied. 

93 Without derogating from the above denial, the following are specifically denied: 

93.1 There is no harm to the doctrine of separation of powers because the 

interim interdict does not restrain the Public Protector from the ordinary 
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pursuit of her duties.  It merely suspends the enforcement of her order 

pending the finalisation of a review. 

93.2 I deny that I was contemptuous of the Office of the Public Protector.  As 

discussed in detail above, one of the grounds of review that I rely upon 

is bias and improper motive.  The submissions I make are relevant to 

that substantive ground of review and are, in any event, irrelevant to this 

application. 

93.3 The mere raising of these issues and a challenge of bias do not make 

this application one that engages a constitutional issue. 

93.4 I am also advised that the standard for the granting of interim interdicts 

is settled law.  No live dispute or controversy exists as this Court has 

already pronounced thereupon, and it ought not to exercise jurisdiction 

over this application. 

 

Ad paragraphs 27 - 28 

94 The contents of these paragraphs are denied. 

95 This application does not raise an arguable point of law that is of public import. 

96 As discussed above, it is a routine interim interdict and does not warrant 

intervention by this Court. 

97 An additional factor militating against this application is the inconsistent position 

of the Public Protector and the EFF in respect of these type of applications. 
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Ad paragraph 29 

98 The contents of this paragraph are denied. 

Ad paragraph 30 

99 The contents of this paragraph are denied. 

100 Without derogating from the above denial, the following are specifically denied: 

100.1 No rational basis exists for the finding by the Public Protector that the 

Unit was unlawful. 

100.2 No cogent reasons are provided for the finding by the Public Protector 

that I wilfully misled the National Assembly. 

100.3 I deny that the Public Protector was entitled to investigate dated 

complaints without the necessary “special circumstances” being present 

in order to engage jurisdiction. 

100.4 I deny that I was not entitled to be heard on the remedial action to be 

imposed against me by the Public Protector. 

Ad paragraph 31 

101 The contents of this paragraph are denied. 

102 The High Court found that the harm I stand to suffer is irreparable.  It does not 

lie in the mouth of the EFF to suggest that I could have approached the 

respected functionaries and made representations to them. 
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103 The outcome of that would surely be severely prejudicial to me.  I should not be 

subjected to processes whose legality is under challenge. 

Ad paragraphs 32 - 33 

104 The contents of these paragraphs are denied. 

105 The High Court’s assessment and application of OUTA is, with respect, correct.  

It held that it was the Public Protector who interfered with the exercise of 

statutory power. 

106 The lawfulness of the Public Protector’s remedial action is yet to be determined 

and the current position under the protection of the interim interdict ensures my 

rights are preserved in the interim period until such time as the main review is 

finally determined. 

Ad paragraph 34 

107 The contents of this paragraph are denied for reasons traversed above. 

108 The EFF cannot rely on the protection afforded by the Biowatch principle where 

no constitutional issues arise and where it vigorously opposed my application, 

as set out above. 

Ad paragraphs 35 - 36 

109 The contents of these paragraphs are denied. 

110 As discussed in detail above, no novel issue is implicated here and the EFF 

willingly took on the risk of mootness when it appealed an interim order. 

Ad paragraphs 37 - 39 
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111 The contents of these paragraphs are denied. 

112 As discussed above, the intervention of this Court is not necessary as a clear 

standard for the grant of interim interdicts has been established and no real 

dispute exists. 
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CONCLUSION 

113 I ask that the application be dismissed with costs, including the costs of two 

counsel. 

 

 

______________________________ 
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