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I, the undersigned 

JULIUS SELLO MALEMA 

state under oath that: 

1 The facts in this affidavit are true and, unless the context indicates 

otherwise, within my personal knowledge. Where I make legal 

submissions, I do so on the advice of the Applicant’s legal 

representatives.  

INTRODUCTION AND QUESTION PRESENTED 

Why this appeal: the important role of the Public Protector and the High 

Court’s far-reaching interdict 

2 A few years ago, this Court described the Public Protector as “one 

of the most invaluable constitutional gifts to our nation in the fight 

against corruption, unlawful enrichment, prejudice and impropriety 

in state affairs, and for the betterment of good governance.” 

Economic Freedom Fighters v Speaker, National Assembly 2016 (3) 

SA 580 (CC) at para 52. In a simple but powerful image, this Court 

portrayed the Public Protector as “the embodiment of a biblical 

David … who fights the most powerful and very well-resourced 

Goliath”. Economic Freedom Fighters at para 52.  
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3 David’s sling—the Public Protector’s ability to take remedial 

action—has been taken away, undoing much of this Court’s hard 

work in Economic Freedom Fighters. In Gordhan v Public Protector 

(48521-19) [2019] ZAGPPHC 311 (29 July 2019), the Gauteng 

Division all too easily granted an interim interdict against the Public 

Protector and the enforcement of remedial action set out in her 

report into the SARS Rogue Unit (report 36 of 2019).1 The High 

Court’s judgment is attached as “JSM1”.  

4 In the report, the Public Protector made a series of findings about 

the SARS Rogue Unit. But first, some context. Rewind twelve years, 

back to 2007. Mr Gordhan is the SARS Commissioner. Frustrated 

by the unremarkable powers of investigation that SARS is given 

under the Tax Administration Act, Mr Gordhan writes to Mr Manuel 

(then the Minister of Finance) to ask for help (the letter is attached 

as “JSM2”). This is what Mr Gordhan wrote: 

 

 

 

                                                      
1 Because the comprehensive report is more than a hundred pages, it is not 

attached. An electronic version is available at: http://tiny.cc/3lj0az. 

http://tiny.cc/3lj0az
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“Collecting tactical intelligence invariably means 

penetrating and intercepting organised criminal syndicates. 

This is an activity for which SARS does not presently have 

the capability (including the legislative mandate to manage 

clandestine activity).” 

5 Collect tactical intelligence. Clandestine activity. Covert intelligence 

gathering. That’s all just government-speak for one thing: spying. 

SARS wanted to spy on citizens. No doubt, Mr Gordhan and his 

would-be sleuths at SARS probably had good intentions. But ours is 

a government of law, not a government of good intentions. If SARS 

wanted to “collect[] tactical intelligence” or do “clandestine 

activity”—or whatever other euphemism comes next—it needed 

statutory power to do those things. In Mr Gordhan’s own words, 

SARS did not—and still does not—have the “legislative mandate to 

manage clandestine activity”, which is why he reached out to the 

Minister of Finance for help. 

6 Mr Gordhan asked Mr Manuel “to fund the creation of a special 

capability in the [National Intelligence Agency] to support SARS”. 

Note well: Mr Gordhan acknowledged that SARS itself did not have 

statutory authority to spy, so he asked Mr Manuel for funding for the 

NIA to support SARS. The important point for now is that Mr 
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Gordhan knew full well that SARS had no power to do these things 

itself—that is why he needed the NIA’s assistance. (Incidentally, Mr 

Manuel seemed to have doubts about whether it was appropriate to 

use the NIA for tax collection; he records in the letter that Mr 

Gordhan’s request was a “strange way of executing ... an ‘economic 

mandate’ of NIA” and that this seemed to be an “add on rather than 

part of NIA’s mandate”.) 

7 Despite his own acknowledgment that SARS did not have statutory 

power to get up to these “clandestine activit[ies]”, Mr Gordhan went 

ahead and did just that, and the SARS Rogue Unit was born. Under 

Mr Gordhan’s watch, SARS evolved from revenue-gatherer to state-

funded detective agency, kitted out with all the things a good spy 

needs: surveillance cameras, tracking devices, wire taps, and a host 

of other gadgets that are sensitive enough to warrant redaction from 

the Public Protector’s report (see, for example, paragraph 5.3.22 

and 5.3.24).   

8 We’ve never really been told what SARS’ sleuths in the Rogue Unit 

got up to, but presumably they kept themselves busy with, to use Mr 

Gordhan’s words, “clandestine activit[ies]” and “collect[ing] tactical 

intelligence”. 
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9 We do know this: in the many hundreds of pages of affidavits and 

argument filed in the High Court, Mr Gordhan does not point to any 

specific statutory source of power for the establishment of the 

Rogue Unit and its extraordinary powers. The most he does is to 

rote repeat some very generic sections of the Tax Administration 

Act, like section 5, which allows SARS to do “all that is necessary or 

expedient to perform its functions properly, including to ... engage in 

any activity ... to promote proper, efficient and effective tax 

administration”. That’s far from enough. This is spying we’re talking 

about. Parliament does not speak in code; if it intended to give 

SARS NIA-like powers, it would have said so.  

10 The Public Protector rightly found, amongst other things, that Mr 

Gordhan acted unlawfully and in breach of the Constitution when he 

established the Rogue Unit.  

11 The Public Protector also rightly found that Mr Gordhan misled 

Parliament when he failed to disclose that a Gupta brother was 

present at a meeting in 2010 between Mr Gordhan and Mr Antil 

Ambani. Mr Gordhan now shrugs this off as a mere and momentary 

lapse in memory. Curiously, though, he remembered seeing some 

members of the Gupta family at a cricket match, and he 

remembered another meeting with one of the Gupta brothers 
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between 2009 and 2010. He even remembered what they spoke 

about on that occasion. The Public Protector rightly—and rationally, 

which is the proper standard of review—rejected Mr Gordhan’s 

after-the-fact, finely worded explanation for why he did not play 

open cards in Parliament (and with the people of South Africa).  

12 Based on these (and other) findings, the Public Protector ordered a 

range of remedial action. The remedial action included that the 

President must “take appropriate disciplinary action” against Mr 

Gordhan, and that the Speaker must refer Mr Gordhan’s conduct to 

the appropriate parliamentary ethics committee. The remedial action 

also extended to requiring various acts to be taken by the Minister 

of State Security, the NDPP, and the SAPS Commissioner.  

13 Mr Gordhan applied for an urgent interdict (in part A) against 

implementation of the report’s remedial action  pending a review of 

the report (in part B). The High Court granted an interdict.  

 The Court found that Mr Gordhan had established a prima 

facie right to interim relief based on his grounds of review in 

part B (see paragraphs 14 to 44 of the judgment). 

 When dealing with irreparable harm, the Court found that the 

harm to Mr Gordhan “speaks for itself” and that “[b]eing 
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prosecuted, disciplined and investigated most certainly 

constituted harm and the harm may be irreparable and 

irreversible by the time the review application is heard” (see 

paragraph 51 of the judgment). The Court then found that 

there would be “no harm to the [Public Protector] or her office 

if the remedial action is suspended pending review” and that 

this is a “clear case where judicial interference is warranted” 

because “the [Public Protector] and her office can fulfil their 

constitutional duties in her office with the suspension order not 

interfering with her constitutional duties at all” (see paragraph 

51 of the judgment). 

 Dealing with balance of convenience, and after citing this 

Court’s decision in National Treasury v Opposition to Urban 

Tolling Alliance 2012 (6) SA 223 (CC) (“OUTA”), the Court 

held that the “ratio and test set out in the OUTA decision 

favours [Mr] Gordhan ... because it is the [Public Protector] 

who seeks to interfere with the exercise of statutory powers by 

directing the President, the Speaker, the Minister of State 

Security, the NDPP and the Commissioner of Police how to 

exercise their powers and perform their functions” (see 

paragraph 53 of the judgment).  
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 As to costs, and despite the obvious constitutional issues at 

stake here, the Court held that this litigation “does not 

constitute constitutional litigation”, that it “matters not that the 

EFF is averdly [sic] opposing the interim interdict in the public 

interest”, and that a costs award should “not be dependent on 

whether the parties are acting in their own interests or in the 

public interest (see paragraphs 60 and 61 of the judgment). 

The EFF and the Public Protector were ordered to pay Mr 

Gordhan’s costs.  

The question presented  

14 With that background in mind, the question presented in this appeal 

is whether the High Court properly applied this Court’s interim-

interdict framework in National Treasury v Opposition to Urban 

Tolling Alliance 2012 (6) SA 223 (CC) (“OUTA”) and whether this is 

one of those “clearest of cases” that warrants judicial intrusion into 

the otherwise binding remedial action of the Public Protector. 

15 The EFF says the High Court was wrong—and wrong in a way that 

“unduly trespass[e]s upon the sole terrain of other branches of 

government even before the final determination of [a review]”  

(OUTA at para 26). This Court’s intervention is needed to guide 

lower courts’ application of OUTA’s careful balancing act in this 
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David-and-Goliath context. If we take OUTA seriously, Mr Gordhan 

should not have gotten his interdict.  

16 With respect, there should be cause for pause before courts “stop 

dead” the exercise of the Public Protector’s otherwise-binding 

remedial action “before the exercise has been successfully and 

finally impugned on review” (OUTA at para 26). In the end, there will 

be no winners with all these urgent interdicts, just one loser: the 

“average citizen” who the Public Protector is there to protect 

(Economic Freedom Fighters at para 52). 

THIS COURT HAS JURISDICTION OVER THIS APPEAL AND 

SHOULD GRANT DIRECT LEAVE TO APPEAL ON AN URGENT 

BASIS 

17 This Court has jurisdiction over this appeal because it involves 

constitutional matters and raises arguable points of law of general 

public importance that ought to be considered by this Court.  

This Court has constitutional-matter jurisdiction  

18 The Public Protector’s power to take remedial action flows directly 

from the Constitution: section 182(1)(c) gives the Public Protector 

power “to take appropriate remedial action.” And, as this Court 

made clear a few years ago, remedial action taken by the Public 
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Protector is valid and binding unless and until it is set aside on 

review (Economic Freedom Fighters at paras 73 to 75). An interim 

interdict like the one the High Court granted dilutes Public 

Protector’s constitutionally derived power to take appropriate 

remedial action.  

19 The “separation of powers harm” in this context is just the same as 

in OUTA. Indeed, if anything, interim interdicts against the Public 

Protector cause even more harm to the separation of powers 

because what is being interfered with is the exercise of a power 

derived directly from the Constitution. It is not just interference with 

the exercise of statutory power like in OUTA, but interference with a 

power that emanates directly from the Constitution.  

20 The harm to the separation of powers (and the integrity and 

effectiveness of the office of the Public Protector) is particularly 

acute in this case because of Mr Gordhan’s unfortunate and 

unnecessary insults directed at the Public Protector in his founding 

affidavit (relevant pages are annexed as “JSM3”). 

21 Mr Gordhan not-so-subtlety implied that the incumbent Public 

Protector “wish[es] to defeat our constitutional project” (at paragraph 

14 of the founding affidavit), is attempting to “deceive South Africa” 

(at paragraph 15),  and joins a pattern of people “who seek to return 
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South Africa to the dark path of lawlessness, corruption and 

securitisation” (at paragraph 19).  

22 A bit later in his affidavit, Mr Gordhan made his contempt more 

obvious:  

 “It appears that the Public Protector, whether wittingly or 

unwittingly, has permitted her office and its extensive powers, 

to be weaponised in this political war” (paragraph 22). 

 “[Previous cases decided against the incumbent Public 

Protector] show a consistent pattern of disregard for the 

constitutional mandate of the Office of the Public Protector  by 

its current incumbent and a stunning incompetence, 

irrationality and negligence on her part in the performance of 

her duties” (paragraph 43).  

 “[W]hilst I have great respect for the Office of the Public 

Protector I doubt the competence, integrity, legal literacy and 

constitutional grasp of its incumbent of her powers, duties and 

functions” (paragraph 228). 

23 Ad hominem. Et cetera. As a high-ranking member of Cabinet, Mr 

Gordhan should have known better; he should not have peppered 

his affidavit with all these unnecessary, irrelevant, and inappropriate 
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remarks. With respect, the High Court’s decision implicitly 

endorsed—or at least failed to denounce—Mr Gordhan’s attacks on 

the Public Protector’s integrity. This too calls for this Court’s 

intervention.  

24 For these reasons, this appeal raises a constitutional matter that 

warrants this Court’s attention. This Court’s words in OUTA could 

be written about this appeal, and so they are worth quoting in full 

(OUTA at para 22): 

“... [T]he review poses the question whether the relief 

sought entails an improper trespass on the exclusive 

domain of the executive [read here: an improper trespass 

on the exclusive domain of the Public Protector]. Similarly, 

in the appeal before us, the prominent issue is whether the 

grant of the interim interdict has impermissibly trenched 

upon the constitutional tenet of separation of powers. 

These are constitutional issues of considerable 

importance.”  

25 Moreover, this appeal also raises a constitutional matter in relation 

to the powers of the Public Protector and the appropriate standard 

that should apply when courts are asked to intervene to “stop dead 

the exercise of executive or legislative power [read: the Public 
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Protector’s powers] before the exercise has been successfully and 

finally impugned on review” (OUTA at para 26). Given the important 

role that the Public Protector plays in our constitutional design, this 

appeal implicates sections 181 and 182 of the Constitution. Just a 

few weeks ago, this Court found that enough to implicate its 

constitutional-matter jurisdiction (see Public Protector v South 

African Reserve Bank (CCT107/18) [2019] ZACC 29 (22 July 2019) 

at para 29 (read with para 250)). Just the same here.  

26 For these reasons, this Court has constitutional-matter jurisdiction 

over this appeal.  

This Court also has public-importance jurisdiction   

27 This appeal also raises arguable points of law of general public 

importance that ought to be considered by this Court.  

 Arguable points of law. I show in the next section that the EFF 

has an arguable case that the High Court should not have 

granted an interim interdict. At very least, the EFF’s case has 

a “measure of plausibility” and “some prospects of success” 

(Paulsen v Slip Knot Investments 777 (Pty) Ltd 2015 (3) SA 

479 (CC) at paras 21-22).  
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 Of general public importance. The proper approach to interim 

interdicts in this context has general public importance. Since 

this Court crystallised the nature of the Public Protector’s 

powers, the Public Protector has (rightly) assumed an almost 

ubiquitous role in South African society, politics, and 

discourse. Rushing to urgent court for interim interdicts 

against this particular Public Protector is litigation du jour. Just 

last week, the President applied for, and was granted, an 

interim interdict in respect of the Public Protector’s report into 

Mr Pillay’s early retirement. And next week, he plans to ask for 

another interdict in respect of the Bosasa report. Even the 

horseracing industry successfully interdicted one of the Public 

Protector’s reports (albeit on an unopposed basis). This 

Court’s decision on the proper application of the OUTA rule 

will, therefore, “transcend the narrow interests of the litigants 

and implicate the interest of a significant part of the general 

public” (Paulsen, above, at para 26).  

 Which ought to be considered by this Court (and doing so is in 

the interests of justice). It is in the interests of justice for this 

Court to consider these issues. This Court has made clear that 

the interim nature of a High Court order is no absolute bar to 
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appealability (see OUTA at paras 24 to 30). This appeal raises 

important questions about the appropriateness of interim 

interdicts against the Public Protector. That type of question 

can be grappled with only at an interim stage of litigation before 

the main review makes the interim order moot. This Court’s 

reasoning in OUTA avoids an otherwise absurd Catch 22: a 

litigant cannot appeal an interim order before the main order 

because it is not final, but cannot appeal an interim order after 

the main order because it is moot.  

28 For these reasons, this Court also has public-importance jurisdiction 

over this appeal.   

The appeal has a reasonable prospect of success  

29 There is a reasonable prospect that this Court will find that Mr 

Gordhan did not establish a prima facie right that requires interim 

protection, did not show that the balance of convenience favours 

interim relief, and did not show irreparable harm (at least not 

irreparable harm that outweighs the separation-of-powers harm that 

comes with interim interdicts in this context). 

30 The High Court found five bases for Mr Gordhan’s prima facie right: 

the Public Protector lacked jurisdiction (paragraphs 14 to 21 of the 
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judgment);  Mr Gordhan did not deliberately mislead Parliament 

(paragraphs 22 to 24); the SARS Rogue Unit was not unlawful 

(paragraphs  25 to 30); Mr Pillay’s appointment was not irregular 

(paragraphs 31 to 33); and Mr Gordhan was not afforded an 

opportunity to be heard in respect of the Public Protector’s remedial 

action (paragraphs 34 to 38). 

 Rogue Unit. As I set out in the first section of this affidavit, 

there is no statutory authority for the Rogue Unit. The Public 

Protector rightly (and rationally) found that Mr Gordhan 

allowed SARS to engage in this unlawful endeavour under his 

watch.  

 Misleading Parliament. The Public Protector rightly found that 

Mr Gordhan misled Parliament when he failed to disclose that 

a Gupta brother was present at a meeting in 2010 between Mr 

Gordhan and Mr Ambani. I also dealt with this already in the 

first section of this affidavit.  

 Jurisdiction. In terms of section 6(9) of the Public Protector 

Act, a complaint to the Public Protector shall not be 

entertained if it is reported more than two years after the 

occurrence, “[e]xcept where the Public Protector in special 

circumstances, within his or her discretion, so permits”. The 
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statute’s wording makes clear that this is a discretionary 

decision, and so the standard of review should, with respect, 

be deferential. The Public Protector was aware of the section 

6(9) time bar and her discretion (see paragraph 3.5 of the 

report). Whether she lawfully and rationally exercised 

jurisdiction is, of course, for the main review. For now, it is 

enough that the report shows that she considered her 

jurisdiction.  

 Mr Pillay’s appointment. The Public Protector found that Mr 

Pillay’s appointment was irregular. But the report does not 

assign sole responsibility for this to Mr Gordhan; to the 

contrary, the report notes that Mr Pillay was appointed by 

Cabinet (see paragraph 5.6.13 of the report). Moreover, the 

report’s findings on this score do not even mention Mr 

Gordhan (see paragraph 7.6). It is not clear, then, how alleged 

irregularities relating to this particular finding could be the 

basis for a prima facie right in the hands of Mr Gordhan (as 

opposed to Mr Pillay).   

 Mr Gordhan’s opportunity to be heard on the remedial action. 

The High Court itself acknowledged that it “cursorily” 

addressed this issue (because the Court had found other 
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bases for a prima facie right). It is, therefore, not necessary to 

deal with the Court’s obiter remarks on this issue. In any 

event, section 7(9)(a) of the Public Protector Act requires only 

that the Public Protector give opportunities to respond people 

who may be “implicated” or against whom an “adverse finding” 

may be made. No more, no less. Mr Gordhan was afforded an 

opportunity to respond to the findings made against him.  

31 Even if the Public Protector’s remedial action causes Mr Gordhan 

some harm, it is not irreparable. The remedial action did not dictate 

to the President, the Speaker, the Minister, and the SAPS 

Commissioner precisely what steps they should take against Mr 

Gordhan. He could have made representations to them about what 

they should do in light of the pending review. There would have 

been a range of options available to them; there is no basis for a 

knee-jerk presumption that every option would have irreparably 

harmed Mr Gordhan.2 

                                                      
2 For example, the President could have, according to another recent High Court 

decision (relating to the Public Protector’s report about Mr Pillay’s early retirement), 

considered the report and told the Public Protector he would wait for the outcome of 

Mr Gordhan’s review (in part B) before taking disciplinary action against Mr Gordhan 

(or, rather, Mr Gordhan could have persuaded the President to take this route). True 

enough, the remedial action in the Rogue Unit report requires the President to “take 

appropriate disciplinary action ... within 30 days of issuing of this report”. But, 
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32 As for balance of convenience, the High Court did not adequately 

consider and apply this Court’s OUTA framework. There is a 

reasonable prospect that this Court would find that this is not one of 

those “clearest of cases” that warrants interim relief. Because this 

Court’s words in OUTA apply with equal force to this case, it is 

worth quoting them in full (at para 65):  

“When it evaluates where the balance of convenience 

rests, a court must recognise that it is invited to restrain the 

exercise of statutory power within the exclusive terrain of 

the executive or legislative branches of government. It 

must assess carefully how and to what extent its interdict 

will disrupt executive or legislative functions conferred by 

the law and thus whether its restraining order will implicate 

the tenet of division of powers. While a court has the 

                                                                                                                                                                     
presumably, on the President’s reasoning in the other case (about the Pillay report), 

submitting an Implementation Plan within 30 days would still count as compliance 

with the report’s remedial action (even if the Implementation Plan said the President 

will await the outcome of the review before actually doing anything to Mr Gordhan, 

like the President did in response to the Pillay report’s remedial action). The High 

Court recently endorsed the President’s wait-and-see approach to remedial action. 

The EFF respectfully disagrees with the High Court’s reasoning in that case, and the 

President did not try a similar approach to the Rogue Unit report’s remedial action. 

Nonetheless, the President’s wait-and-see response to the Pillay report’s remedial 

action shows there is no merit in Mr Gordhan’s knee-jerk presumption that the 

implementation of this report’s remedial action would cause him irreparable harm.  
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power to grant a restraining order of that kind, it does not 

readily do so, except when a proper and strong case has 

been made out for the relief and, even so, only in the 

clearest of cases." 

33 The High Court held that “it is the [Public Protector] who seeks to 

interfere with the exercise of statutory powers” (see paragraph 53 of 

the judgment). This follows Mr Gordhan’s argument in the High 

Court that it is the Public Protector who causes harm to the 

separation of powers. But that argument presumes the outcome of 

the relief sought in part B. It may be different if, for example, the 

Public Protector ordered remedial action that is, as a matter of law, 

unlawful. Take this made-up example: the Public Protector today 

issues a report and the remedial action orders Parliament to amend 

a statute. The law says the Public Protector cannot go that far.3 Still, 

the report is binding unless and until it is set aside on review. 

Parliament applies for an urgent interdict. Maybe then the High 

Court’s reverse-OUTA reasoning works. But not here. Here, the 

Public Protector’s remedial action is plainly within her statutory 

powers, especially in respect of the President (to note her findings 

and take appropriate disciplinary action against Mr Gordhan) and 

                                                      
3 See South African Reserve Bank v Public Protector 2017 (6) SA 198 (GP). 
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the Speaker (to refer Mr Gordhan to the appropriate parliamentary 

committee).  

 

34 The High Court also erred in its novel formulation and application of 

Biowatch, especially in its reasoning that “it matters not that [the 

litigation] is a Minister of the Executive versus a Chapter 9 

institution”, nor that “the EFF is averdly [sic] opposing the interim 

interdict in the public interest...”. With respect, that is not how 

Biowatch works. There is a reasonable prospect that this Court 

would hold that the EFF was entitled to Biowatch protection.  

It is in the interests of justice to grant leave to appeal on an urgent basis 

35 Finally, it is in the interests of justice to grant direct leave to appeal 

and hear the appeal on an urgent basis. The appeal relates to the 

appropriateness and proper standard to apply to interim interdicts 

against the Public Protector. By the time an appeal to a Full Bench 

or the Supreme Court of Appeal is heard, the interim interdict may 

have fallen away with the determination of the main review (making 

the interim interdict moot).  

36 In addition, interim interdicts against the Public Protector—at the 

behest of senior members of the executive, no less—are a relative 



24 
 

novelty. They have received little, if any, appellate attention. This 

type of litigation raises unique and delicate separation-of-powers 

concerns. It too is “a development so serious that if lightly imposed 

or its application not clarified, it could undermine [the Public 

Protector’s] ability to perform [her] duties properly, pending the 

finalisation of this matter” Public Protector v South African Reserve 

Bank (CCT107/18) [2019] ZACC 29 (22 July 2019) at para 30 (read 

with para 250). And so here, just like there, this appeal “calls for 

expeditious finality to be achieved in case this novelty was ventured 

into, in a legally impermissible way” Public Protector at para 31. 

CONCLUSION: THIS COURT’S INTERVENTION IS NEEDED AND IS 

IN THE INTERESTS OF JUSTICE 

37 The Public Protector is the Constitution’s line of “last defence” 

(Public Protector v Mail & Guardian Ltd 2011 (4) SA 420 (SCA) at 

para 6). Interim interdicts—especially interim interdicts at the behest 

of the executive, the very branch of government the Public Protector 

is meant to supervise—would make the Constitution’s “last defence” 

a mere Maginot line: powerful in theory, but easily outflanked by an 

urgent interim interdict. OUTA should put a stop to it.  

38 In less than a month, the Gauteng Division has granted two urgent 

interim interdicts against the Public Protector (here, and in the 
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President’s application relating to the report of the Public Protector 

dealing with Mr Pillay’s early retirement). More will probably follow. 

This Court’s guidance is urgently needed.  

39 This Court should grant leave to appeal and set aside the High 

Court’s order.  
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