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[1]

[2]

[3]

[4]

This matter involves two applications by the applicant to review:

a. firstly, a ruling by the second respondent regarding a challenge raised
by the applicant, prior to the arbitration, to the first respondent’s
“jurisdiction” to hear a dispute regarding organisational rights referred
by the third respondent and the third respondent’s locus standi to refer
such dispute; and

b. secondly, the arbitration award handed dow the second

respondent in respect of the dispute regarding Organisational rights

referred to arbitration.

The ruling handed down by the second resp
issue raised by the applicant dismissed raised by the
applicant; ruled that the third responde im organisational
rights from the applicant in terms e pro of\the Labour Relations Act
66 of 1995 (LRA) and directed the fitst respone

arbitration.!

0 set the matter down for

Pursuant to this ruling own by the second respondent, the

the ruling under case number D722/15.

ng, the parties entered into a pre-arbitration

ether the [applicant] is entitled to refuse organizational rights that the
[third respondent] seeks;

whether the terms and conditions proposed by the third respondent
were reasonable, and if not, to set out terms and conditions that are

fair;

! Ruling paragraphs 53-54 page 25 of the pleadings in D722/15.



Iv. determine the date of implementation of the organizational rights that
the [third respondent] seeks.?

[5] At the conclusion of the arbitration, the second respondent handed down the
award that forms the subject of the review under case number D459/16. The
second respondent in the award concluded that the third respondent was
entitled to enjoy organisational rights and set out in the award the nature of

those rights.3

[6] At the commencement of the review hearing, the parties
(the subject of D722/15) lay at the heart of the ma
determined was whether the LRA entitled the thir
members in an application for organisational rights an

to those rights.

[7] Counsel for the applicant conced vent that its application to

review the ruling did not succeed thatwould d of the matter. Should the

it would follow that the review

[8] appli case was, as was recorded in the second

of the [applicant] do not fall within the registered

hird respondent]; and

red locus standi to bring the above dispute to the Commission for
onciliation, Mediation and Arbitration (CCMA); and

iii. that the [third respondents’] referral should be dismissed on this basis.*

[9] The applicant contended that the provisions of the third respondent’s

constitution that set out the third respondent’s scope of, and the industries in

2 Arbitration award paragraph 6 page 17 of the pleadings in D459/16.
3 Arbitration award paragraph 48 page 22 of the pleadings in D459/16.
4 Ruling paragraph 15 page 19 of the pleadings in D722/15.



[10]

[11]

[12]

which it is entitled to organise, do not entitle the third respondent to those
organisational rights contained in Chapter 4 of the LRA. The applicant avers
that the operations of the applicant do not fall within an industry in which the

third respondent may organise or fall within the third respondent’s scope.

In addition, the applicant avers that the employees’ right to join the third
respondent is limited by its constitution. Section 4 by the of the LRA records

the employees’ right to freedom of association and includes the right to join a

trade union “subject to its constitution”.®

The relevant part of Chapter 3 of the LRA (part

from registration, the unions “represe
trade union is defined as meani at is “sufficiently

representative of the employees e loyer in a workplace”.®

Other than requiring

organisational rights t

‘()  Arregistered trade union or registered employers' organisation may act

in any one or more of the following capacities in any dispute to which

any of its members is a party -

(a) in its own interest;

5 section 4(b).
6 Section 11.



(b) on behalf of any of its members;
(c) in the interest of any of its members.

(2) A registered trade union or a registered employers' organisation is
entitled to be a party to any proceedings in terms of this Act if one or

more of its members is a party to those proceedings.

[15] The regulation of the union’s exercise of the rights in part A of chapter 3 is set

out in section 21, it provides:

‘21. Exercise of rights conferred by this Part 4

1) Any registered trade union may notify a

(@) the workplace

the rights;

epresentativeness ‘of the trade union in that workplace, and the

ongtrate that it is a representative trade union; and

the trade union seeks to exercise and the manner in

t workplace.

Conspicuous by its absence in this section, is any reference to the union’s

constitution or scope.

[16] The exercise of organisational rights essentially governs and regulates the
manner in which the unions right to represent is members is exercised. The



right to organise is on behalf of its member and at their instance and as their

representative.

[17] The issue of the unions right to represent its members has been dealt both by

this Court and the Labour Appeal Court.

[18] In Bidvest Food Services (Pty) LTD v Numsa and Others, (Bidvest)’ the
applicant sought to interdict a strike. The respondent had, as in this matter

referred a dispute to the CCMA over organisational rights ifi‘terms of section

ith the provisions of the LRA in so far

as it was requi i e their right to strike. It does not appear

as if Bidvest € : st this judgment or sought to review and set

averred that the employees membership of the union had lapsed.

[21] In that matter, the employer had dismissed employees for embarking on a

strike in support of a demand for organisational rights by and for their union.

7 (2015) 36 ILJ 1292 (LC).
8 [2017] 2 BLLR 105 (LAC) (MacDonald’s).



[22] At the CCMA arbitration regarding the dismissals, the employer had
challenged the right of the union to represent its members on the grounds that
their membership of the union had lapsed as they had not paid their

membership dues.

[23] In dealing with the appeal, the Labour Appeal Court considered inter alia
“Whose rights are at issue?” and “What right, if any, does any employer have
to concern itself with the membership status of individuals who wish to be

represented by a particular union?"?

[24] As regards the issue of the rights, the Court held:

‘[32] Both the Arbitrator and the Labour Court, f the parties'

presentation of their cases, treated the ma i esentation issue

representatives.
[35] Certainly, when isational rights which accord to it
a particular statu ive bargaining agent vis a vis an employer, it

, has a right to speak for workers by
tions 11-22 of the LRA regulate that right.’*°

acDonald’s considered was the employer’s

employer's locus standi to concern itself with the union

bership status of an employee?

Although this matter can be decided on the interpretation issue alone, as
did the Labour Court, the conduct of the appellant is so egregious that it is
appropriate to deal with the tactic adopted by it, ie to challenge the right of its
dismissed employees to demand in dismissal proceedings before an
arbitration forum to be represented by a union of their choice of which they

claimed to be members.

9 At page 109.
10 At pages 118/119.



[40] Bluntly, what business is it of an employer, in such circumstances, to
concern itself with whether membership dues are up to date or any other
aspect of the relationship between individual employees and their union? In

my view, there is no basis at all.

[42] Moreover, except as regards the need for a union to prove membership
for collective bargaining purposes, the relationship between a union and its
members is a private matter. To interfere with the private contractual

relationship of other persons, a stranger would have toddemonstrate some

sort of delictual harm. None exists to justify the app eeking to pierce

[26] en theydispute regarding the organisational rights was due to be arbitrated
by t A, the applicant filed an application in terms of rule 31 of the rules
of the CCMA challenging the jurisdiction of the first respondent to deal with
the dispute and the locus standi of the third respondent.

[27] Quite clearly, the first respondent has jurisdiction. In fact, the LRA specifically
empowers the CCMA, in terms of section 22, to deal with “disputes about

organisational rights.

11 At paras 39-43..



[28]

[29]

[30]

[32]

[33]

As far as locus standi is concerned, the conditions precedent to a union
wishing to exercise organisational rights, in accordance with the LRA, need

only satisfy two conditions:

a. Firstly, the union must be registered (see section 11 14 16 18 and 21).

It is common cause that the third respondent is a registered union;

b. Secondly, that the union must be sufficiently representative (sections
11, 12, 13, 15, 16, 18 and 21). It appears from the rs that the third

(70% of the applicant's employees are
respondent.)

have said so. The essence of the
Chapter 3 are rights enjoyed esse

members of the union.

In so far as this matter is IC to review and set aside the ruling, the
e of that application depended solely on

e third respondent from representing its

of the award in D459/16 also fails.

As far as costs are concerned, the parties agreed that no order as to costs

should be made.

I make the following order:



a. The applicant’s applications to review and set aside the ruling in
D722/15 and the award in D459/16 are dismissed,;

b. There is no order as to costs.
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