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Introduction

First to Fiftieth Respondents (“the Respondents”) were mainly Principal 

Specialists or in a few cases Chief Specialists employed in the Public Health 

Sector in the Western Cape Provincial Government Health Department (“the 

Department”) during the currency of the Collective Agreement 1 of2004 (“the 

Agreement”), which agreement was concluded in the then Public Health & 

Wealthfare Sectoral Bargaining Council (“the Bargaining Council”), for inter 

alia their benefit.

1.

1

The wording of the Agreement could not be clearer - those employed m the 

Public Health Sector in posts such as those occupied by the Respondents 

entitled to be paid the Scarce Skills Allowance provided for in the Agreement 

by the Department.

2.

were

The history of the matter

The Respondents claimed payment of the allowance, which had been 

negotiated fox inter alia their direct benefit in the Bargaining Council, from 

the Western Cape Provincial Government Department of Health (“the 

Department”), being the employer responsible for and in control of the

3.

' The Agreement is at record vol 1 pp 90 - 94. It is also referred to as “the Scarce Skills 

Agreement” or “the Collective Agreement” in these heads.
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applicable Health Sector.

4. The Appellant’s chronology of events records that the Respondents sought at 

first through non - litigious means to get the Department to honour its 

obligations under the Agreement. ^

5. Thereafter their claims were first directed to the applicable Bargaining 

Council, where the arbitrator appointed by the Bargaining Council declined to 

even conciliate the dispute on the grounds that the Respondents were not 

employees of the Department.

6. The Respondents referred their dispute to the Labour Court in 2008, where the 

matter was heard by Cheadle AJ, by agreement with the Department, and 

decided in Respondents’ favour.

A prescription point was argued separately and also determined in their favour 

by Rabkin Naicker J (at which time the parties agreed on the quantum of the

7.

^ It does not include the grounds on which the Departmental Head, Prof Craig 

Househam, at first denied the Respondents their allowances on the grounds that the 

agreement only applied to ‘employees in the Public Health Sector as managed by the 

Health Sector, but excluding those health professionals in the other sectors’. This letter 

should have been at vol 1 p 96. By the time of his resignation he too was referred to
as Professor Househam. See vol 11 p 1650 para 10, in effect admitted by the Department 
- vol 12 P .1734 ; 13-15 See also http://www.health.uct.ac.za/news/facultv-bids- 
farewell-health-head where Dr Househam is referred to as Professor Househam, Head 

of the Western Cape Health Department, on the occasion of his retirement in 2015.

http://www.health.uct.ac.za/news/facultv-bids-farewell-health-head
http://www.health.uct.ac.za/news/facultv-bids-farewell-health-head
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claim, the capital part thereof). Both the judgments of Cheadle AJ and Rabkin 

Naicker J were taken on appeal to the LAC by the Department, the LAC 

determining the Labour Court had no jurisdiction to hear the dispute.

The Department has not complied with its obligation to pay the sums due to 

the Respondents under the Agreement for more than 15 

notwithstanding:

8.

years,

Cheadle AJ determining these scarce skills allowances were due,8.1.

owing and payable to them on 4.11.2010 (vol 15 pp 2091 - 2117),

Rabkin-Naicker J dismissing the Department’s prescription plea8.2. on

20.03.2013 (vol 6pp 806-815),

the CCMA coming to the same conclusions on 29.3.2017 (vol 10 pp8.3.

1527- 1548),

the Labour Court dismissing the Department’s review application on8.4.

30.11.2017 (vol 8 pp 1327-1339) 5

the LAC dismissing the appeal8.5.

It is not surprising that all these findings were in favour of the Respondents :9.

The wording of the agreement is clear - the benefits are to be paid 

by the Provincial Departments of Health to Principal and Chief 

Specialists in the Public Health sector ;

9.1.
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The Respondents are all such Principal and Chief Specialists 

employed by the Department in the Public Health sector at its

9.2.

training hospitals where they rendered clinical work for the

Department;

The evidence that the Scarce Skills Allowance had been negotiated 

for inter alia the Respondents specifically was uncontroverted - - 

the evidence of Prof White, Mr Slomo and SOC5 proved this ;

9.3.

That the agreement was intended to also benefit the Respondents 

specifically appears fi-om inter alia Annexure “SOC5” to the

9.4.

original Statement of Claim ^ - a communication emanating fi*om the 

National Department of Health and directed to all provincial 

departments of Health, including the Appellant. The information 

contained therein had been cleared with the National Department’s 

own chief negotiator.

10. The case was never before pleaded as one in which Constitutional rights of the 

Department were in issue, nor was it ever argued before now that there 

, important public interest at stake, necessitating the Department to be given 

leave to appeal to this Honourable Court.

was an

3Recordvol Up 1633 SOC5.
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11. The case that the Bargaining Council did not have the necessary power to 

facilitate an agreement from which the Respondents could benefit, was not

pleaded, nor was that the issue before the CCMA.

12. The case before the CCMA was of interpreting the Scarce Skills Allowance, 

and determining as a matter of demarcation under Section 62 of the LRA

whether its sphere of application was one which includes the Respondents, or

should be such.

The dispute on the pleadings before the Labour Court

13. The pleadings in the very first Labour Court proceedings, the action 

proceedings before Cheadle AJ, are relevant, since the evidence was led and

the case presented by the Respondents on this basis before Cheadle AJ. It was

subsequently agreed between the parties that this evidence would form the

evidence on which the Commissioner was required to determine the two issues 

which were referred to the CCMA for determination after the Labour Appeal 

Court (“the LAC”) ruled the Labour Court did not have jurisdiction over the

matter.

14. That which served before the Commissioner was a demarcation matter and the

interpretation and application of the Agreement.

15. He was not called on to determine the constitutional validity of the Agreement 

insofar as it applied to the Respondents based on the Bargaining CounciTs
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powers and scope thereof under its constitution.

16. The dispute as originally pleaded was simply in respect of the applicability of 

the Scarce Skills Allowances, which was paid by the Department to the Chief 

and Principal specialists in the public health sector, to the Respondents.

17. It is also only when the Department ran out of lurther appeal options, that a 

Constitutional dimension to the case was added, in order for it to now appeal 

to this Honourable Court.

18. It is worth noting, given the Appellant’s belated indirect / collateral (and 

therefore, it is submitted, impermissible) attempt to challenge the power and 

jurisdiction of the Bargaining Council, under whose auspices the Scarce Skills 

Allowance collective agreement was concluded, or which Bargaining Council 

at least facilitated the conclusion of a collective agreement which was intended

to benefit the Respondents, no Bargaining Council has ever been a party to 

these proceedings neither the Bargaining Council (the Public Health & 

Welfare Sectoral Bargaining Council) nor its successor (the Public Health and

• Social Development Sectoral Bargaining Council), also the Public Service 

Coordinating Bargaining Council.

'' The existence of the Public Health and Social Development Sectoral Bargaining 

Council (PHSDSBC), until 2007 known as the Public Health and Welfare Sectoral 
Bargaining Council, can be traced back to section 37 of the Labour Relations Act, 1995
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19. This is a further fatal flaw in the Appellant’s various arguments in this appeal 

all aimed at trying to convince the LAC and now this Court that the parties to 

these Bargaining Councils had no power and the Bargaining Councils 

themselves lacked the jurisdiction to conclude any collective agreement for 

the benefit of the Respondents in this matter -

that their powers were limited to concluding agreements for the 

benefit of “public servants” only, which it is claimed the

19.1.

Respondents were not;

that the Agreement could not therefore have applied to the19.2.

Respondents;

that the Agreement insofar as it applied to the Respondents (and 

even insofar as it was intended to also be for the benefit of the

19.3. •

Respondents) was to that extent ultra vires the powers and 

jurisdiction of the bargaining council;

which states that "The Public Service Coordinating Bargaining Council (PSCBC) may, 
in terms of its constitution and by resolution: - (a) designate a sector of ihQ public 

service for the establishment of a bargaining council. 
httn://www.phsdsbc.org.za/. .

See further

http://www.phsdsbc.org.za/
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and

because of this, the Agreement could not benefit the Respondents ;19.4.

because of this the Respondents had no right to rely on the19.5.

Agreement;

because of all of this the Commissioner committed an error of law19.6.

which renders his award reviewable ;

the review Court a quo erred in not setting the award aside on the19.7.

grounds of such error of law, even though

the agreement itself m ay have expressly provided for this and19.8.

the evidence in the Labour Court showed that it had been specifically 

negotiated for inter alia the benefit of the Respondents.

19.9.

20. The short answer is the case in this appeal (and in the LAC) was never pleaded, 

the Bargaining Council was not a party to the matter, and these issues were

not fully covered in evidence and the CCMA could in any event not have

pronounced on the constitutional validity of the Agreement.

21. There could therefore have been no relevant or material error of law on the

part of the Commissioner in circumstances where the jurisdiction of the 

Bargaining Council to have an agreement such as the Scarce Skills Agreement 

negotiated under its auspices by parties to the Bargaining Council, also on
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behalf of the Respondents, was never placed in issue.

22. The first judgment in the Labour Appeal Court (reported as Member of the 

Executive Committee of the Western Cape Provincial Government Health 

Department v Coetzee & others (2015) 36ILJ3010 (LAC)) was to the effect 

that it was for the applicable Bargaining Council and, insofar as the issue is a 

demarcation one, the CCMA, to decide the dispute between the parties, not 

the Labour Court and the parties could not clothe the Labour Court with 

jurisdiction by agreement. ^

23. The LAC held that the parties could not have clothed the Labour Court with 

jurisdiction. The dispute was either a dispute about the interpretation and 

application of a collective agreement (and not a personal emplo)mient contract 

issue) or a demarcation dispute, in which events either the applicable 

Bargaining Council or the CCMA had jurisdiction over the matter.

24. As a result, the parties agreed to refer both disputes to the CCMA for 

determination, which resulted in the finding of the Commissioner in favour of 

the Respondents, which finding was upheld both in the review application and 

the subsequent appeal.

^ Confirmation of the fact that at the time the constitutionality / constitutional validity 

of the Agreement had not been placed in issue by the Department.
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The Respondents were the intended beneficiaries

25. DENOSA was one of the union parties to the Agreement, the National 

Department of Health, representing inter alia the Department, one of the 

others. DENOSA, in terms of its working arrangement with SAMA, of which 

the majority of the Respondents were members, represented inter alia the 

Respondents in concluding the Agreement. The National Department of 

Health represented the Department.

26. The intention of the parties was that the Respondents, as a group, also benefit 

from the Agreement. Extensive evidence was led at the original hearing of the 

matter in the Labour Court as to the fact that the Agreement was negotiated 

by the parties to the Bargaining Council specifically for and on behalf of the 

Respondents as a group. ^

27. . As a result the Department’s whole argument in this appeal that the Agreement 

could not have been “promulgated” or extended to the Respondents by virtue 

of the Department’s arguments as to the Registered Scope of the Bargaining 

Council falls flat on this fact - the Respondents were intended to be direct 

beneficiaries of the Agreement. .

® The evidence setting this out is an important part of the record. The relevant parts 

identified in the Practice Note which accompanies these Heads of Argument.
are
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The Respondents do not rely on any extension or promulgation of the benefits 

under the Agreement to them as Public Servants in general, in order to found 

their claim.

28.

Their claim is premised on the very wording of the Agreement, which when 

seen against its purpose and in the context in which it was negotiated and 

agreed to, can lead to no other conclusion, than the one the various courts and 

the CCMA referred to above reached each time, namely that the Respondents 

are entitled to payment of the allowances provided for in the Agreement.

29.

Undisputed evidence

The Respondents are / were employed at what are colloquially referred to as 

university hospitals or training hospitals.

30.

These hospitals are in the Public Health sector and Respondents provide inter 

alia clinical services to members of the public at these hospitals.

31.

The Respondents all have the job title / description of either Chief or Principal 

specialist and occupy posts with those descriptions at the hospitals in 

questions.

32.

33. They are all medical specialists as required by the Agreement.

34. The , Agreement was concluded in the Bargaining Council for inter alia 

employees at the level of the Respondents, who are expressly referred to
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therein by reference to the posts occupied by them / the job titles that they 

have.

The flaws in the Department’s argument

35. In terms of the express wording of the Agreement the allowances are payable 

to the Respondents and were so payable from the date on which the Agreement 

was concluded, with retrospective effect, as provided for therein.

36. The appeal is premised on the contention that the Bargaining Council can only 

"‘‘conclude and enforce collective agreements'' in relation to its Registered 

Scope. ^ Because the Respondents fall outside its Registered Scope, so the 

argument proceeds, the Agreement cannot apply to them and because it cannot 

apply to them, the Commissioner committed a reviewable irregularity in the 

form of a material error of law in coming to the conclusion that it did apply to 

them.

37. This argument, apart from the special defence not having been pleaded, with 

respect is fatally flawed on various levels, some of them being -

37.1. The Respondents do not fall outside the registered scope of the 

Bargaining Council they in fact satisfy the requirement of the 

Bargaining CounciFs constitution namely that they be employed in the

^ The Department’s Heads of Argument para 6.
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relevant Public Health Sector by the Department;

37.2. And even if they fell outside the registered scope, which is not the case, 

nothing prevented the Bargaining Council from facilitating the 

conclusion of the Agreement also for the benefit of the Respondents ;

37.3. And even the Bargaining Council could not do this, nothing prevented 

the Commissioner from determining under section 62 of the LRA that the

Respondents should fall under that sector.

38. The most fundamental flaw in the Department’s argument in this appeal is that 

the Department puts the cart before the horse.

39. The focus of the litigation from the outset has been on the interpretation and 

application of the Agreement (which at all material times was accepted by the 

Department to have been a valid agreement, simply not applicable to the 

Respondents by virtue of its wording and the Respondents according to the 

Department not having been employees of the Department).

40. The Department furthermore constructs its argument in this appeal on the false 

premise that the Respondents failed to present evidence that their posts 

posts on the Department’s own “fixed establishment” and that as a result they

were

^ Gf section 62(12) (12) The registrar must amend the certificate of registration of 

council in so far as is necessary in light of the award.
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failed to discharge some onus which was on them (in respect of an issue which

was never pleaded.)

41., If the issue had been pleaded it would have had to have been pleaded by the 

Department as a special defence, with the result that any onus of proof in this 

regard would have been on the Department.^

42. The irony of the matter is that the evidence which the Respondents led before 

Cheadle AJ to show that they were employees of the Department, which 

evidence is identified in the Practice Note filed herewith, reveals that the 

Respondents were in any event employed by the Department in posts which 

at the very least created a prima facie case, for the Department to rebut, of

^ It is trite that the function of pleadings is to give fair notice of the case which has to 

be met, define the issues on which the Court will have to adjudicate in order to 

determine the matters upon which reliance is to be placed and which are in dispute 

between the parties and enable the parties to decide in advance of the trial the evidence 

that will be needed. Jowell v Brandwell - Jones 1008 (1) SA 836 (W) at 899; Durbach 

V Fairway Hotel Ltd 1949 (3) SA 1081 (SR) at 1082; Robinson v Randfontein Estates 

GMCO Ltd 1925 AD 173 at 198 Kali v Incorporated General Insurances Ltd 1976 (2) 

SA 179 (D) at 182A A party cannot direct the attention of the other party to one issue 

and then, at the trial (or at a subsequent appeal), attempt to canvass anoto, especially 

if that causes prejudice to the other, which is clearly the case when the Appellant seeks 

to argue, that because, according to it the Respondents did not discharge the onus of 

proving that they occupied posts on the “fixed establishment” they failed to prove the 

validity of the agreement.
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their having been employed on “the fixed establishment” and to that extent

satisfied the requirements for being public servants in the Public Health

Sector, even on the Department’s own argument in this appeal.

The defence of the Department on the pleadings before Cheadle AJ 

however that the Respondents were not employees of or employed by the 

Department, with the result that the Department was under no obligation to 

pay them these allowances. Subsequently the Department conceded that the 

Respondents were at the very least co - employees of the Department, hence

43. was

the change of tack.

If the Respondents were not occupying posts on the fixed establishment of the44.

public service, how else could the Department have paid at least the 51%

contribution they made to the heads of department’s remuneration and made

100% of the Commuted Overtime Allowance?

This also shows that if the Department wished to take the point, it was for the 

Department to come and prove that the posts occupied by the Respondents 

were noton the fixed establishment, since these matters would fall specifically 

within the knowledge and expertise of the Department and it would have been 

for it to answer these and the other questions which are raised by that which 

follows. •

45.
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In the present matter, prejudice will quite clearly be suffered if the decision of 

the CCMA Commissioner is to be set aside on an error of law ground when 

the issue in respect of which the alleged error of law was made was not an 

issue properly placed before him for consideration.

46.

It would also be patently unfair to the Respondents inter alia since they would 

have had no opportunity to deal with these matters in evidence before the

47.

Labour Court and were led to believe in terms of the parties’ agreement that 

the only evidence which the CCMA was required to consider was that which 

had served before the Labour Court per Cheadle AJ.

The CCMA determination

The CCMA determined both issues in favour of the Respondents.48.

The Department is only attacking the interpretational finding in this appeal.49.

The demarcation finding is unchallenged.50.

Joint Staffing Arrangement

It is so that the Respondents also rendered certain academic functions at the51.

universities to which they were attached, in addition to the clinical services

they rendered for the Department, in most cases as Heads of the hospital 

departments in question.
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52. They performed both functions, the academic and the clinical, in terms of joint 

staffing agreements which had been concluded between the universities and

the Department.

53. Their appointments were joint and their employers, both the Department and 

the relevant university.

54. Nothing however prevented the one employer, the Department, from 

compensating the Respondents directly and solely for the clinical part of the 

services or a facet thereof, such as the overtime hours spent by the 

Respondents in this regard.

55. The Respondents employed their scarce skills in rendering these clinical 

services in the Public Health Sector for the benefit of the Department and the 

public and the Agreement sought to compensate them by way of an additional 

allowance for this part of their work.

56. The parties to the Agreement intended the Respondents to be rewarded for this 

by way of the allowance, an additional 15% on their basic remuneration.

57. This additional allowance was, in terms of the Agreement itself, to be paid by 

the Department, as (co-) employer of the Respondents. This was agreed to 

separately from, long after and in addition to the Joint Staffing Agreements.
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58. In the same way the Department was solely liable to pay a Commuted 

Overtime Allowance to the Respondents for the overtime clinical work they 

did, the Department was solely liable in terms of the aforesaid Agreement for 

payment of the Scarce Skills Allowance to the Respondents, the purpose of 

which the parties had expressly identified as being to attract and retain senior 

medical specialists, such as the Respondents, to render their specialist clinical 

services using their scarce clinical skills in the Public Health Sector for the

benefit of the Department.

59. The Department accepted its liability to pay the Overtime Allowance, even to 

the extent of entering into a tri-partite agreement with the universities in 

question, which it was arguably not required to do. It did not however accept 

its liability to comply with the express terms of the Agreement, 

notwithstanding confirmation thereof in terms of “SOC5” at the time and

notwithstanding there being no need for a tripartite agreement to establish its 

liability vis-a-vis the Respondent, hence the ongoing litigation.

60. Based on these facts the Commissioner also found as a matter of demarcation

that the Respondents fell within the, sector in which the allowances were

payable.

Non joinder of the Bargaining Council

61. Importantly the Bargaining Council, whose very agreement, according to the
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Department was ultra vires its own constitution, and unconstitutional in both 

senses of the term, itself has never been a party to the proceedings.

62. Rule 5 of the Rules of this Honourable Court deals with the Joinder of Organs 

of State. It reads as follows:

‘(1) In any matter, including any appeal, where there is a dispute over the 

constitutionality of any executive or administrative act or conduct or
threatened executive or administrative act or conduct, or in any inquiry 

into the constitutionality of any law, including any Act ofParliament 
that of a provincial legislature, and the authority responsible for the 

executive or administrative act or conduct or the threatening thereof or 

for the administration of any such law is not cited as a party to the

or

case,
the party challensins the constitutionality ofsuch act or conduct or law
shall, within five days of lodging with the Registrar a document in 

which such contention is raised for the first time in the proceedings 

before the Court, take steps to join the authority concerned as a party 

to the proceedings.

(2) No order declaring such act, conduct or law to be unconstitutional shall 
be made by the Court in such matter unless the provisions of this rule 

have been complied with. ’

63. The Department’s whole (new) attack should fail on the further simple ground 

- the Bargaining Council was never joined as a party to any of the proceedings 

in any of the Courts below, was not a party to the proceedings before the 

CCMA and is not a party to this application for leave to appeal.
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Registered Scope

64. The Agreement and the registered scope of the Bargaining Council in any 

event do not require the Respondents to be employed ^ the Department 

^ the Department exclusively, nor does the Agreement provide that only 

public servants who are employed exclusively under the Public Service Act 

on the “fixed establishment” can benefit from the Agreement.

nor

10

65. The text, context and purpose of the Agreement supports the interpretation and 

application (one which was first confirmed by Cheadle AJ in the Labour Court 

and thereafter when the matter served before the CCMA by the Commissioner 

and on review to the Labour Court and then on appeal to the Labour Appeal 

Court (LAC)) namely that the Respondents were intended beneficiaries 

covered by the Agreement.

. The Commissioner also decided the matter as a demarcation dispute

66. The Commissioner found that the Respondents are part of the intended 

beneficiaries of the Agreement, both on his interpretation of the Agreement 

and as part of the demarcation exercise he was requested by the parties to

The Vermooten case the Department relies on deals with an entirely different situation 

where an individual, entered into a consultancy agreement with a government 
department and was regarded to be an independent contractor, not an employee of the 

government department.



22

perform and which he was empowered to do under section 62 of the Labour

Relations Act 66 of 1995 (“the LRA”).

67. The LAC, when the matter first served before it, in fact suggested this to be a 

further reason for the Labour Court not having had jurisdiction over the matter, 

the other being that the issue in question related to the interpretation and 

application of a collective agreement, not one pertaining to the validity 

constitutionality of the agreement itself, nor one which pertained to the 

Respondents’ individual contracts of employment.

or

68. The Commissioner found they should have been paid the scarce skills 

allowances provided for therein (“the allowances”) from inception and 

ordered the Department to do so together with interest at the prescribed rate a

tempore morae.

69. As stated above he did so both in terms of section 62 of the LRA and in terms .

of section 28 of the LRA. These were independent findings under different

sections of the LRA both with the same result.

70. The Department only attacks the one part of the Commissioner’s

The parties’ argument at the time before the LAC that the Labour Court in any event 
had jurisdiction over the dispute by virtue of section 33(4) of the Basic Conditions of 

Employment Act was roundly rejected, which should.put an end to the Department’s 

attempt to resurrect the argument that if Respondents are unhappy about their 

remuneration they should be talking to the imiversities.

11
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determination in this appeal.

Even if the appeal (against that part of the Commissioner’s determination) 

were to succeed, the demarcation award will still stand.

71.

For that further reason, the Respondents respectfully submit the application 

for leave to appeal should be dismissed with costs - there is no appeal against 

the decisions of the Labour Court and the LAC not to review and set aside the 

Commissioner’s demarcation determination, with the result that its not in the 

interests of justice to hear the appeal against the other part of his 

determination, an entirely academic exercise with no practical result.

72.

Purely based on the demarcation finding the Department was required to pay 

the Respondents their scarce skills allowances, and if that finding is not the 

subject of this appeal, then the finding will stand, irrespective of the outcome 

of. the application for leave to appeal against the other part of his 

determination.

73.

Broad Overview of the Evidence

74. It was common cause between the parties when the matter served before 

Cheadle AJ in the Labour Court the first time that the Respondents.:

rendered clinical services for the Department,74.1.

occupied posts on its establishment at various tertiary training74.2.
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hospitals,

occupied the posts of either Chief Specialist or Principal Specialist 

at these training hospitals.

74.3.

12

75. It was accordingly common cause between the parties that the Respondents in 

all cases rendered clinical services to the Department as Principal or Chief 

Specialists, posts which were part of the joint staffing establishment at the 

hospitals (how else was the Department able to remunerate the Respondents, 

in full as to overtime allowances, in part as to their basic remuneration?).

76. Many (if not most) of them were also the heads of their clinical departments 

(the hospital departments) responsible to the Department for everything in that

See the description in para 1 of the judgment of Cheadle AJ record vol 15 p 2097. 
Annexure “SOC13”, a document annexed to a pre - trial minute, listed the various 

Respondents with-reference to each post occupied by them. This list 
challenged by the Department. It is filed herewith and annexed hereto to identify the 

various Respondents with reference to their titles, both their academic titles (those of 

Professor, Associate Professor or Senior Lecturer) and the clinical posts occupied by 

them (those of Chief Specialist or Principal Specialist), as Addendum 1. See also the 

evidence of Prof James at vol 2 p 198 : 7 - 8 for the concluding remarks made by him 

in respect of his preceding evidence.

The mechanics of these payments under the j oint staffing agreement were also part of 

the evidence before Cheadle AJ, not that that was of any greater relevance than 

explaining how the joint staffing agreement with the Universities was implemented or 

given effect to in other respects.

was never
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hospital department.

They fulfilled additional academic, teaching and administrative fimctions for77.

the universities. These were additional to, and in many instances separate from 

their clinical frmctions and the clinical services which they rendered for the

Department.

The document, SOC13 referred to above, which the parties had previously78.

agreed to, at a time that it was not in issue whether the Respondents occupied 

posts on the “fixed establishment” of the Department or the Public Service or

not, was excluded from the record before the CCMA, exactly because this was

a non-issue.

Evidence of being on fixed establishment

Whether the Respondents occupied posts on the fixed establishment as79.

required by the Public Service Act or not was never in issue. The LAC was

with respect perfectly correct in its finding in this regard. It is with respect 

disingenuous of the Department now, in this appeal, to make a big issue of 

this, to the extent of castigating the Respondents for not leading evidence on

this point.

The Appellant' took the point for the first time in the review of the CCMA80.

decision arguing that the Respondents had never led evidence to prove that

they occupied posts on the fixed establishment.
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81. They now suggest further the onus was on the Respondents to lead such 

evidence, in circumstances where the case as it was pleaded at the time 

firstly premised on the wording of the Agreement.

was

82. If the Department wished to raise some special defence, such as the ultra vires 

one, which forms the main thrust of the current appeal, it should have pleaded 

this. It did not do so at the time and cannot seek to rely on an alleged absence 

of evidence by the Respondents on which to build its special defence 

This was simply not pleaded at the time, the thrust of the defence as pleaded 

then being that the Department was not an employer of the Respondents.

case.

83. Whether or not they occupied posts on the fixed establishment was not 

relevant to the issues in dispute on the pleadings. What was relevant was 

whether the Respondents were employed by the Department in the Public 

Health Sector in the applicable posts.

84. The Department’s argument in this appeal exposes the dangers (and 

unfairness) of permitting a party to raise new issues on appeal for the first time 

when, had these issues been properly pleaded or been placed in dispute before, 

further evidence could have been presented in respect thereof md the issue 

could have been fully and properly ventilated and considered.

85. Not to plead this as a special defence at the time and to now argue the fact that 

no evidence may have been led on this issue (when it was in any event
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common cause that the Respondents occupied the posts in question) is not only 

unfair to the Respondents, it is also impermissible. 14

86. The same considerations apply to raising a Constitutional issue for the first 

time on appeal. Apart from a general reliance, now, on Section 23 of the 

Constitution, no constitutional point was raised until now.

87. Respondents’ claim quite simply was in terms of a Collective Agreement, 

“SOC4” to the Statement of Claim filed in the Labour Court, 

which the evidence revealed was specifically negotiated for inter alia them, 

and which on its own wording, provides for such payments to be made to them 

by the Department.

15 an agreement

88. It can in any event not be disputed on the evidence which served first before

Cheadle AJ and then before the Commissioner that:

The purpose of pleadings is also to define the issues for the trial court (CCMA) and 

for any court of appeal. The duty of those courts (and the CCMA) is to adjudicate upon 

the disputes and those disputes alone. It is unfair to raise a matter in argument which 

the other party has not been alerted to on the pleadings and in respect of which the other 

party would otherwise have been able to produce the requisite evidence, had it been 

alerted to the point being a point in issue. See also Molusi and others v Voges NO and 

others 2016 (3) SA 370 (CC), Fischer and another v Ramahlele and others [2014] 3 

All SA 395 (SGA) para 13, Barkhuizen v Napier 2007 (7) BCLR 691 (CC) para 39 in 

addition to the cases referred to in footnote 11.

SOC4, vol 1 p 90 - 94.
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The Respondents all occupy or occupied at the relevant times the 

positions , and posts of Principal and Chief Specialists at these public 

hospitals.

88.1.

The agreement provides that persons in these posts get the allowance.88.2.

The allowance is the same scarce skills / retention allowances other88.3.

employees in the department at similar senior levels were getting.

The evidence revealed that the Agreement was negotiated by union 

representatives who were also representing the Respondents for and 

on behalf of the Respondents too.

88.4.

A circular from the National Department of Health confirmed that the 

allowance applied to persons in the posts the Respondents filled.

88.5.

Notwithstanding these undisputed facts, the Department has 

steadfastly refused to comply with its obligations under the 

agreement, hence the ongoing litigation.

88.6.

89. There can accordingly be no dispute that the Commissioner determined the

matter before him without committing any reviewable irregularity.

No Constitutional point was ever pleaded

90. The argument the Department now presents to this Honourable Court, for the 

first time as a matter of Constitutional import, suffers from the following
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fundamental flaws:

90.1. It was not the case the Respondents were called on to meet in the Labour 

Court before Cheadle AJ and hence, given the parties agreement that 

the evidence in those proceedings, would serve as the evidence in the 

CCMA, it is not the case they were called on to meet before the CCMA

either;

90.2. The present case was one about the interpretation and application of the 

Agreement as a collective agreement on its own terms ;

90.3. The case was not one where a collective agreement was made binding 

on non - parties to the agreement by way of promulgation ;

90.4. It was a case where the very parties to the Agreement (through their 

representatives) acquired rights under the Agreement and sought to 

enforce these directly against the employer party to that agreement;

90.5. The moment it was accepted that the Department was a co - employer 

of the Respondents, it followed that it was bound under the Agreement 

to comply with the obligations under the Agreement visra-vis all 

employees occupying the posts in question;

90.6. It was not a case about whether the Respondents fell outside the 

registered scope of the Bargaining Council in question by virtue of the
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constitution of the said Bargaining Council and some defmition of a 

public servant under the Public Service Act for purposes unrelated to 

the Scarce Skills Allowance - that was never pleaded;

90.7. In any event the Respondents were public servants for purposes of 

complying with the requirements of the Scarce Skills Allowance under

the Agreement;

90.8. The judgments of Cheadle AJ, the Commissioner and the LAC all make

this clear;

90.9. By virtue of the posts they occupied they were entitled to the allowances

under the Agreement;

90.10. By virtue of the fact that the Agreement was specifically negotiated for 

....... them they were entitled to the benefits under the Agreement;

90.11. By virtue of the National Department of Health confirming this fact, 

they were entitled to the benefits under the Agreement;

90.12. Sections 28, 35, 36, 37 and 43 of the LRA and section 23 of the

Constitution are all after thoughts and new arguments the Department 

seeks to raise in this appeal in circumstances where the case was not 

conducted on that basis at the outset and the Department never pleaded 

any of these points ;



31

Insofar as no evidence was adduced to prove they occupied posts on the 

“fixed establishment” of the Public Service in general (disregarding the 

special nature of the relationship between the Department and those 

employed in tertiary training hospitals for the moment), which is not 

conceded, the point here is furthermore that it was not for the

90.13.

Respondents to prove this - if the Department wished to raise that as a 

special defence it should have pleaded this and then proved it - i.e that 

the Respondents do not occupy such posts;

It did not do so and cannot now opportunistically seek to rely on an90.14.

allegation that the Respondents failed to do so.

91. The Commissioner who was entrusted with the task of determining the dispute 

before him (which had been referred by the parties as both a demarcation and 

an interpretation and application of collective agreement dispute) committed 

no reviewable irregularity, whether in the form of a reviewable error of law or

on any other basis :

in concluding (as did two Labour Court judges before him) that the 

Respondents were entitled to the benefits for which Agreement 1 of 

2004 (concluded inthe Bargaining Council as far back as 28 January

- 91.1.

2004) expressly provided.
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in reaching a conclusion which was in accordance with the evidence91.2.

that the Agreement had (in part) been expressly negotiated for the 

benefit of the Respondents, i.e so that employees in the position of 

the Respondents as the Heads of their various departments at the 

provincial training hospitals at which they worked could receive that

very benefit,

in making a finding which resulted in those rendering the same 

clinical health work at the same public hospitals for the benefit of 

the public - in public health institutions in the public health sector -

91.3.

getting the same benefits.

The case in the Labour Court

92. The parties defined the issues which served before Cheadle AJ at the time of

the Labour Court makings its initial / separate determination of the merits of 

the claim in the pleadings in the Labour Court. A summary of this is filed in 

the form of an addendum to these heads, should it be considered to be of value.

If not, the summary can be disregarded.

93. As can be gleaned from the summary no Constitutional defence was raised at

all by the Department and the validity of the Agreement itself was not

challenged.
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The Respondents’ case was that they were employed in the Health Sector by 

the provincial government and on this ground alone already entitled to the 

benefits of the collective agreement which on its own terms applied to such 

employees.

94.

In addition the Respondents had the further string to their bow - that the95.

agreement was, as a matter of fact and law negotiated for their very benefit 

too. The summary of the evidence of Mr Dlomo and Dr White in the Practice

Note sets out the evidence in support hereof.

It was not in issue that the parties to the Bargaining Council could in any event 

have negotiated an agreement for the benefit of non - parties or the members 

of unions such as S AMA, which union worked in association with DENOS A.

96.

DENOSA was one of the unions, who was a member of the Bargaining 

Council. It negotiated the agreement on behalf of not only its own members, 

but members of the unions with whom they had their working relationship (in 

terms of which their pooled membership numbers allowed them to meet the 

threshold for participation in the Bargaining Council) such as SAMA, which 

union in turn represented the Respondents.

As such the Respondents are parties to the collective agreement, simply 

ordinary contractual law principles, whether they fall under the Sectoral 

Bargaining Council or the Co-ordinating Public Service Bargaining Council

97, on
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or not.

98. The Commissioner could therefore have reached the same conclusion on this 

basis, with the result that whatever errors of law he may have committed on 

other issues, none of which is conceded, would in any event have been 

irrelevant / not material to the outcome of the matter. (The same argument 

applies to the demarcation point taken hereinabove).

The joint staffing arrangement is a point of no distinction

99. Those members of the joint staff who were employed on provincial 

government employment contracts also had contracts with the University of 

Cape Town and staff members at the University of Cape Tovra and academic 

privileges v^th the University of Cape Town, vol 2 p 140 : 1-6.

100. Hence, both the academic staff and the provincial government staff

members of the joint staffing arrangement. The one group consisted of 

members of the joint staff on provincial government conditions of service, the 

other members of the same joint staff on university conditions of service.

were

101. The point remains that both are co-employed by the university and provincial

government, vol 2 p 140 : 15-21.

102. The principal specialists, of which Dr James was but one, were members of 

the management cadre of the provincial government, who, in addition to their
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academic positions with the universities, were employed by the Department 

to do the clinical work that they do for the provincial government, with 

specific management roles that they fulfil and must fulfil with respect to the 

fixed establishment, including, but not limited to the appointment of others to 

that same fixed establishment and recommendations as to the creation of posts 

on the fixed establishment, vol 2 p 141 : 21-25. 16

As Head of the Department of Anaestheology Prof James was effectively the 

representative of the employer of those below him, all employed on provincial

103.

17conditions, vol 2 p 143 : 1-4. See also vol 2 p 143.

At vol 2 p 143 : 6-9 he confirmed that the department of anaesthesia is both a 

university department and a clinical department. Its predominant function is

104.

It was clarified at an early stage and this point has accordingly never been taken that 
the exclusion of members in the publie service employed at the level of SMS (senior 

management services) from the benefits of the scarce skills allowance in terms of the 

Agreement was not intended to exclude employees in the posts of Principal or Chief 

Specialists. “SOC5” at vol lip 1633 for example makes this clear^ and to that extent 
the Department has at least complied with the Agreement as clarified in “SOC5” in 

' respect of other Principal or Chief Specialists. : ^

Therefore, as Heads of the Department, the Respondents in effect are the employer of 

those in their departments - if they are entrusted with those and other responsibilities in 

the management of parts of the hospital, on what conceivable basis could they not be 

part and parcel of the public service / public health care sector as the Department now 

seeks to argue?

16
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clinical, the division in the joint agreement is 70% clinical and 30% academic.

His offices were located at Groote Schuur Hospital itself 18

105. At vol 2 p 150-151 reference was made to his appointment on 13 January 

1988, in terms of which he was appointed to the chair of anaesthetics and 

headship of the department of anaesthetics, which was subject to approval by 

the Cape Provincial Administration, which approval was granted in terms of

a letter at p 537 (vol 2 p 151 : 4-13).

106. In it, it was confirmed that he was appointed by the Provincial Secretary 

Hospital and Health Services branch of the Cape Provincial Administration,

in part, who has concurred with his appointment to the chair of anaesthesia on

19the joint medical staff

107. Further evidence in this regard is summarised in the Practice Note filed

herewith.

There can be no doubt that he was on the fixed establishment as was the case with all 
the other Respondents, of which Prof Janies and Prof Coetzee were going to give and 

did in fact give representative evidence, which was accepted to. apply to all the other 

Respondents.

If a representative of the provincial government as it then was appointed him to a post 
at a provincial hospital, on what conceivable basis can it now be argued that he was not 
employed in that sector (which is what the relevant prescripts required for him to benefit 
from the scarce skills allowance)?
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108. The outcome of the matter will not have the far ranging implications Appellant 

contends for nor any of the impact it suggests on other personnel employed 

joint staff members in public health training institutions elsewhere.

as

109. The Scarce Skills Allowance was replaced by an Occupational Specific 

Dispensation many years ago in terms of which the principal specialists (both 

on university and provincial government conditions of service) ended up in 

effect getting the same additional remuneration for their scarce skills.

110. The current dispute is accordingly restricted to the allowances, which the 

Department should have paid the Respondents many years ago already.

Definition of public servant

111. The Commissioner could have reached the same conclusion on the grounds 

touched on in vol 15 p 2013 paragraphs 20 - 21 of the award or those referred

to by Cheadle AJ in his judgment.

112. Although the LAC held that he had no jurisdiction over the matter, hence the 

need to have it decided afi-esh by a tribunal which had the necessary

jurisdiction, Cheadle AJ dealt in his judgment with many of Jhe arguments 

Appellant raised at the time and once again raises in this application, in 

particular whether the Respondents are “public servants”.

113. His judgment cannot be ignored at the very least it points to the
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reasonableness of the award of the Commissioner, given that the same 

conclusion was reached by the Commissioner as by the Acting Judge through 

an independent process of reasoning, as was the case in the LAC.

In any event, the “public servant” argument is largely irrelevant, given the 

wording of the Agreement, the fact that the Appellant’s case has never been 

that the Agreement was ultra vires any act or constitution of the Bargaining 

Council and the fact that the Registered scope of the Bargaining Council 

included employees of the Department employed in the Public Health Sector. 

The Respondents satisfied this requirement.

114.

Impact of award on other benefits available to public servants” argument

There was also no issue (before the Labour Appeal Court, the Labour Court 

or the Commissioner) of the Respondents seeking to lay claim to any other

115.

benefits other than the scarce skills allowances due to them.

The judgment of the LAC does not impact on any other of the other terms and116.

conditions of the Respondents’ employment, whether with the universities or

with the Department.

The red herring of what could happen if they were to claim other benefits117.

which are available to public servants generally simply did not and still does

not present itself The Respondents, nor anyone else, are not claiming any 

benefits other than those provided for in the Agreement.
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118. The finding of the Commissioner and the Labour Appeal Court was quite 

simply that the Scarce Skills Allowance must be paid to the Respondents 

together with the arrear interest due thereon.

119. Refusing leave to appeal is not going to create any further rights for the 

Respondents or make them Public Servants for any other purpose.

120. The dispute was limited to their entitlement to the benefits provided for in the 

Scarce Skills Agreement, and only to those. Dismissing the appeal will have

no other ramifications.

121. The Commissioner (and Cheadle AJ before him) applied his mind to the public 

servant argument and gave a motivated decision with reasons - hence

Appellant’s attempt to now try and argue the incorrectness in law of his

decision.

122. The provision (amongst a myriad of provisions in respect of the public service 

generally, let alone those dealing with the health sector in particular) which 

Appellant claims was not properly considered by the Commissioner (Part B 

of section 8(1) of the Public Service Act) was nevertheless expressly referred 

to by the Commissioner in his award in the context of deciding whether the 

Respondents met the express requirements of the Agreement itself 20

Award annexure “FR2 ” vol 10 p 1542 para 62.
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123. The Commissioner’s argument in this regard cannot be faulted, on any test, 

and there is no prospect of another Court concluding differently.

21

The sum due owing and payable

124. The sum of R14 197 524, 32 mentioned by the Department in its heads of 

if that is the sum the parties agreed to some time ago as being 

the quantum of the capital part of the claim, would only be the total capital 

sum due to the Respondents under the Agreement as at the time that these 

sums should have been paid.

22argument,

125. Respondents do not accept that that sum is subject to the in duplum rule (an 

issue which was never directly raised or pleaded in any of the proceedings 

preceding the review application to the Labour Court, and an issue which was

The section reads as follows - 8 Composition of public service (1) The public service 

shall consist of persons who are employed- (a) in posts on the establishment of 

departments; and (b) additional to the establishment of departments. (2) Subject to the 

prescribed conditions, any person referred to in subsection (1) may be employed 

permanently or temporarily and in a full-time or part-time capacity. 

disputed that the Heads of Department occupy posts within the hospital, those of 

Principal Specialists or Chief Specialists. How else can they head the various clinical 

departments and render the clinical services required of the occupants of these posts and 

have more Jimior employees (employed on Provincial Government conditions of 

service) report to them?

Para 1 thereof.

It cannot be



41

not considered or decided by the LAC either).

126. Respondents contend (and the CCMA did not determine to the contrary) that 

by virtue of the Department’s intransigence over some decade and a half to 

acknowledge its liability under the Agreement and pay the allowances in 

question, instead resorting to appeal upon review upon appeal until now, the 

sum due, owing and payable to the Respondents bears interest at the prescribed 

rate, which interest continues to run until such time as the Department honours 

its obligations under the Agreement.

127. That would be the only basis on which the Respondents can be properly 

compensated for the fact that they did not receive the allowances at the time

that they should have been paid.

Conclusion

128. The Respondents accordingly pray for an order dismissing the appeal with 

costs and for an order confirming the determination of the Commissioner as

to Respondents’ entitlement to the Scarce Skills Allowance, as to the payment 

of the capital sums due to them and as to the interest which was awarded

thereon.

R G L STELZNER SC

12 OCTOBER 2019
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S0C13II II

Applicant Appointment date Level of appointment
1 Prof A R Coetzee 01 February 1984 Professor/Chief Specialist

Prof B H Ascott-Evans2 01 November 2001 Associate Profe^sbr/Principal Specialist
Associate Professor/Principal SpecialistProf C T Boltiger3 01 October 2001

Prof PA Brink 01 July 19974 Professor/Chlef Specialist
Dr S E Carstens5 01 May 2002 Senior Leoturer/Prlncipal Specialist

Associate Professor/Principal ^eciaiistProf J F Coetzee6 01 June 1997
Prof P J t de VHiiers7 01 January 1991 Associate Professor/Prlr^cipal Specialist

8 Prof AEHmann 01 August 2001 Associate Professor/Princlpai Specialist
Prof DR Hall 01 July 20049 Associate Professor/Principal Specialist

Associate Professor/Principal Specialist
Senior Lecturer/Prindpal Specialist

10 Prof H B Harzenberg 01 October 1996
11 Prof C F Heyns 01 October 1991
12 Prof F S Hough 01 January 1987 Associate Professor/Principal Spectailst
13 Prof E M (rusen 01 January 1900 Associate Professor/Principal Specialist

Prof G F Kirsten14 01 December 2001 Associate Professor/Principai Specialist
Associate Professor/Principal SpecialistProf TF Kruger16 01 April 1987

Prof D Labadarios16 01 March 1991 Associate Professor/Principal Specialist
Prof J W Loock17 01 March 2001 Associate Professor/Chref Specialist
Prof D Meyer18 01 October 1994 Associate Professor/Principal Specialist
Prof J A Moolman19 01 August 1997 Associate Professor/Principal Specialist

20 Profs W Moore 01 July 1991 Associate Professor/Principal Specialist I

21 Prof G J Rossouw 01 October 1993 Associate Professor/Principal Specialist
Prof D J Stein22 01 April 2005 Professor/Chief Speciailst
Prof D W Steyn23 01 March 2001 Associate Professor/Principal Specialist

Senior lecturer/Prindpai Specialist24 Prof G B Theron 01 August 1992
25 Prof PI van der Merwe Q1 April 1987 Professor/Chlef Specialist
26 ProfGJVlok 01 December 1984 Professor/Ohief Specialist

ProfG WaizI27 01 January 2002 Associate Professor/Principai Specialist
Assodate Professor/Principal Specialist
Professor/Chlef Specialist

28 Prof Bt Warren 01 January 1995
29 Prof R P Abratt 01 March 2006

Prof E Bateman Professor/Chlef Specialist30 01 April 1996
31 Prof DW Beatty 01 January 1991 Professor/Chief Specialist

Prof S R Benatar32 01 January 1984 Professor/Chief Specialist
Prof S J Beningfieid33 Professor/Chief Specialist01 January 1993

34 Prof P C Bomman 01 August 1989 Professor/Chief Specialist
Prof A T Bosenberg35 01 October 2001 Professor/Chief Specialist
Prof P J Commerford36 01 April 1987 Professor/Chief Specialist
Prof D M Dent37 01 February 1998 Professor/Chief Specialist
Prof J J Fagan38 01 January 2002 Professor/Chief Specialist

39: Prof M FM James 01 July 1988 Professor/Chief Specialist
Prof D Kahn40 01 January 2001 Professor/Chief Specialist
Prof G Maartens41 01 April 2004 Professor/Chief Specialist
Prof B M Mayosi42 Professor/Chief Specialist01 January 2006
Prof A D N Murray43 01 January 1985 Professor/Chief Speciailst

44 Prof J C Peter 01 February 1994 . Professor/Chief Specialist
Prof H Rode45 01 January 1997 Professor/Chlef Specialist

46 Prof G H Swingler 01 October 2004 Professor/Chief Specialist
47 Prof ZM van der Spuy 01 January 1997 Professor/Chlef Specialist

Prof J Walters Professor/Chief Specialist48 01 March 1995
49 ProfPZIlla 01 January 2000 Professor/Chief Specialist

Senior Lecturer/Principal Specialist50 Dr A vd Merwe 16 March 2007
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