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HEADS OF ARGUMENT 

 

 

A. THE ISSUES IN DISPUTE 

 

1. First to Fiftieth Respondents claim payment of R14 197 524.32 together 

with interest thereon (Record: Vol 10, pp 1547 – 1548, paras 76 – 77), 

being an allowance allegedly payable to them by Appellant in terms of 

the Scarce Skills Agreement, a collective agreement concluded in the 

Public Health & Welfare Sector Bargaining Council (“the PHWSBC”).  

Appellant contends that the aforesaid Respondents do not fall within the 

scope of the PHWSBC, that they are not in the “Public Service” as 

defined in Section 213 of the Labour Relations Act read with Section 8 

of the Public Service Act, and that they are not entitled to the benefits of 

a collective agreement promulgated in the PHWSBC.  Appellant seeks 

leave to appeal against the order directing it to pay the Scarce Skills 

Allowance to the First to Fiftieth Respondents on the grounds that such 

order disregards the provisions of Sections 28, 35, 36, 37 and 43 of the 

LRA, and a number of other important legislative enactments.  The said 
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order is unfair to Appellant in that it imposes a liability on Appellant 

where in law no such liability exists.   

 

2. We address, firstly, whether the matter raises a “constitutional matter” 

(Section 167(3)(b)(i) of the Constitution). The Labour Relations Act, 

No 66 of 1995 (“the LRA”) gives practical effect to, and regulates the 

fundamental rights conferred by Section 23 of the Constitution, and in 

so doing provides a framework within which employees, employers and 

their respective representatives can inter alia collectively bargain to 

determine terms and conditions of employment and other matters of 

mutual interest. (Section 1(a) and (c)(i) of the LRA). 

 

3. Section 167(7) of the Constitution provides that a “constitutional matter 

includes any issue involving the interpretation, protection or 

enforcement of the Constitution”.  In National Education Health and 

Allied Workers Union v University of Cape Town and others 2003 

(3) SA 1 (CC) at [14] – [15], this Honourable Court held that matters 

concerning the proper interpretation and application of legislation 

enacted to give effect to the Bill of Rights do raise constitutional issues. 

The interpretation of legislation (such as the LRA) giving effect to 

provisions in the Constitution is a constitutional issue.  (Mphela & 
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Others v Haakdoornbult Boerdery CC & Others 2008 (4) SA 488 

(CC) at [24].  See also Department of Land Affairs & Others v 

Goedgelegen Tropical Fruits (Pty) Ltd 2007 (6) SA 199 (CC) at [31];  

Alexcor Ltd & Another v The Richtersveld Community & Others 

2004 (5) SA 460 (CC) at [23];  Equity Aviation Services (Pty) Ltd v 

Commission for Conciliation, Mediation and Arbitration & Others 

2009 (1) SA 390 (CC) at [30];  and SATAWU & Others v Moloto & 

Another NNO 2012 (6) SA 249 (CC) at [10]).  

 

4. The Appellant contends that the award against it in the CCMA, upheld 

by the Labour and Labour Appeal Courts, is based on a material error of 

law, which incorrectly interprets Sections 28, 35, 36, 37 and 43 of the 

LRA, read with the definition of the term “public service” in Section 

213 of the LRA, and the applicable provisions of the Public Service 

Act.  Appellant contends that the award fails to take into account that 

the Respondents: (a) are not public servants; (b) fall outside the scope 

of the Public Health and Welfare Sectoral Bargaining Council 

(“PHWSBC”); and (c) such award purports to impose an obligation on 

Appellant which, in law, does not exist.   
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5. The further question is whether it is in the interests of justice for leave 

to be granted.  (AAA Investments (Pty) Ltd v Micro Finance 

Regulatory Council & Another 2007 (1) SA 343 (CC) at [26] and the 

cases cited in footnote 76 of this judgment).  The Appellant asserts that, 

for the reasons set out in paragraphs 6 to 53 and 62 to 64, the disputes 

raise arguable points of law of general public importance, and that it 

would it be in the interests of justice for this Honourable Court to hear 

this appeal, because the Appellant has reasonable prospects of success.  

(Paulsen & Another v Slipknot Investments 777 (Pty) Ltd 2015 (3) 

SA 479 (CC) at [25] – [31]).  

 

B. THE APPLICABLE LEGISLATION 

 

6. Section 28(1) of the LRA reads as follows:  “The powers and functions 

of a bargaining council in relation to its registered scope include the 

following …”.  (The various powers and functions of a bargaining 

council are then set out, which include the power to conclude and 

enforce collective agreements).  Section 28 unequivocally stipulates that 

a bargaining council may only exercise the powers and functions 

entrusted by Section 28 in relation to its registered scope.  A person or a 

body which derives its authority from legislation cannot act validly if it 
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is not granted that authority by a statute, either expressly or implicitly 

(Association & Another v Public Service Co-Ordinating Bargaining 

Council (2001) 22 ILJ 1878 (LC)).  The LRA nowhere empowers a 

bargaining council to perform the powers and functions set out in 

Section 28 in respect of persons and matters outside its registered scope.  

Furthermore, parties cannot confer on a bargaining council (being a 

statutory body) powers which it does not have in terms of the statute 

and constitution by which it was created. (IMATU obo Mortimer v 

Stellenbosch Municipality (2009) 30 ILJ 445 (CCMA)).  

 

7. The PHWSBC is a sectoral bargaining council established by the Public 

Service Co-Ordinating Bargaining Council in terms of Section 37 of the 

LRA.  Section 35 of the LRA provides that, in the Public Service, there 

will be a bargaining council for the Public Service as a whole, to be 

known as the Public Service Co-Ordinating Bargaining Council (“the 

PSCBC”) and bargaining councils for “any sector within the Public 

Service”.  The sectors are designated by the PSCBC in terms of Section 

37(1).  What is clear from a perusal of Sections 35 to 37 of the LRA is 

that neither the PSCBC nor any of the Public Service sectoral 
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bargaining councils exercise any powers or functions outside the Public 

Service.   

 

8. The registered scope of the Public Health and Welfare Sector 

Bargaining Council is “the state, as employer and its employees who 

fall within the registered scope of the PSCBC”.  The registered scope of 

the PSCBC reads as follows: 

 

“In terms of Section 36 of the Act, read with Section 213, the 

registered scope of the Council is the Public Service in respect of 

those matters that –  

 

(a) are regulated by uniform rules, norms and standards that 

apply across the Public Service;  

 

(b) applied to terms and conditions of service that apply to 2 

or more sectors or; 

 

(c) are assigned to the State as employer in respect of the 

Public Service that are not assigned to the state as 

employer in any other sector” 

 

[Emphasis supplied] 

 

9. The registered scope of the PSCBC and PHWSBC is confined to the 

Public Service.  Neither of these Bargaining Councils can promulgate 

collective agreements which apply to persons who are not in the Public 

Service.  Any such purported collective agreement would fall foul of 
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Section 28(1) of the LRA – a bargaining council can only exercise its 

powers and functions in relation to its registered scope.  Employees 

therefore fall within the registered scope of the PSCBC and the 

PHWSBC only if they are in the Public Service.  

 

10. It follows that First to Fiftieth Respondents are only entitled to the 

benefits of a collective agreement promulgated in one of the Public 

Service Bargaining Councils if they fall within the Public Service.   

 

11. The phrase “Public Service” is defined in Section 213 of the LRA, as 

meaning “the national departments, provincial administrations, 

provincial departments and government components contemplated in 

Section 7 (2) of the Public Service Act, 94 (promulgated by 

proclamation 103 of 1994)”  (The definition then lists certain 

exceptions, which are not relevant for present purposes). 

 

12. Section 7(1) of the Public Service Act (Record: Vol 9, p 1437) 

stipulates that the Public Service shall be structured and organised as 

provided for in the Public Service Act.  (In what follows below, 

references to the Public Service Act are to the Act as it existed in 2004, 

when the Scarce Skills Allowance was promulgated) (Record: Vol 9, 
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pp 1434 – 1443).  Section 7(2) of the Public Service Act provides that 

“[f]or the purpose of the administration of the Public Service there shall 

be national departments and provincial administrations mentioned in 

the first column of schedule 1, provincial departments mentioned in the 

first column of schedule 2 and the organisational components 

mentioned in the first column of schedule 3”.  The Universities of Cape 

Town and Stellenbosch are not listed in any of these schedules. 

 

13. Section 8(1) of the Public Service Act (Record: Vol 9, p 1437) states 

that the Public Service consists of persons who:  

 

13.1 “[H]old posts on the fixed establishment”.  The fixed 

establishment is defined in Section 1 as meaning “the posts which 

have been created for the normal and regular requirement of a 

department”;  

 

13.2 Certain persons who held posts on the fixed establishment, but 

have ceased to do so;  

 

13.3 Persons who are appointed permanently additional to the fixed 

establishment;  
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13.4 Persons who are employed temporarily or under a special 

contract in a department additional to the fixed establishment, or 

in vacant posts on the fixed establishment.  

 

14. The terms “posts on the fixed establishment”, as used in Section 8(1), 

obviously means posts created in terms of the provisions of the Public 

Service Act and Public Service Regulations.  The appointment of 

persons to posts in the Public Service is made by the relevant Executing 

Authority being, in respect of a provincial department, the MEC of the 

Executive Council responsible for such portfolio. (Section 9(1) read 

with Section 8(1)(a)-(c) of the Public Service Act (Record: Vol 9, p 

1437).  The Public Service Regulations deal in detail with the manner in 

which posts are created in the Public Service.  Regulation F, in Part III 

of Chapter 1 of the Regulations, deals with the creation and filling of 

posts. It stipulates that before creating a post for any newly defined job 

or filling any vacancy, an executing authority must confirm that he (a) 

requires the post to meet the department’s objectives, (b) in the case of a 

newly defined job, evaluate the job in terms of the job evaluation 

system or (c) in the case of a vacant post, evaluate the job unless it has 

been evaluated previously and (d) ensure that sufficient budgeted funds 

, including funds for the remaining period of the medium-term 
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expenditure framework , are available for filling the post.  Any 

purported appointment of a post in the Public Service which does not 

comply with the Regulations relating to such appointment is invalid 

(Khanyile v Minister of Education & Culture, KZN and Another 

(2004) 4 All SA 442 (N) at 446 – 449;  UWC & Others v MEC for 

Health & Social Services and Others (1998) 19 ILJ 1083 (C) at 

1096A – D).   

 

15. The Public Service Regulations also require that all contracts of 

employment in the Public Service must be in writing, and must be 

concluded with the Executive Authority responsible for appointing the 

public servant in question.  (See Public Service regulations 2001, 

Chapter 1, Part VII, Regulation B(1)(g)). 

 

16. Once a person is employed in the Public Service, their employment 

relationship will have certain features and consequences.  These 

include:  

 

16.1 They will have a written contract concluded with the Public 

Service Executing Authority who appointed them to the 

particular post; 



12 

 

 

16.2 Prior to 1997, disciplinary action against the employee took place 

in the manner set out in Sections 21 to 24 of the Public Service 

Act.  (After 1997 disciplinary action was regulated by the Public 

Service Co-Ordinating Bargaining Council (PSCBC).  Resolution 

2 of 1999 which took effect from 20 October 1998.  PSCBC 

Resolution 2 of 1999 was amended by Resolution 1 of 2003, 

which contains the Disciplinary Code and Procedures for the 

Public Service; 

 

16.3 The retirement of such employee is governed by Section 16 of the 

Public Service Act; 

 

16.4 Such employee becomes a member of the Government 

Employees Pension Fund, as envisaged by the Government 

Employees’ Pension Law of 1996; 

 

16.5 Such employees have the choice of belonging to the Government 

Employees’ Medical Scheme, and cannot be compelled to belong 

to some other medical scheme;  

 

16.6 The remuneration of such employee is paid by the State as 

employer (nothing in the Public Service Act or any other relevant 

legislation authorises the remuneration of public servants to be 

paid by a party other than the State).  Such employee is registered 

on PERSAL, the State’s payroll system.  
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17. On 28 January 2004 the Scarce Skills Agreement was concluded in the 

PHWSBC.  The Scarce Skills Agreement provided for a scarce skills 

allowance, calculated as a percentage of salary, to be paid to employees 

falling within the scope of the Scarce Skills Agreement (Record: Vol 1, 

pp 90 – 94).  The employees to whom such skills allowances would be 

paid were those defined in clause 2 of the Scarce Skills Agreement, 

which provided that “[t]his Agreement applies to the Employer and 

Employees:  2.1 In the Public Health Sector as managed by the 

Health Employer, but excluding those health professionals in other 

sectors and 2.2 Falls within the registered scope of the PH&WSBC.” 

 

18. Prior to the promulgation of the Scarce Skills Allowance, neither the 

First to Fiftieth Respondents had not at any stage ever contended that 

any of the other collective agreements concluded in the PHWSBC or 

any of the other Public Service Bargaining Councils, applied to them.  

They now aver, however, that they are entitled to the skills allowance 

provided for in clause 2 of the Scarce Skills Agreement.  The Appellant 

disputes this, and avers that the Scarce Skills Agreement only applies to 

employers and employees falling within the registered scope of the 
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relevant bargaining council.  The First to Fiftieth Respondents are not 

employees falling within the registered scope of the PH&WSBC.   

 

19. Whether First to Fiftieth Respondents are entitled to any benefit in 

terms of the Scarce Skills Allowance therefore depends on the pivotal 

question of whether they are in the public service.  That, in turn, 

requires an analysis of the joint staff situation existing at Groote Schuur 

and Tygerberg Hospitals, and of the terms on which First to Fiftieth 

Respondents were employed.   

 

C. THE TEACHING HOSPITAL ARRANGEMENTS APPLICABLE 

TO GROOTE SCHUUR AND TYGERBERG HOSPITALS 

 

20. The Groote Schuur Provincial Hospital (“Groote Schuur”) serves as the 

University of Cape Town (“UCT”) teaching hospital for the training of 

students at the UCT Faculty of Medicine.  Tygerberg Hospital serves as 

the Stellenbosch University teaching hospital, training students at the 

Stellenbosch Faculty of Medicine.  As part of their training, such 

medical students at these facilities participate in the treatment of 

patients, in ward rounds and in discussions between the medical 

personnel regarding patient treatment.  By so doing, such students 
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acquire the necessary skills and knowledge to obtain their university 

qualifications, and become skilled medical practitioners.   The entire 

dispensation results in better qualified students graduating from the 

universities, thereby improving the quality of healthcare in South 

Africa.  The hospitals obviously also benefit by having academic staff 

of the universities participate in the treatment of patients.   
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21. In 1967, an agreement was concluded between the University of Cape 

Town and the erstwhile Provincial Administration of the Cape of Good 

Hope (“the Provincial Administration”), the predecessor in title to the 

Appellant herein (Record: Vol 10, pp 1555 - 1593).  A similar 

agreement, in Afrikaans, was concluded between the Stellenbosch 

University and the Provincial Administration.  The two agreements are 

hereinafter referred to as, respectively, the “UCT Agreement” and the 

“Stellenbosch Agreement”, and are collectively referred to as “the 

Teaching Hospital Agreements”.  The Stellenbosch Agreement is in 

Afrikaans but, for purposes of the issues relevant to this matter, there is 

no material distinction between the provisions of the Stellenbosch 

Agreement and the UCT Agreement.   

 

22. Both Agreements provide that the relevant universities (UCT under the 

UCT Agreement, and Stellenbosch University under the Stellenbosch 

Agreement) and the Provincial Administration would contribute their 

resources to the setting up and running of teaching, lecturing and patient 

care facilities at the teaching hospitals.  Both hospitals are situated on 

State land.  The Teaching Hospital Agreements provide that the 

Universities contribute to the capital costs of erecting and maintaining 
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the lecture rooms, libraries, students’ common areas, hostels and other 

buildings reserved for purposes of the University, on such State land 

(UCT Agreement: clause 63; Record: Vol 10, p 1583).  The 

Universities are also responsible for the cost of maintaining these 

buildings and of bearing the cost of equipment and consumables 

required for research purposes (UCT Agreement: clause 73; Record: 

Vol 10, p 1587).  The Provincial Administration, in turn, is responsible 

for the capital and maintenance costs of hospital wards, operating 

theatres, treatment facilities and other facilities and amenities used in 

the treatment of the patients (UCT Agreement: clause 68; Record: 

Vol 10, p 1585).  

 

23. Importantly, both the Universities and the Provincial Administration 

make available the staff who run the teaching hospitals.  Clause 2 of the 

UCT Agreement (Record: Vol 10, p 1558) defines the term “Joint 

Staff” as meaning the medical and other professional staff jointly 

responsible to the University and the Provincial Administration in terms 

of the UCT Agreement.  Clause 8 (Record: Vol 10, p 1561) stipulates 

that the Joint Staff shall:  

 



18 

 

23.1 With the assistance of interns employed by the Provincial 

Administration, provide and administer services in all branches of 

medicine to patients at the teaching hospitals;  

 

23.2 Provide formal and clinical teaching to students of the University;  

 

23.3 Provide pathological and other specialised services for the 

teaching of students at the University;  

 

23.4 Undertake such research in the practice of medicine as can be 

combined with other services;  

 

23.5 Serve in a consultative capacity, whenever required, to the 

University in respect of matters relating to the Medical School of 

the University and to the Administration in respect of any matters 

relating to the Provincial Hospitals.   

 

24. Clause 9(a)(i) (Record: Vol 10, p 1562) provides that, unless otherwise 

agreed to by the University and the administration, the persons on the 

Joint Staff who hold the post of the Dean and Deputy Dean of the 

Faculty of Medicine and all posts of Professor in the Faculty of 

Medicine are appointed under conditions of service of the University.  

Clauses 9(a)(ii), (iii) and (iv) record that other members of the joint staff 

are appointed under the conditions of service of the Provincial 
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Administration.  The Joint Staff thus consists of those appointed by the 

University on the University’s terms and conditions (hereinafter 

referred to as “University employees”) and those appointed by the 

Provincial Administration, on the Provincial Administration terms and 

conditions (“the Provincial employees”).  First to Fiftieth Respondents, 

who were all professors at the respective faculties of medicine, were 

appointed under the conditions of service of the Universities.  

 

25. Clause 11 of the UCT Agreement (Record: Vol 10, p 1563) provides as 

follows:  

 

“The authority under whose conditions of service a member of 

Joint Staff is appointed shall be responsible for the payment of 

his salary.” 

 

26. Clauses 31 and 32 of the UCT Agreement (Record: Vol 10, p 1573) 

stipulate that the authority on whose conditions of service a particular 

Joint Staff member is appointed, advertises, recruits and interviews that 

Joint Staff member although their appointment requires the approval of 

the other authority (i.e. when someone is appointed by UCT, that 

appointment must be approved also by the Provincial Administration, 

and vice versa).   



20 

 

 

27. Clause 60 of the UCT Agreement (Record: Vol 10, p 1582) provides 

that the retirement age of the UCT employees is determined by the 

conditions of service of UCT, and the retirement age of the Provincial 

employees by the Provincial terms and conditions.  Clause 55 (Record: 

Vol 10, p 1580) states that members of the Joint Staff are subject to the 

disciplinary code of the authority under whose conditions of service 

they were appointed.  Clause 56 (Record: Vol 10, p 1580) stipulates 

that members of the Joint Staff are responsible to the Medical 

Superintendent and Provincial Administration for “performance of 

duties relating to the administration and clinical work of the teaching 

hospitals” and are responsible to the professors and lecturers in charge 

at the University Faculty of Medicine and the Senate of the University 

“for duties relating to the methods and direction of teaching of 

students”.   

 

28. The University also contributes to the salary costs of provincially 

appointed members of the Joint Staff, essentially on a time basis.  The 

University contributes towards the cost of technologists appointed by 

the Province involved in the teaching of medical students, according to 
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a formula laid down in clause 70 the UCT Agreement. The Province 

contributes 49% of the salaries, allowances and R&R contributions of 

the University teaching staff (Record: Vol 10, p 1586).   

 

29. The First to Fiftieth Respondents currently hold (or, in the case of those 

Respondents who have retired, previously held) posts as Professors in 

the Faculties of Medicine of either the University of Cape Town or 

Stellenbosch University.  Each of the Professors concluded a contract of 

employment with the University employing them, which contracts 

expressly incorporated the provisions of the UCT Agreement or 

Stellenbosch Agreement (as the case may be).   

 

30. In short, Provincial employees on the joint staff are appointed and serve 

on Provincial Government terms and conditions, and University 

employees appointed and serve on the University’s terms and 

conditions.  

 

31. None of the features of the employment relationship highlighted in 

paragraphs 15 and 16 above applied to First to Fiftieth Respondents, 

while employed on the University’s terms and conditions at Groote 
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Schuur and Tygerberg Hospitals respectively.  None of them were 

appointed in terms of a written contract concluded with the Public 

Service Executing Authority.  In disciplinary matters, they were subject 

to the disciplinary procedures of their Universities.  Their retirement 

was governed by the terms of the University retirement schemes, and 

not by Section 16 of the Public Service Act.  They were not members of 

the Government Employees’ Pension Fund, or the Government 

Employees’ Medical Scheme, and it was common cause that their 

monthly salaries were paid by their Universities.  

 

32. The facts analysed above are corroborated by the evidence of two of the 

University professors (the First and Thirty Ninth Respondents herein) 

who both testified in the Labour Court proceedings under case number 

751/2008.   Professor James, the Thirty Ninth Respondent, confirmed 

that he was employed by UCT on the terms and conditions of UCT.  

Professor James confirmed that UCT paid his salary (Record: Vol 2, p 

218, lines 21 – 24).  The letter of appointment under which Professor 

James was employed was issued by UCT (Record: Vol 6, p 765), and 

inter alia indicated that Professor James was required to become a 

member of the Associated Institutions Pension Fund (and is therefore 
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not a member of the Government Employees’ Pension Fund).  Professor 

James confirmed that he did not have a PERSAL number (Record: Vol 

2, p 153, line 17), and was thus not on the payroll system utilised by the 

State to pay salaries to public servants.   

 

33. The letter of appointment of Professor Coetzee, the First Respondent, 

makes it equally clear that he is appointed by the Stellenbosch 

University (Record: Vol 13, p 1824).  The opening paragraph of the 

letter records: “Graag deel ek u mee dat die Universiteit besluit het om 

u met ingang 1 Januarie 1984 in bogenoemde hoedanigheid aan te stel 

teen ŉ salaris van R33660 per jaar plus ŉ pensioenbydraende toelaag 

van R4041 per jaar”.  The schedule containing his conditions of 

employment records that “’n Dosent word ooreenkomstig Artikel 9 van 

die Ooreenkoms tussen die Universiteit en die Provinsiale 

Administrasie aangestel op die diensvoorwaardes van die Universiteit”. 

(Record: Vol 6, p 763). 

 

34. All of these factors indicate that the First to Fiftieth Respondents were 

not in the public service.  
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25 

 

D. THE LITIGATION WHICH LED TO THE LABOUR APPEAL 

COURT JUDGMENT 

 

35. For purposes of this appeal, a detailed recital of the lengthy course of 

the litigation which has to thus far ensued between the parties is 

unnecessary.  For the sake of brevity, a chronology setting out the steps 

taken in pursuing the claim is annexed to these heads.  An initial dispute 

in which some of the Respondents claimed an alleged entitlement to the 

Scarce Skills Allowance was dismissed by PHWSBC, which held that it 

did not have jurisdiction because the claimants were employed by the 

University and not by the Department of Health.  The First to Fiftieth 

Respondents’ then brought a claim for payment of the Scarce Skills 

Allowances in the Labour Court under case number C751/2008.  The 

Labour Court upheld their claim.  On appeal, the Labour Appeal Court 

found that the Labour Court had no jurisdiction in respect of the claim. 

The Labour Appeal Court refrained from making any findings as to 

whether the Scarce Skills Agreement applied to the First to Fiftieth 

Respondents, pointing out that this issue had to be decided by the forum 

which had the requisite jurisdiction.  
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36. Two disputes – an interpretation of a collective agreement under 

Section 23 of the LRA, and a demarcation dispute under Section 62 

thereof – were thereafter consolidated and referred to arbitration in the 

CCMA.  The Fifty Third Respondent, a CCMA Commissioner (“the 

Commissioner”) acted as arbitrator.  No evidence was led at the CCMA 

hearing but, by agreement, a number of documents including the 

transcript of the evidence led in Labour Court case number C751/2008, 

the UCT Agreement, the Scarce Skills Agreement and the Constitutions 

of the two bargaining councils, were placed before the Commissioner.   

 

37. In the Commissioner’s award (Record: Vol 10, pp 1544 - 1548) he 

found that First to Fiftieth Respondents were entitled to payment under 

the Scarce Skills Agreement, and directed that they be paid an amount 

totalling R14 197 524.32 (Record: Vol 10, p 1547, para 76).  The 

Commissioner rejected Appellant’s argument that First to Fiftieth 

Respondents were not in the Public Service, and did not fall within the 

scope of the PHWSBC.  The Commissioner found that “it appears to 

me that the Appellants are in fact part of the Public Service.  It was 

common cause that they are employed in provincial hospitals, and at 

least part of their duties (the clinical duties at least) are performed for 
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and on behalf of the Department of Health.  They occupy posts which 

are firmly established and have been for many years; but even if these 

posts are regarded as additional to the establishment, they are covered 

by part (b) of section 8(1) of the PSA.  Their titles of chief Specialist 

and Principal Specialist are ones which apply equally to the Provincial 

appointees.  Even if they are regarded as part-time employees of the 

Province, they are covered by section 8(2) of the PSA”.  

 

38. The finding that the First to Fiftieth Respondents are in fact part of the 

Public Service “because they are employed in provincial hospitals and 

at least part of their duties (the clinical duties at least) are performed 

for and on behalf of the Department of Health” ignores all of the 

legislative provisions set out in paragraphs 6 to 15 above, and the 

common cause facts highlighted in paragraphs 20 to 30 above (Record: 

Vol 10, p 1542, para 62).  Nothing in the Public Service Act or 

Regulations stipulates that the geographic location at which a person 

performs their duties determines whether they are in the Public Service 

or not, and the fact that the First to Fiftieth Respondents performed 

some of their duties in provincial hospitals on behalf of the Department 

of Health, does not mean that they are employed in the Public Service.  



28 

 

 

39. The finding, in paragraph 62 of the Award (Record: Vol 10, p 1542), 

that First to Fiftieth Respondents occupy posts which “are firmly 

established and have been for many years” and that these posts are 

governed by Part B of Section 1 of the PSA is also legally flawed and 

factually incorrect.  Only the Provincial employees serving on the Joint 

Staff at the teaching hospitals hold posts on the fixed establishment.  

The fixed establishment has a specific meaning, defined in Section 1 of 

the PSA.  As already pointed, the First to Fiftieth Respondents are 

appointed by the Universities, and are not appointed to, nor do they 

occupy, posts on the fixed establishment.  The First to Fiftieth 

Respondents had adduced no evidence showing that they hold posts, or 

have ever held posts, on the fixed establishment, or that they were 

employed, either temporarily or under a special contract, in a 

department additional to the fixed establishment.   

 

40. In three decisions of the Labour Appeal Court, namely DENOSA & 

Another v Western Cape Department of Health & Others (2016) 37 

ILJ 1819 (LAC) at paras [15] – [22]; MacDonald’s Transport 

Upington (Pty) Ltd v Association of Mineworkers and Construction 
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Union & Others (2016) 37 ILJ 2593 (LAC) and NUMSA v Assign 

Services (2017) 38 ILJ 1978 (LAC) at [32], the LAC held that a 

CCMA or bargaining council which wrongly interprets a legal 

instrument commits a reviewable irregularity as envisaged by Section 

145 of the LRA.  The Commissioner, in his award, wrongly interpreted 

Section 28 read with Sections 35 and 37 of the LRA, the Constitution of 

the Bargaining Council setting out its registered scope, and the 

provisions of the Public Service Act and Public Service Regulations 

dealt with in paragraphs 6 to 34 above.  Furthermore, the award of the 

Commissioner was one which no reasonable Commissioner would have 

made, on the available material.  The award is unreasonable because it 

makes findings unsupported by the evidence; it fails to properly 

consider the central dispute, namely whether a collective agreement 

concluded in the PHWSBC, a Public Service bargaining council, can be 

applicable to persons who are not in the Public Service; and draws an 

inference without a proper consideration of the proven facts. 

 

41. Appellant applied to the Labour Court for the review of the 

Commissioner’s aforesaid decision.  The application was dismissed in 

November 2017.  Leave to appeal to the Labour Appeal Court was 
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refused by the Labour Court, and granted on petition by the Labour 

Appeal Court (Record: Vol 9, pp 1475 – 1476).  On 3 May 2019 the 

Labour Appeal Court delivered its judgment (Record: Vol 14, pp 1986 

– 2011).  In the LAC Judgment, the Court rejected the Appellant’s 

argument that, although the Respondents perform certain duties in 

public hospitals by reason of the University Agreements, they were not 

in the Public Service.  The Labour Appeal Court held, for the reasons it 

expressed in paragraphs 63 to 68, that the First to Fiftieth Respondents 

do indeed hold posts on the fixed establishment.  It is respectfully 

submitted that the reasoning adopted and conclusions arrived at by the 

Labour Appeal Court are incorrect, and fails to properly or correctly 

apply the provisions of Sections 28, 35, 36, 37 and 43 of the LRA, and 

the various provisions of the Public Service Act and Regulations 

referred to above.  

 

42. It is, firstly, respectfully submitted that the Labour Appeal Court erred 

in holding, in paragraph 64, that “it was not disputed that the 

Respondents held posts on the fixed establishment in the proceedings 

before Cheadle AJ”.  In the judgment of Cheadle AJ was, as explained 

in paragraph 35 above, set aside by the Labour Appeal Court (Record: 
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Vol 11, p 1620, para 101.2).  Furthermore, First to Fiftieth 

Respondents did not, in their pleadings in case number 751/2008, allege 

that they held posts on the fixed establishment and led no evidence to 

substantiate an allegation that they held posts on the fixed 

establishment.  First to Fiftieth Respondents bore the onus in the 

proceedings under case number C751/2008, and it was not for 

Appellant to canvass a material issue which First to Fiftieth 

Respondents (who bore the onus) neither alleged in their pleadings nor 

traversed in their evidence in case number C751/2008.  

 

43. Had First to Fiftieth Respondents pleaded or led evidence that they were 

on the fixed establishment, in the proceedings in case number 

C751/2008 or before the Commissioner, the Appellant would have 

traversed the issue at that stage.  If, on whatever basis, the Labour 

Court, the Labour Appeal Court or this Honourable Court holds that 

First to Fiftieth Respondents should be given an opportunity to rectify 

their failure to lead such evidence, then the matter should be remitted to 

the Commissioner to receive such further evidence showing that First to 

Fiftieth Respondents are on the fixed establishment (if that is indeed 

their case).  The issue cannot, on a speculative basis and without 

evidence, be decided in favour of the First to Fiftieth Respondents.  



32 

 

 

44. Similarly, the First to Fiftieth Respondents neither pleaded nor testified 

that they were appointed permanently additional to the fixed 

establishment, as envisaged by Section 8(1)(b)(iii) of the PSA as it 

applied in 2003 (Record: Vol 9, p 1437).  In any event public servants, 

for purposes of Section 8(1)(b)(i), were employed additional to the 

fixed establishment if they held posts on the fixed establishment, which 

is and was never the case for the First to Fiftieth Respondents.  This is 

because they always served the public hospitals in terms of the Joint 

Staff Agreement appointed on the service conditions of the respective 

Universities.  

 

45. Furthermore, it must be borne in mind that those who hold posts on the 

fixed establishment are public servants and their employment 

relationship would have the features and characteristics highlighted in 

paragraph 16 above.  First to Fiftieth Respondents did not present any 

evidence that any of the features emphasised in paragraph 16 above 

were part of their employment relationship as members of the joint 

staff.  The Labour Appeal Court’s reasoning is thus that one can be in 

the Public Service, as defined in Section 1 of the PSA, but not be bound 

by the mandatory provisions of the PSA, including those summarised in 
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paragraph 44 above.  Such a finding cannot, it is submitted, be correct 

in law.  

 

46. In paragraph 64 of the LAC Judgment, the Labour Appeal Court 

rejected Appellant’s submission that the term “posts on the fixed 

establishment” means posts created in the manner provided for in the 

PSA and the PSA Regulations.  It did so because the PSA Regulations 

existing in 2004 (when the Scarce Skills Allowance was promulgated) 

were promulgated on 5 January 2001 (see Government Gazette No 

21951).  Those Regulations took effect on 1 January 2001 which, as the 

Labour Appeal Court states, is “long after conclusion of the Teaching 

Hospital Agreements”.  The 2001 PSA Regulations were, however, 

preceded by the Public Service Regulations published in Government 

Notice R679 of 1 July 1999 (“the 1999 Regulations”) which were 

preceded by earlier Regulations, all of which also contained detailed 

provisions relating to the manner in which posts were created.  

 

47. The point to be emphasised is that posts on the Public Service fixed 

establishment were created by a deliberate, formal process governed by 

the applicable Public Service Regulations.  Posts in the Public Service 
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do not come into being simply because parties in a joint venture 

agreement (such as the Teaching Hospital Agreements) render services 

in the public health sector, or services which benefit the State.  No 

evidence has been led by First to Fiftieth Respondents, in the 

proceedings under case number C751/2008 or in the CCMA, that they 

held posts in the Public Service, created in terms of the Regulations.  

 

48. In paragraphs 66 and 67 of the LAC Judgment, the Labour Appeal 

Court referred to the fact that the First to Fiftieth Respondents were, in 

the public hospital context, referred to as “principal and chief 

specialists” and that this “nomenclature” is not typical of university 

positions.  This finding was not based on any document or other 

evidentiary material put up by First to Fiftieth Respondents.  In 

addition, however, the Labour Appeal Court referred to the provisions 

of the UCT and Stellenbosch Agreements which provided that each of 

these Respondents would provide teaching to University students and 

healthcare to patients at the Teaching Hospitals.  Clauses 8, 9 and 56 of 

the said Teaching Hospital Agreements (Record: Vol 10, pp 1561 - 

1563) specifically envisaged that in respect of their clinical duties, the 

First to Fiftieth Respondents would be accountable to the Provincial 
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Administration in respect of their teaching duties to the University 

Faculties of Medicine.   

 

49. The fact that First to Fiftieth Respondents are accountable to the 

Provincial Administration and their Universities does not, however, 

mean that in the joint venture existing between the Provincial 

Government and the Universities at the Teaching Hospitals, the First to 

Fiftieth Respondents were employed on the terms and conditions of the 

Provincial Government, or partly on the terms and conditions of the 

Provincial Government and partly on the terms and conditions of the 

University.  Clause 9 of the UCT Agreement, provides that all those 

holding posts as professors within the medical faculties were appointed 

under the conditions of the service of the University.  The Scarce Skills 

Agreement stipulated that payments in terms thereof were calculated as 

a percentage of their salary.  Such allowance therefore formed part of 

the conditions of service of employees falling within the scope of the 

Scarce Skills Allowance.  Clause 23(3) of the LRA specifically 

provides that the terms of a collective agreement varies any contract of 

employment.   

 



36 

 

50. The stance adopted by the First to Fiftieth Respondents, and in the LAC 

Judgment, would have the result that the Professors at the Teaching 

Hospitals are not (as expressly stipulated in clause 9) employed on the 

University’s conditions of service, but partly on the conditions of 

service of the University and partly on the conditions of service relating 

to provincial employees.  A further consequence would be to vary 

clause 11 of the UCT Agreement, which provides that UCT effects 

payment of the salary of the Professors, as well as clause 49 thereof 

which deals with the manner in which the Provincial Government 

makes a financial contribution to the salary which UCT pays to various 

of the Professors.  In effect, the LAC Judgment would mean that these 

clauses no longer apply in relation to the Scarce Skills Allowance and 

that this must (notwithstanding clauses 9, 11 and 49) be paid directly by 

the Provincial Government to the First to Fiftieth Respondents.  

 

51. It is furthermore respectfully submitted that the LAC Judgment fails to 

recognise an important principle, laid down in Vermooten v 

Department of Public Enterprises & Others (2017) 28 ILJ 607 

(LAC) at [26].  In that matter, the appellant and the Department of 

Public Enterprises had concluded a consultancy agreement, under which 
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appellant would render certain services to the Department of Public 

Enterprises.  After a number of years, that Department decided against 

renewing the appellant’s contract. Although the appellant rendered 

various services to the Department, the Labour Appeal Court held that 

he was not an employee, and said the following:  

 

“Unlike the private sector, a State department such as the DPE 

may not remunerate employees as it sees fit. The doctrine of 

legality and legislation dictate that only the remuneration that is 

prescribed, from time to time, may be paid. The PERSAL used by 

the civil service is based on and reflects the authorised 

remuneration payable to a civil servant on a specific rank. 

Remuneration bands are linked to the ranks within a State 

department. A civil servant may only be remunerated through the 

PERSAL system.  … there can be no doubt that the appellant and 

the Department consciously and deliberately elected to structure 

their relationship as one other than an employment relationship. 

It is permissible to do this. See Universal Church of the Kingdom 

of God v Myeni and Others. The consultancy agreement was not 

a sham. Therefore, in the absence of any overriding policy 

considerations, neither a tribunal nor a court may ignore its 

terms. Where the parties are in a relatively equal bargaining 

position and consciously elect one contract or relationship over 

another, the legal effect should be given to their choice. To allow 

one of these parties to change or contend that the legal 

relationship between them is something else holds important 

implications for the integrity of the legal framework of 

departments of State.” 

 

52. In terms of the contractual provisions applicable to the First to Fiftieth 

Respondents, it had specifically been agreed that they would be 
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appointed on the University conditions of service and that, as University 

appointees, they would render services both to the University and the 

Provincial Administration.  That agreed contractual dispensation 

cannot, it is submitted, be ignored as was done in the LAC Judgment.  

 

53. In the circumstances, it is respectfully submitted that there are prospects 

that this Honourable Court may differ from the conclusion and findings 

made by the Labour Appeal Court, and that leave to appeal should be 

granted.  

 

E. FAIRNESS 

 

54. In argument in the tribunals below, the First to Fiftieth Respondents 

contend that it would be unfair to adopt the interpretation of the Scarce 

Skills Allowance, the Public Service Act and the UCT Agreement 

contended for by Appellant because that would allegedly deprive them 

of an allowance paid to their Provincial colleagues, even though the 

University and Provincial appointees are performing the same work.  

That argument is misplaced because the University employees on the 

joint staff could, at any time, have approached their Universities on 

whose terms and conditions of service they were engaged, and 
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requested their said Universities to pay to them an allowance equivalent 

to the Scarce Skills Allowance received by their Provincial colleagues.  

That is precisely what occurred in relation to the Occupational Specific 

Dispensation (“OSD”) (an allowance which became payable to State 

employees in 2009, pursuant to collective agreements concluded in 

Public Service bargaining councils, the benefits whereof were thereafter 

extended to the professors at teaching hospitals.  The undisputed 

evidence was that, following extensive discussions, a tripartite contract 

was made between the Universities and the Provincial Health 

authorities that the Universities would pay the Professors and other 

employees in their service an amount equivalent to the OSD allowance 

and the State would, in turn, contribute to such allowance.  The 

remuneration in question remained payable by the Universities 

(Record: Vol 2, p 200, lines 16 – 17; p 201, line 15 and p 223, lines 4 

- 10).  

 

55. The same applies to the commuted overtime allowance, referred to by 

the Professors in support of their claim.  The evidence (Record: Vol 2, 

p 196, lines 17 – 20; p 197, lines 14-17 and p 224, lines 1 - 2) 

establishes that the commuted overtime allowance was paid by the 
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Province to University employees on the joint staff at the teaching 

hospitals after a separate tripartite agreement had been concluded 

between the Provincial Department, the University and the Chief 

Specialist.  The evidence (Record: Vol 3, p 238, line 25 and p 239, 

lines 7 - 15) was further that the commuted overtime allowance was not 

paid directly by the Provincial Government to the employees – the 

amount in question was contributed to the Universities, and paid over to 

its employees as part of their monthly remuneration package.  

 

56. The significant feature of the OSD and commuted overtime 

dispensations is that, after collective agreements introducing these 

allowances had been promulgated in the PHWSBC, as a result of which 

the allowances became payable to provincial employees, a separate 

agreement had to be concluded between the Province and the 

Universities in which benefits similar to those contained in the 

collective agreements were conferred on University employees, 

including the First to Fiftieth Respondents.  If the collective agreement 

applied to the First to Fiftieth Respondents because they fell within the 

registered scope of the Bargaining Council, then such further agreement 

between the Universities and the Province would have been 
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unnecessary – a collective agreement is, by virtue of Section 23(3) of 

the LRA, binding on those who fall within the scope of the Bargaining 

Council and who are parties to the collective agreement. 

 

57. First to Fiftieth Respondents, in opposing leave to this Honourable 

Court, appear to suggest that new arguments are being raised for the 

first time on appeal (Record: Vol 15, pp 2042 – 2044, para 20 and pp 

2048 - 2054, para 33).  This is not so.  

 

58. The parties then agreed that the demarcation and interpretation disputes 

be consolidated and referred to arbitration in the CCMA, and that the 

evidence that served before Cheadle AJ would be the evidence before 

the CCMA, and that no further evidence would be led (Record: Vol 10, 

p 1529, para 3).  

 

59. The dispute for determination at arbitration was correctly described by 

the Commissioner as “whether the Applicants [First to Fiftieth 

Respondents] fall under the jurisdiction of the Public Health and Social 

Development Sectoral Bargaining Council (PHWSBC) (formerly the 

Public Health and Welfare Sectoral Bargaining Council – PH&WSBC) 

and are subject to its collective agreements”, in particular the Scarce 

Skills Allowance Agreement (Record: Vol 7, p 1060, para 7;  p 1154, 
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para 3 and p 1155, para 4.  See also Record: Vol 10, p 1529, para 5).  

The Appellant has always denied that the First to Fiftieth Respondents 

are entitled to the scarce skills allowance, and advanced a range of 

arguments to support this denial (Record: Vol 10, pp 1535 – 1537, 

paras 30 – 42), which arguments have not changed.  These same issues 

were considered and dealt with in the judgments of the Labour Court at 

paragraph [7] (Record: Vol 8, pp 1330 – 1331) and the Labour Appeal 

Court at paragraphs [36] to [44] (Record: Vol 14, pp 1998 – 2001). 

 

60. When the Labour Appeal Court delivered judgment (found at Record: 

Vol 11, pp 1595 – 1621), it made no finding (Record: Vol 11, p 1620, 

para 101.2) on whether the First to Fiftieth Respondents fell within the 

scope of the PHWSBC, and expressly stated that such issue should be 

decided by the forum with jurisdiction to decide on the interpretation 

and application of the Scarce Skills Agreement, i.e. the collective 

agreement that is the focus of this dispute (Record: Vol 11, p 1619, 

para 99).  

 

F. REPRESENTATION AT THE BARGAINING COUNCIL 
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61. First to Fiftieth Respondents were not members of any of the unions 

who were signatories to the Scarce Skills Allowance.  They were, 

however, members of SAMA and contended that DENOSA and SAMA 

had some sort of agreement entitling DENOSA to represent SAMA and 

its members at the Bargaining Council.  This, they contended, meant 

that the collective agreement was binding on them by reason of Section 

23(1)(c) which states that a collective agreement binds members of a 

trade union who is a party to a collective agreement.  The argument is 

misplaced because:  

 

61.1 SAMA is not a party to the Scarce Skills Agreement (Record: 

Vol 1, p 94).  Nothing in the LRA entitles a trade union who is a 

party to a bargaining council, or bargaining council agreement, to 

somehow represent other trade unions who are not parties to that 

bargaining council agreement;  

 

61.2 DENOSA represents members both in the public service and 

private sector.  DENOSA could never, in a public service 

bargaining council, conclude an agreement applicable to any of 
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its members who are not public servants by reason of Section 28 

of the LRA, dealt with in paragraphs 36 and 37 above.  

 

G. IMPORTANCE OF THE MATTER 

 

62. A factor to be considered in applications for leave to appeal is the 

importance of the matter.  Firstly, the amount involved is substantial.  

The capital amount owed, together with in duplum interest, is 

R28 395 048.64, together with further interest thereon calculated from 

March 2018 (the date of the Commissioner’s award).   

 

63. Furthermore, the LAC Judgment impacts dramatically on the 

contractual relationship applicable to the professors at the Teaching 

Hospitals.  The effect of the LAC Judgment, if not overturned on 

appeal, is that the professors are in the Public Service.  That means that 

steps have to be taken to create posts on the Fixed Establishment for 

these professors; to have them become members of the Government 

Employees Pension Fund; to subject them to all of the provisions of the 

Act, the Regulations and the Senior Management Services Measures 

and all other protocols which govern various aspects of the employment 

of public servants in the Western Cape Provincial Government.  These 
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steps will of necessity have to be taken because one cannot, in law, have 

a situation where a person is a public servant only for purposes of 

receiving benefits under a collective agreement, but not for any other 

purpose.  If (as the Commissioner has found) the First to Fiftieth 

Respondents are public servants, then an entire new dispensation will 

have to be taken to replace the University terms and conditions, which 

have hitherto governed their employment, with those applicable to 

public servants.  Quite how this is to be achieved is a matter of great 

uncertainty, and one which presents severe challenges, but the 

necessary steps will have to be taken, in order to give effect to the 

Commissioner’s award and the 30 November 2017 Judgment (Record: 

Vol 8, pp 1327 – 1339).  The LAC, in paragraphs 69 and 70 of its 

Judgment (Record: Vol 14, p 2009), does not accept the aforestated 

arrangements and says that “a sui generis arrangement can be (and 

presumably has been) comprehensively and adequately catered for in 

the manner provided for in the teaching hospital agreements”.  That 

finding, with respect, misses the point that if one is in the Public 

Service, one is governed by the mandatory provisions of the PSA and 

its Regulations and that it is not possible for the employer and employee 
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in the Public Service to conclude “sui generis agreements” which 

negate the provisions of the PSA and its Regulations.  

 

64. In paragraph 69 of the judgment, the LAC finds that Section 12A of the 

PSA permits the appointment of persons under special contracts to 

perform tasks as may be appropriate in respect of the exercise or 

performance of its powers and duties (Record: Vol 14, p 2009).  No 

such special appointment was ever requested or granted in relation to 

First to Fiftieth Respondents.  Section 12A(2) stipulates that the 

maximum number of persons that may be appointed by an executive 

authority under this section, and under the limits of the remuneration 

and other conditions of service of such persons, shall be determined by 

the National Cabinet.  The applicability of Section 12A of the PSA to 

the Professors at the Teaching Hospitals was not raised by the First to 

Fiftieth Respondents in their pleadings or evidence.  There are in any 

event written policies prescribed by the Department of Public Service 

and Administration, dictating the circumstances under which such 

special appointments can be made.  The purpose of appointing special 

advisors in terms of Section 12A of the PSA is to advise and assist the 

executive authorities in the exercise or performance of their powers and 
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duties and would not, at any stage, be relevant to the Professions, 

notwithstanding that no approval has been requested by any party in this 

matter, nor was it ever granted.  

 

65. First to Fiftieth Respondents have throughout, in argument, attempted to 

minimise the difficulties summarised in paragraphs 62 to 64 above by 

adopting the stance that Appellant is required only to pay the substantial 

sums demanded by First to Fiftieth Respondents and that Appellant 

need not concern itself with the dilemma flowing from a finding that the 

Teaching Hospital Professors fall within the scope of the Public Service 

Act and Regulations, and the PHWSBC.  The stance adopted by First to 

Fiftieth Respondents is facile.  As is often the case when labour 

tribunals give judgment, such judgment must be consistently applied by 

the employer / employee thereafter.  It is thus incorrect to suggest or 

request (as First to Fiftieth Respondents did in the dispute referral form 

at Record: Vol 7, p 1060, para 7) that they be regarded as  for 

purposes of the Scarce Skills Allowance only.  They either are , 

governed by all the mandatory requirements of the Public Service Act 

and Regulations and applicable collective agreements, or they are not.  

Whatever the correct answer to this question is in law will have to be 
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consistently applied by Appellant to those who continue to serve on the 

joint staff at the Teaching Hospitals.  

 

66. In opposing the application to the Constitutional Court for leave to 

appeal, First to Fiftieth Respondents suggested (and are expected to 

argue) that the issues which Appellant raises before the Constitutional 

Court were not ventilated in the CCMA, Labour Court or Labour 

Appeal Court.  This suggestion is incorrect.  Appellant has throughout 

contended that the First to Fiftieth Respondents are not in the Public 

Service, and do not fall within the scope of the PHWSBC and the 

reason why Appellant’s contentions were rejected are set out in 

paragraphs 53 to 69 of the Commissioner’s award (Record: Vol 10, pp 

1540-1543), paragraphs 12 to 27 of the Labour Court judgment 

(Record: Vol 8, p 1332 - 1338) and paragraphs 63 to 68 of the Labour 

Appeal Court judgment (Record: Vol 14, pp 2006 - 2009).  There is no 

merit in the suggestion that the particular point is raised for the first 

time before this Honourable Court.  

 

67. It must also be mentioned that there are other joint venture agreements 

or public / private partnerships between organs of State and private 

sector or academic sector entities, under which the joint venture parties 
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contribute resources and staff to the achievement of the object of such 

joint venture.  In that joint venture relationship, one has staff employed 

on the terms and conditions of each of the joint venture parties.  The 

LAC Judgment raises the question of whether, in that situation, an 

employee engaged in the joint venture can, in addition to benefits 

flowing from their own employment terms and conditions, claim an 

entitlement to benefits flowing from the employment terms and 

conditions of the other joint venture employer simply because the 

employee is working for the benefit of the joint venture participants.  

 

H. CONCLUSION 

 

68. It is respectfully submitted that leave to appeal should be granted and 

that the appeal to this Honourable Court should be upheld, with costs.  

 

 

A C OOSTHUIZEN S.C. 

B JOSEPH S.C. 

N GALLANT 

Appellant’s Counsel 

Chambers, CAPE TOWN 
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