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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

HELD AT BRAAMFONTEIN
V

CC Case No: 137/2019

LAC CASE NO: CA5/2018

LC (CT) CASE NO: C276/2017

In the matter between:

MEC FOR THE DEPARTMENT OF HEALTH,

WESTERN CAPE PROVINCIAL GOVERNMENT Applicant

and

PROF A R COETZEE & 49 OTHERS First to Fiftieth Respondents

UNIVERSITY OF CAPE TOWN Fifty First Respondent

UNIVERSITY OF STELLENBOSCH Fifty Second Respondent

NATIONAL MINISTER OF HEALTH Fifty Third Respondent

MINISTER OF PUBLIC SERVICE AND

ADMINISTRATION Fifty Fourth Respondent

COMMISSION FOR CONCILIATION, MEDIATION &

ARBITRATION Fifty Fifth Respondent

COMMISSIONER D IK WILSON NO Fifty Sixth Respondent
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FOUNDING AFFIDAVIT

*
I, the undersigned,

KHASHIFA USSUPH

hereby make oath and state that:

1. I am an adult female attorney practising as such at MacRobert Attorneys, 

Floor, Building B, Hill on Empire, Cnr, Empire and Hillside Roads, 

Parktown.

2. The contents of this affidavit are true and correct, save where the context 

indicates otherwise, within my personal knowledge.

3. I am advised that the filing of the first to fiftieth respondents’ written 

argument is out of time. I respectfiilly pray that this be condoned for the

reasons set out below.
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In what follows, I record the facts relating to the days preceding the date 

^ of filing of the first to fiftieth respondents’ written argument:

4.

1 • ' 'I am advised that as per me directions of this Honourable Court,4.1

on 25 September 2019, the appellant’s representatives delivered

two paginated appeal records to the offices of the first to fiftieth

respondents’ instructing attorney who is based in Cape Town, Mr 

Nwedamutsu {‘‘the instructing attorney”).

Subsequently, and on 26 September 2019, a representative of the 

appellant returned to the offices of the instructing attorney and

4.2

requested that one copy of the record be returned to it. As a

consequence, only one copy of the record remained available to

the instructing attorney which had to be delivered to the counsel

in Cape Town for the first to fiftieth respondents, for the purposes

of preparing written argument.

4.3^ On 26 September 2019, the instructing attorney caused ah email 

to be sent to the appellant’s representatives, confirming receipt 

of the record delivered on 25 September 2019, and requesting 

that a soft copy of the record be emailed. I am advised that in the
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normal course, two copies of the record are provided to the 

attorney, in order that one may be provided to counsel and one to 

remain with the attorney, in order to assist counsel in verifying 

content and attending to finalisation of the written argument. 

Given that counsel was'^nofein Cape Town when the written 

argument was sent to the instructing attorney, it was physically 

and logistically impossible to make use of only one record 

(counsel’s record). A copy of this correspondence is annexed 

hereto marked, “KU1”. ,

4.4 By 2 October 2019, no response had been received and the 

■ instructing attorney sent a further email to the appellant’s 

representative to request a soft copy of the appeal record. A copy 

of this correspondence is annexed hereto marked, “KU 2”.

4.5 On 4 October 2019, following a telephone conversation with the 

appellant’s representative, the instructing attorney sent a further 

email to the appellant’s representative, requesting a copy of the
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record. A copy of this correspondence is annexed hereto marked,

“KU 3”.

4.6 On 7 October 2019, the instructing attorney sent SMSs to the 

appellanf s representativS^re^esting that a copy of the record be 

delivered in view of the first to fiftieth respondents’ written 

argument that was due on 9 October 2019. A copy of this 

correspondence is annexed hereto marked, “KU 4”.

It is only on 8 October 2019, at approximately llh47, a day 

before the written argument was due, and following a further 

SMS on 8 October 2019 by the instructing attorney to the 

appellant’s representative, that the appellant’s representative 

delivered a second copy of the record. A copy of this SMS 

correspondence is annexed hereto marked, “KU 4”.

4,7

4.8 I am advised that, as a result of the record having been delivered 

to, the attorney a day before the written argument, was due, the

attorney was only able to fmalise the written argument on the
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evening of 8 October 2019 in light of the comments received 

from counsel by verifying the various references to the record.

5. I now deal with the events taking place on 9 October 2019 (the due date 

for the filing of the written arguke^) and with respect the slight delay 

in the filing of the first to fiftieth respondents’ written argument:

5.1 I am advised that the written argument was prepared by Counsel 

in Cape Town and sent by email to the instructing attorney 

Monday, 7 October 2019 in order to verify the references made 

to the record. The written argument had been finalised by first to 

fiftieth respondents’ counsel by then to the extent he was able to, 

given that a document which is annexed to the written argument, 

still had to be found. As a result of the instructing attorney not 

being in possession of the record at the time the written argument 

was sent to him, he could only attend to verify and finalise the 

written argument once he had received'his copy of the record 

which was only delivered to him on 8 October 2019 at 

approximately Hh47. He also needed to find the document

on

,r



missing from the record in order to annex it to the written

argument.

5.2 On Wednesday, 9 October 2019 at approximately 10h20,1 had a

telephonic conversation^ wpi the instructing attorney, who 

informed me that he would be sending me a served copy of first 

to fiftieth respondents’ written argument by email, that had to be 

urgently filed with the Registrar of this Honourable Court on the

same day.

5.3 At approximately 12h52,1 received an email from the instructing 

attorney with a copy of the served written argument and 

proceeded to make 25 copies. I noted that the written argument 

had been served on the parties on 9 October 2019. A copy of this 

correspondence is annexed hereto marked, “KU 5”.

5.4 At approximately 14h30, I attended at the. Registrar of this 

Honourable Court to file copies of the written argument.

I requested the Registrar to accept the copies of the written 

argument and explained that I did not have the original written 

argument with me as the instructing attorney was based in Cape

5.5

I



14

Town, and that he had arranged for the original written argument 

to be couriered to my offices, which would arrive the next day, 

first thing in the morning and would be filed accordingly. A copy 

of the courier shipment note is annexed hereto, marked “KU 6”.

V

-»»»>,•

Notwithstanding my attempts and the instructing attorney’s 

attempts to humbly request that the Registrar accept filing of the 

copies of the written argument, the copies could not be accepted.

5.6
I

6. As can be appreciated, the written argument was sent by counsel to the 

instructing attorney on 7 October 2019. The record was received by the 

instructing attorney on 8 October 2019 and the written argument page 

references to the record were finalised on the same day. The written 

argument was served on the parties on the morning of 9 October 2019 

and dispatched by email to me on 9 October 2019.

I

i A



15

The desire was expressed by the instructing attorney to the appellant’s 

^ representative that he wanted to finalise the written argument and that 

this would not be possible without the record. Notwithstanding the 

instructing attorney’s numerous ^Mte®pts to request a copy of the record 

from the appellant’s representative, it is regrettable that the record was 

only received a day before the filing of the written argument.

7.

It is humbly submitted that no prejudice has been suffered by the parties 

in respect of the late filing ofthc'written argument. The written argument 

was finalised in the shortest possible time in the circumstances and they 

were served timeously on all the parties involved. It is regrettable that 

the only reason for non-compliance was as a result of the instructing 

attorney not being in a position to file the original written argument 

timeously. For this, and any inconvenience caused to this Honourable

8.

Court, I sincerely apologise.

9 In conclusion, I humbly ask that the Honourable Court condone the first

to fiftieth respondents’ non-compliance with the Honourable Court’s 

directions and to allow their late filing of their written argument.
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10. The Respondents’ attorneys will bear the costs of this application.

V

/

KHASHIFAUSSUPH'M-

I certify that the above affidavit was signed and sworn to me at

JOHANNESBURG before me on this the 10™ day of OCTOBER 2019 by the

deponent after she declared that she knew and understood the contents of this

affidavit, that she had no objection to taking the prescribed oath which she 

regarded as binding on her conscience, and after she uttered the words; “Iswear

that the contents of this affidavit are true, so help me God",

COMMISSI OF OATHS

ANTHONY JOHN ATHOL ROWAN
16 Empire Road, Parktown 

Commissioner of Oaths 
. Ex Officio

Practising Attorney, Republic of South Africa


