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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

  CASE NO CCT: 13/19 

In the matter between: 

 

BIG G  RESTUARANTS (PTY) LTD                    APPLICANT 

 

and 

 

THE COMMISSIONER FOR THE SOUTH AFRICAN 

REVENUE SERVICES                                     RESPONDENT 

 

 

RESPONDENT’S WRITTEN SUBMISSIONS  

 

A. INTRODUCTION  

1. These written submissions are prepared on behalf of the respondent (“the Commissioner” or 

“SARS” interchangeably) in response to this Court’s directive dated 2 May 2019. 

2. This Court directed the parties to file written submissions in which they address the factors that 

the court must take into account when considering whether the phrase “in terms of” should be 

interpreted narrowly or broadly. Furthermore, the parties are directed to address the Court on 

whether section 24C of the Income Tax Act 58 of 1962 (“the Act”) denudes the fiscus and 

therefore allows the taxpayer to permanently avoid being taxed on that allowance and if not, what 

prejudice will SARS suffer.  

3. The applicant (“Big G”) contends that the phrase “in terms of” should be interpreted broadly, 

whereas SARS contends that the phrase should be interpreted narrowly. We will address the 

reasons for our submissions below. 

B. SECTION 24C 

4. Section 24C was introduced by section 18(1) of the Income Tax Act, 104 of 1980. According to 

the Explanatory Memorandum on the Income Tax Bill, 1980, section 24C was introduced for the 

following reasons:  
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“This clause inserts in the principal Act a new section 24C, empowering the Commissioner 

to make a deduction, by the way of reverse, in respect of any amount received under a 

contact which is to be used to finalise future expenditure. The reserve allowed in one year of 

assessment is to be included in the taxpayer’s income for the next year of assessment, when a 

new reserve will, if necessary, be calculated for that year. The new section caters for the 

situation which often arises in the construction industry and sometimes in manufacturing 

concerns, where large advance payment is made to a contract before the commencement of 

the contract work to enable the contractor to purchase materials, equipment etc. In a number 

of instances, such advance payments are not matched by deductible expenditure, resulting in 

the full amounts of advance payments being subjected to tax.” 

5. It is not SARS’ case (and it has never been) that the provisions of section 24C are limited to any 

particular industry or contract type. Although section 24C was initially intended for building 

contracts, it is available to any taxpayer whose circumstances are otherwise covered by the 

section. The sole question is whether the provisions of section 24C otherwise apply to the 

circumstances of a taxpayer claiming the allowance. Each case is to be judged on its own merits 

and the taxpayer must meet the requirements of section 24C before it would be entitled to claim 

the allowance.
1
 On the facts of this case, Big G does not fall within the ambit of the section 24C 

allowance. 

6. Having dealt with the requirements of section 24C and the intention of the legislature at the time 

of enacting those provisions, we turn to deal with interpretation of the phrase “in terms of” as 

required by this Court. In doing so, we will also deal with Big G’s submissions.  

C. INTERPRETATION OF THE PHRASE “IN TERMS OF” 

7. It is clear from the wording of section 24C(2) that the contract being evaluated must contain both 

the income and the future obligation.  It expresses the following: 

7.1. The income of any taxpayer in any assessment must include or consist of an amount 

received or accrued to him in terms of any contract; and 

                                                           
1
  In ITC 1601 the court held that: “It was also, in my opinion, correctly submitted that s 24C was not enacted to 

provide a deductible reserve fund for possible ‘comebacks’, unforeseen contingencies or latent defects in the 

res vendita. This would be contrary to the provisions of s 23(e) of the Act ...S24C is an exception to the 

general rule and as such the court, having regard always to its specific ambit is entitled to take a strict 

rather than a liberal view in its application to the facts in issue. The Commissioner, provided he too has 

full regard to the available facts, is entitled to adopt the same approach in exercising his discretion” (our 

emphasis). 
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7.2. The Commissioner must be satisfied that such an amount will be utilised in whole or in 

part to finance future expenditure; and 

7.3. Such future expenditure will be incurred by the taxpayer in performance of his 

obligations under such contract. 

8. We submit that the phrase “in terms of” should be interpreted narrowly in order to give effect to 

the intention of the legislature at the time of enacting the provisions of section 24C. The words 

used in section 24C are clear and unambiguous and as such, the court must apply the ordinary 

principles of interpretation of statues.
2
 

9. With specific regard to the interpretation of fiscal legislation, a strict approach is appropriate.  

Kellaway in Principles of Legal Interpretation
3
 expresses a similar principle in respect of the 

interpretation of fiscal legislation, but warns that tax legislation must be construed strictly and 

nothing is to be implied or read into it.  This accords with the comments of Rowlatt J in Cape 

Brandy v Syndicate v Inland Revenue Commissioner
4
 that “... in a taxing Act one has to look 

at what is clearly said.  There is no room for an intendment.  There is no equity about a tax.” 

                                                           
2
  In Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 where Wallis JA said 

the following: 'The trial judge said that the general rule is that the words used in a statute are to be given 

their ordinary grammatical meaning unless they lead to absurdity.  He referred to authorities that stress the 

importance of context in the process of interpretation and concluded that: “A court must interpret the words 

in issue according to their ordinary meaning in the context of the Regulations as a whole, as well as 

background material, which reveals the purpose of the Regulation, in order to arrive at the true 

intention of the draftsman of the Rules.” Whilst this summary of the approach to interpretation was 

buttressed by reference to authority it suffers from an internal tension because it does not indicate what is 

meant by the “ordinary meaning” of words, whether or not influenced by context, or why, once ascertained, 

this would coincide with the “true” intention of the draftsman. …The present state of the law can be 

expressed as follows: Interpretation is the process of attributing meaning to the words used in a document, be it 

legislation, some other statutory instrument, or contract, having regard to the context provided by reading 

the particular provision or provisions in the light of the document as a whole and the circumstances attendant 

upon its coming into existence.  Whatever the nature of the document, consideration must be given to the 

language used in the light of the ordinary rules of grammar and syntax; the context in which the 

provision appears; the apparent purpose to which it is directed and the material known to those 

responsible for its production.  Where more than one meaning is possible each possibility must 

be weighed in the light of all these factors.  The process is objective not subjective.  A sensible meaning is 

to be preferred to one that leads to insensible or unbusinesslike results or undermines the apparent purpose of 

the document.  Judges must be alert to, and guard against, the temptation to substitute what they regard 

as reasonable, sensible or businesslike for the words actually used.  To do so in regard to a statute or 

statutory instrument is to cross the divide between interpretation and legislation. ….' 
3
  EA Kellaway Principles of Legal Interpretation (1995) 

4
  (1921) 1 KB 64 71; See also Cape Brandy Syndicate v IRC 1921 (1) KB 64 22 where it was held that “It 

simply means that in a taxing Act one has to look merely at what is clearly said. There is no room for any 

intendment. There is no equity about a tax. There is no presumption as to a tax. Nothing is to be read in, 

nothing is to be implied. One can only look fairly at the language used.” 
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10. Similar statements have been made in several judgments on tax cases.  In Scott v Russell 

(Inspector of Taxes)
5
, Lord Simonds said: “My Lords, there is a maxim in Income tax law 

which, though it may sometimes be over-stressed, yet ought not to be forgotten.  It is that the 

subject is not to be taxed unless the words of the taxing statute unambiguously impose the tax 

upon him. It is necessary that this maxim should on occasion be reasserted…” According to Lord 

Simon in Withers v Nethersole
6
 an equitable construction of income tax legislation is, in 

general, not permitted.  If the meaning of a taxing provision is reasonably clear, the Courts have 

no jurisdiction to mitigate any apparent harshness. 

11. Kellaway states further
7
 that to give effect to the language of a particular statute, such as a 

"taxation" statute, which sets out "procedures" or gives directions for taxation purposes, the clear 

intention of which is to assess taxation, these procedures or directions when read with other 

provisions in the Act (even when read with a provision in a Schedule to the Act) may be 

interpreted as imposing a liability on a person to be taxed.  If in a taxation Act there is a clear 

distinction between "charging provisions" and "machinery provisions" and the legislature has 

used a machinery provision such as is to be found, for example, in the word "assessment" with 

the clear intention of treating that as an assessment which will impose a liability to tax on the 

person assessed, the reference to "assessment" must be read as being, in effect, a reference to 

charge a tax. 

12. Big G submits that the phrase “in terms of” should be interpreted synonymously with phrases 

“pursuant to” and “in accordance with”. This submission is based on the strength of the Appellate 

Division in the case of Oosthuizen and Another v Standard Credit Corporation Ltd
8
. The 

court in that case held that: 

“In my opinion, the three phrases in terms of, pursuant to, and in accordance with are 

synonyms with slightly different shades of meaning. One or other may be appropriate 

depending on the context, but essentially, they do not differ in meaning. The dictionary 

                                                           
5
  (1943-1949) 30 TC 394 

6
  28 TC 501; See also CIR v Delfos 1933 AD 242. Also reported as 6 SATC 92 where the court held “This 

brings me to the second question. Now according to the Act respondent had to pay tax on his taxable income 

for the year 1930. His gross receipts included the windfall of £9 900 and on that no deductions could be made, 

hence prima facie the £9 900 fell in his taxable income for the year ending 1930. But it hag (sic) been 

contended that the amount of £9 900 received in the year 1930 did not form part of the gross income of that 

year, because we ought not to give a liberal meaning to the words ‘received by or accrued to’. The taxpayer in 

sec. 7(1), for if we give the plain meaning to those words there may be cases in which the taxpayer may be 

subjected to double taxation. I do not think we are justified in rejecting the plain meaning of the words 

‘received by or accrued to’ merely on that account. We have no right whatever to strain the language of the 

statue in favour of the taxpayer merely because in hypothetical cases double taxation may occur.” 
7
  Kellaway at 341 

8
  1993 (3) SA 891 (A) at 900 J 
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meaning of the phrase pursuant to is "consequent on and conformable to", and that of in 

accordance with is "in conformity with". Similarly, in terms of contains the idea of "in 

conformity with".” 

13. It is important to highlight that in that case,
9
 the court held that the words are used depending on 

their context. Although they may be synonyms, the contextual approach must still be favoured.  

14. One should not lose sight of what it was that the legislature intended when he enacted the 

provision of section 24C. It was not meant to create a reserve fund.  Big G’s argument 

undermines the entire wording of section 24C (2). The franchise agreement and the sale of food 

agreement are concluded independently of each other and they both contain different rights and 

obligations in respect of the parties to the respective agreements.
10

 Even if there is a link between 

the two contracts, the link must still fulfill the requirements of section 24C i.e. the income and the 

obligation to incur future expenditure. The only link that can be shown in this case is the 

triggering of the sale of food agreement by conclusion of the franchise agreement. Whilst it may 

be true that the franchise agreement was a necessary element to operate its business, it does not 

entitle it to a deduction in terms of section 24C. We say this because the contract which produces 

income is substantially different from contract in terms of which of the “obligation to perform its 

obligation under such contract” arises. The clear and unambiguous provisions of section 24C 

require one contract which produces income and creates an obligation to incur future expenditure. 

15. It was conceded during the proceedings before the SCA that the franchise agreement is not the 

contract by which income accrues to Big G. Income accrues as a consideration of selling food to 

customers. The concession indicates that Big G acknowledges that there has to be one contract. If 

the contract creates an obligation but does not produce income, then a taxpayer such as Big G will 

not be entitled to a 24C allowance.  There must be a direct and immediate casual link between the 

earning of the income and the obligation to incur future expenditure under that contract. The fact 

that without the franchise agreement, Big G won’t be able to sell food and earn income (qua 

franchisee of the franchisor) does not mean that an immediate direct casual link as required by 

section 24C is established. The courts have warned that a conditio sine qua non is not a casually 

relevant factor.
11

 

16. In the case of Warmbaths Municipality v Friedman and Another
12

 the court held: 

                                                           
9
  Oosthuizen and Another v Standard Credit Corporation Ltd 

10
    See Cash Converters Southern Africa (Pty) Ltd v Rosebud Western Province Franchise (Pty) Ltd 2002 (1) 

SA 708 (C) 
11

  CIR v Shell Southern Africa Pension Fund 1984 (1) 672 (A) 
12

  1949 (4) SA 183 (T) 



6 
 

“This argument seems to me to overlook the importance of the opening words of the section: 

'Whenever, under this Act two owners are unable to agree.' 'Under this Act' means the same 

thing as 'in accordance with this Act' or 'in terms of this Act'; and the intention to be deduced 

is that the provisions of the Third Schedule shall apply only to matters with regard to which 

the Act contemplates primarily that there will be agreement between the parties.”  

17. Similarly, in this case, the opening words, the context, the entire wording as well as the intention 

of section 24C should be taken into account. The interpretation as suggested by Big G will render 

the provisions of section 24C nugatory and will open a flood gate of taxpayers claiming an 

allowance in circumstances where they are not entitled to.  That will defeat the intention of the 

legislature and the purpose of section 24C. The language of section 24C must be read in its 

entirety. Big G can always claim a deduction under the general deductions formula when it incurs 

the expense.  

18. In ITC 1840.
13

 the Court held that there were two contracts under consideration. The first contract 

was one between the original seller and the first purchaser and the second contract was between 

the resident owner, subsequent purchaser and the appellant. It was further held that in applying 

the principles of statutory interpretation and from the wording of the provisions of section 24C, it 

was clear that the contract being evaluated must contain the income and the obligation of future 

expenditure and in order for the applicant to come home on the requirements of section 24C, it 

must show that the first and second contract were, within the context of s24C, intrinsically linked 

so as to be interpreted as a whole.  

19. Even though the franchise agreement serves as a trigger for the sale of food agreement, it cannot 

be extended to the level of both agreements being so intertwined as to be viewed as “in terms of 

any contract” and “under such contract”. It cannot be extended to mean that the income received 

by Big G is received “in terms of “the franchise agreement taking into account the provisions of 

section 24C.  

20. In Slims (Pty) Ltd and Another v Morris NO
14

 the court said the following: 

“As to the meaning of ‘under’ in the case of ‘under’ a document, see Howard’s Will Trusts 

[1961] 1 Ch 527 at 537. In this case, Wilberforce J (as he was then) said that in interpreting 

the word ‘under’ where the phrase is ‘under’ a document, one must look to the terms of the 

                                                           
13

  79 SATC 62; see also ITC 1601, ITC 1527and ITC 1739: It was held in those cases that for an allowance to be 

granted in terms of Section 24C, income must be received or accrued in the current year of assessment, which 

will be used to finance future income. 
14

  [1988] 2 All SA 33 (A) 
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document and nothing else. In Words and Phrases Legally Defined (see ‘under’) reference is 

made to an Australian case, R v Clyne 1941 VLR 300 H at 301, where the Court expressed 

the view that ‘under’ might mean ‘in pursuance of’ or sometimes ‘by virtue of’ and stated ‘It 

is necessary to have regard to the context to determine the sense in which the word is used.” 

21. In applying the Slims’ principles to the facts of this case, the Court will be required to look at the 

wording and the context of section 24C.  Such exercise will make it clear that in order to give 

effect to the intention of the legislature, the provisions of section 24C has to be afforded a narrow 

interpretation. 

22. The Appellant Division in the Slims case referred to the Johnstone v KBI
15

 case as follows:  

“In Johnstone’s case the Court stressed the context and indeed that case related to a tax 

advantage that was granted under income tax legislation where it was intended that, that tax 

benefit should only endure, if the case fell squarely within the provisions prescribed. A very 

narrow construction was accordingly adopted.” 

23. It is important to highlight that before a narrow or a wide interpretation can be ascribed to a 

statutory provision, the interpreter must look at the context of that provision to determine the 

sense in which the word is being used. We submit that based on the context of section 24C and 

the context in which the clear and unambiguous terms are used, the phrase “in terms of” must be 

ascribed its narrow meaning. There is no room to read in the words “pursuant to” or “in 

accordance with”. To do so will lead to an unbusinesslike interpretation and will lead to 

absurdity.  

24. A wider interpretation of a statute is applied in order to give effect to the purpose of the 

legislation. Words can only be read into a statute by implication if that implication is a necessary 

one in the sense that without it, effect cannot be given to the statute as it stands. The purpose of 

the legislation with regard to the provisions of section 24C is clear and effect can still be given to 

the said provisions without reading in the words as contended for by Big G. There is therefore no 

legal basis to apply a wider interpretation. The principles of interpretation of fiscal legislation 

must be applied. There is no room to read in any words. The language of section 24C is clear and 

unambiguous.  

25. The SCA correctly held that the phrase “in terms of” and the words “under” should be given their 

ordinary (narrow) meaning.
16

 The purpose of section 24C as set out in the explanatory 

                                                           
15

  [1960] 4 All SA 309 (A) 
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memorandum, the clear and unambiguous language of section 24C, The context of section 24C, 

the concessions made by Big G in the SCA and the facts of this case militates against a wider 

interpretation as contended by Big G. 

26. The principle that words must be given their ordinary meaning has long been established. This is 

set out clearly in Gottschalk v Gough.
17

  The Gottschalk case concerned the interpretation of 

the phrase “order made … in terms of … the Act.” The court confirmed that a deviation from the 

ordinary meaning of the words of a statute can only be justified in exceptional cases where it is 

clear that the meaning is contrary with the clear intention of the Legislature.
18

 

27. The appellant failed to make out a case that exceptional circumstances applied where it was clear 

that the meaning of section 24C was contrary with the clear intention of the Legislature. Previous 

Tax Court cases are settled on the interpretation of section 24C. In ITC 1667,
19

 the court held that 

it is a clear requirement that expenditure must be incurred by the taxpayer in terms of the same 

contract as the contract which income was received by him or accrued to him. This principle was 

confirmed in ITI 13372 where Boqwana J had to consider whether the taxpayer was entitled to 

claim a deductible allowance for such future expenditure. There were two contracts under 

consideration in this matter. The court held as follows: 

“[30] Furthermore and crucially, the expenditure cannot follow the receipt of income, it 

must precede it. The appellant contracts with current owner to subsidise the current 

owner’s levies. Its reward for doing that would be an entitlement to 40% of the 

proceeds when the current owner sells the unit one day. It follows logically, that the 

sequence in this case, if the appellant’s proposition were to be accepted, would mean 

that expenditure (i.e. payment of levies on behalf of current owner) is incurred 

before the income is being incurred (i.e. at the sale of the unit) which conceptually 

does not accord with the object of s24C which contemplates receipt of income before 

the actual expenditure. Because payment of levies would have been for the benefit of 

                                                                                                                                                                                           
16

  See paragraphs 11 to 20 of the SCA judgment. 
17

  [1996] 4 All SA 614 (C) at 618 
18

  Justice Van Rheenen J in the Gottschalk case stated:
18

 “When interpreting a statutory provision, one 

commences by having regard to the literal, everyday meaning of the words and language in which such a 

provision is couched. As is apparent in the long line of cases from De Villiers v Cape Divisional Council 

1875 (Buch) 50 to Public Carriers Association & Others v Toll Road Concessionaries (Pty) Ltd & Others 

1990 (1) SA 925 (A) where Smalberger JA stated: “...it must be accepted that the literal interpretation principle 

is firmly entrenched in our law. The function of courts when interpreting a statute is to give words their natural 

meaning. (See also S v Moringer 1993 (4) SA 452 (W) at 465D-E; Van Heerden and Another v Joubert NO 

and Others 1994 (4) SA 793 (A) at 795E-H.”  
19

  61 SATC 439 
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the resident (‘that is the seller’) as an obligation in terms of the contract between the 

appellant and the seller, (i.e. the first contract). 

[31]  Therefore, even if there was any link between the two agreements, the link must 

fulfill the requirements of s 24C i.e. the relationship between the income received 

and obligation to finance future expenditure. The only link that can be shown in this 

case is the triggering of the payment of the enhancement value undertaken in the first 

contract, at the sale of the unit and nothing more. 

[32]  In conclusion on this issue, it must be accepted that even though the second contract 

serves as a trigger for the realisation of the undertakings in clause 17 of the first 

contract, the argument cannot be stretched to the level that the two agreements are 

so intertwined so as to be viewed as the any or such contract contemplated by s 24C, 

taking into account the context of that section. ‘Such future expenses’ in the second 

contract have no bearing to ‘such income’ as it does not arise from such contract as 

is required by s 24C. Furthermore, the obligation must be imposed against such 

income. The appellant receives payment of income from the seller as per the first 

contract with him or her, having subsidised levies for the seller during the duration 

of that contract. When the unit is sold, the purchaser makes no payment in respect of 

that sale to the appellant, in terms of which future expenditure that he might incur. 

There being no payment made by the purchaser to the appellant, s 24C allowance 

cannot be claimed.” 

28. We therefore submit that based on the abovementioned principles,
20

 the phrase “in terms of” 

should be interpreted narrowly. 

D. PROCEEDINGS BEFORE THE TAX COURT 

29. Big G contends that the views expressed by the Tax Court as a specialist Court were disregarded 

by the SCA, “without more”. It further contends that in doing so, the SCA failed to have regard to 

the Tax Court’s admonition that specialist courts such as the Tax Court are to be afforded 

appropriate deference in the interpretation of the interpretation of statutes and issue in respect of 

which they specialise.
21

 

                                                           
20

  See also ITC 1697 63 SATC 146 
21

  See paragraph 9 – 13 of the Applicant’s Submissions 
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30. It is trite principle that in cases involving the exercise of a discretion by SARS, which 

determination is subject to objection and appeal, the Tax Court is called upon to exercise its own, 

original discretion.
22

 

31. A large portion of the Tax Court judgment was focused on the interpretation of the phrase “in 

terms of” and “under”. Based on its interpretation, the Tax Court held that:  

“Applying the principles in Endumeni, I am persuaded that, given the language used in the 

franchise agreement; the context and purpose which 24C is directed; the interpretation note; 

and authorities to which I have referred on key words and phrases, the franchise agreement 

and sales of meals to customers are inextricably linked. They are not legally independent 

and separate.
23

 

The term “subject to” as contained in the agreement determines that the contract is 

conditional and performance under its terms is suspended until the required conditions are 

met.
24

 

The costs in terms of section 24C must flow from an unconditional obligation to perform 

under the contract which gave rise to the advance income received as a result of a term in 

the same contract and the Commissioner must be satisfied that the expenditure will be 

incurred in a subsequent year of assessment.” 
25

 

32. The SCA was required to determine whether the Tax Court was correct with its interpretation of 

the provisions of section 24C. In other words, the SCA had to determine whether the Tax Court 

exercised its discretion based upon a wrong principle. We submit that the SCA was entitled to 

hear and set aside the decision of the Tax Court on the basis that such decision was based on an 

incorrect principle. 

33. The applicant conceded before the SCA that it would not earn income if it did not provide meals 

to the patrons.
26

 It further conceded that the expression “obligations under such contract” meant 

obligations created by the same contract.
27

 

                                                           
22

  CIR v Da Costa 1985 (3) SA 768 (A) at 774J; Rand Ropes (Pty) Ltd v CIR 1994 AD142 at 150; C: SARS v 

Foskor (Pty) Ltd 3 All SA 594 (SCA), para 51; ITC 1430 (50 SATC 51 at 56) 
23

  See paragraph 59 of the Tax Court Judgment  
24

  See paragraph 60 of the Tax Court Judgment  
25

  See paragraph 61 of the Tax Court Judgment  
26

  See paragraph 10 of the SCA Judgment  
27

  See paragraph 5 of the SCA Judgment  
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34. The abovementioned concessions reinforce our submission that the SCA was entitled to deal with 

this appeal. Furthermore, we submit that the SCA did not disregard the findings of the Tax Court. 

The cases referred to and approved by the Tax Court in its judgment were discussed at length in 

the SCA judgment
28

 and the SCA findings are in line with the correct principles of interpretation 

of statutes
29

 and the previous Tax Court findings on the interpretation of section 24C. 

35. The Tax Court has previously laid down the correct principles in the interpretation of section 24C 

and has consistently found that from the wording of section 24C, the contract being evaluated 

must contain both the income and obligation of future expenses. “Any contract” or “such 

contract” should be viewed within the context, purpose and background of the section 24C. For 

the allowance to be available in terms of section 24C, it must be in terms of the very contract in 

respect of which the income is received that the future expenditure is payable.
30

 

36. The Tax Court judgment per Cloete J is at odds with other previous Tax Court judgments that 

dealt with the interpretation of section 24C in so far as two contracts are involved. The judgment 

of the SCA is in line with the correct principles set out in those judgments and as such, the SCA 

was entitled to interfere with the findings of the Tax Court. Cloete J misdirected herself on the 

law and her findings were based on incorrect principles and as such the SCA correctly set it aside.   

E. INTERPRETATION NOTE 78 

37. The applicant contends that interpretation note 78 is not relied on by SARS to its advantage and 

that if anything, the interpretation note supports the Applicant’s case.
31

 

38. We submit that that submission by Big G is incorrect. We refer this Court to what is stated by 

SARS in paragraph 7.1 of the interpretation note:  

“The analysis required under section 24C must generally be performed on an individual 

contract-by-contract basis and an allowance will only be permitted if the Commissioner is 

satisfied that the income received or accrued under a contract will be used to fully or 

                                                           
28

  See paragraphs 11 – 12 of the SCA Judgment  
29

  Cool Ideas 1186 CC v Hubbard & another 2014 (4) SA 474 (CC) (2014 (8) BCLR 869; [2014] ZACC 16) 

para 28: “A fundamental tenet of statutory interpretation is that the words in a statute must be given their 

ordinary grammatical meaning, unless to do so would result in an absurdity. There are three important 

interrelated riders to this general principle, namely: (a) that statutory provisions should always be interpreted 

purposively; (b) the relevant statutory provision must be properly contextualized; and (c) all statutes must be 

construed consistently with the Constitution, that is, where reasonably possible, legislative provisions ought to 

be interpreted to preserve their constitutional validity. This proviso to the general principle is closely related to 

the purposive approach referred to in (a).” 
30

  ITC 1667 (61 SATC 439) (C); ITC 1527 (54 SATC 227); ITC 1840 (79 SATC 62); ITC 1697 (63 SATC 146) 
31

  See paragraph 14 to 18 of the Applicant’s submissions 
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partly finance the future expenditure which will be incurred as a result of performing 

under the same contract.” 

39. The example relied on by the applicant does not advance its case. The principle illustrated on 

paragraph 7 of the interpretation note is that in order to qualify for an allowance in terms of 

section 24C, an analysis has to be made on a contract by contract basis. Only if contracts are 

similar and have the same obligations that the taxpayer will be required to perform under those 

contracts, then such taxpayer will be entitled to a s24C allowance.  

40. The contents of the interpretation note confirms the findings of the SCA and as such, Big G’s 

submission in paragraphs 14 – 18 of its submission are incorrect.  

F. SECTION 39(2) OF THE CONSTITUTION 

41. Big G contends in its submissions that the Court must adopt an interpretation which promotes the 

spirit, purport and objects of the Bill of Rights as set out in paragraph 39(2) of the constitution.
32

 

42. Big G is raising this point for the first time in circumstances where it has not amended its 

pleadings which served before the Tax Court or supplemented its affidavit which is before this 

Court, and in circumstances which do not meet any of the criteria set out in Donelly v Barclays 

National Bank.
33

 

43. The principle of reading in conformity with the Bill of Rights as contended for by Big G means 

that courts must prefer interpretations that fall within the boundaries of the Bill of Rights over 

those that do not provided that such interpretation can reasonably be ascribed to the section.
34

 

44. It has been held that the provisions of section 39(2) of the Constitution is limited to what the text 

of the provisions in question are capable of meaning.  The interpretation must not be fanciful or 

farfetched, but one which that reasonably arises from the challenged text without unwarranted 

strain, distortion or violence to the language.
35

  

45. Reference to this section and the interpretation sought by Big G is far-fetched and based on the 

facts of this case, language and the purpose of section 24C, the provisions of section 39(2) do not 

find any application.  Big G does not identify any right in the Bill of Rights which should be read 

                                                           
32

  See paragraph 20 to 23 of Big G’s submission. Section 39(2) of the constitution states that when interpreting 

any legislation, and when developing common law or customary law, every court, tribunal or forum must 

promote the spirit support and object of the Bill of rights.  
33

  1990 (1) SA 375 (W) at 380 - 381B 
34

  Investigative Directorate: SEO v Hyundai Motor Distributors 2001 (1) SA 545 (CC) at paragraph 23 
35

  FN 12 supra at paragraph 24; See also Daniels v Campbell 2004 (5) SA 331 (CC) paragraphs 83 - 84 
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into the interpretation of section 24C.  There is no factual basis, none whatsoever, for the court to 

apply the provisions of section 39(2) of the Constitution. If the at all, the Court should apply the 

provisions of section 39(2). We submit that the Constitutional imperatives that the Court should 

take into account is SARS’ constitutional obligation to collect taxes and administer the Acts 

which governs it. 

46. It is unclear how the narrow interpretation of the phrase "in terms of" will affect any right set out 

in the Bill of Rights.  Big G makes these submissions without laying a factual basis for such 

interpretations.  It is difficult to comprehend how this section finds application in this case.  The 

court should not be left to speculate and SARS cannot be left to speculate on the grounds entitling 

Big G to rely on the provisions of section 39(2).  It is therefore our submission that the provisions 

of section 39(2) do not find any application herein and should be rejected.  

47. The same principles apply to the submissions relating to Black Economic Empowerment.
36

  It is 

not clear how a narrow interpretation of the phrase "in terms of" affects the emerging Black 

businesses in the franchising industry.  There is no factual basis for this assertion and Big G has 

failed to lay such factual basis which is a factor that the Court must take into account in deciding 

whether to interpret that phrase too narrowly or broadly.  

48. This is yet again a new point which is introduced by Big G at this late stage in the proceedings.  It 

is also introduced in circumstances where the principles laid out in Donelly v Barclays Bank 

National Bank Ltd
37

 are not met.  This Court is urged to reject it for two reasons: first, it cannot 

be introduced at this late stage in circumstances where Big G has failed to lay the basis for this 

Court to accept it and second, it simply finds no application on the facts of this case and on 

interpretation of section 24C.  

49. In the premises, the submission relating to BEE and section 39(2) must be rejected.  SARS' 

mandate is to apply different statutes governing it and to collect taxes.  It has to do so irrespective 

of BEE objectives.  What is required is that in doing so, it must act within the prescripts of the 

law.  We contend that on the facts of this case, the application of section 24C does not hamper 

any transformation objectives and there is no link or any factual basis of this submissions and it 

must be rejected. 

 

 

                                                           
36

  See paragraph 22 to 23 of Big G's submission 
37

  Supra 
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Does Section 24C denude the fiscus permanently?  

50. The answer to this question takes one back to the purpose of section 24C. It is to provide relief to 

taxpayer’s whose income includes large advance payments which advance payments are intended 

for future expenditure received by or accrued to them and such advance payment. It is aimed at 

dealing with situations where an anomaly arises when income is received in one year and 

expenditure is incurred the following year. Prior to the introduction of section 24C, taxpayers 

have on occasion suffered the hardship of paying tax on income received in advance without 

enjoying any relief for expenditure yet to be incurred. 

51. Sections 24C is however not aimed to be a reserve fund for taxpayers who are not entitled to the 

allowance. It should be noted that tax is a yearly event and for each year of assessment taxpayers 

must pay taxes on the correct taxable income. The effect of section 24C is that it results in a lower 

taxable income and thus less tax payable. This means that the Commissioner will collect less tax 

and un-qualifying taxpayers such as Big G will unduly pay less tax. This is because in the case of 

Big G, the alleged obligation to carry out the refurbishment is, at best, contingent. In other words, 

the obligation of Big G to upgrade or refurbish the restaurant is dependent on the franchisor 

calling upon Big G to either refurbish or renovate. The exact nature of the obligations that Big G 

has to perform will only be known once (and if) it is called upon to perform that obligation. 

Furthermore, the obligation is still dependent on the Franchisor’s approval of the plans and 

specifications for all construction, repairs or fixtures in connection with such upgrade. For as long 

as the franchisor does not call upon Big G to perform a (un)certain obligation as determined by 

the franchisor from time to time and for as long as it does not approve the plans and specification, 

the taxpayer’s obligation to refurbish or upgrade the restaurant does not arise.  

52. For as long as the obligation does not arise and Big G is allowed the allowance, the fiscus will be 

stripped off tax which ought to have been collected, but is not.  Tax is a yearly event and for 

every year that Big G is unduly allowed a 24C allowance, SARS is stripped off the taxes which 

ought to be collected and thus resulting in less tax collection.  

53. Section 24C is a timing provision. Taxpayers who are not entitled to this provision can 

manipulate their tax affairs in such a way that they unduly reduce their taxable income and 

unduly benefit from a section 24C allowance. We wish to highlight that for section 24C to apply, 

Big G must have met the requirements of section 24C (1) and (2). The issue of whether section 

24C denudes the fiscus permanently does not arise if there is no compliance with section 24C (1) 

and (2) of the Act. In this case, Big G has not met the requirements of section 24C (1) and (2) and 
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that is where the enquiry should end. Any allowance to a taxpayer who does not meet the 

requirements of section 24C denudes the fiscus. 

Prejudice 

54. SARS' mandate is to collect all revenues due and to ensure optimal compliance with Tax, 

Customs and Excise legislation. SARS administers a number of tax Acts, in terms of which 

money (taxes, duties and levies) is collected and paid into the National Revenue Fund. SARS also 

collects money on behalf of other departments under their legislation, which is then also paid into 

the National Revenue Fund.  

55. Although section 24C is a timing provision, collection of taxes is on annual basis. The prejudice 

suffered by SARS will be that it will collect less taxes and this will affect the fiscus. It will not be 

able to adequately carry out its mandate because it will be collecting less taxes that it is entitled 

to.  

56. We respectfully submit that prejudice is not the test for section 24C allowance. To an extent that 

it is held that prejudice is the test, we submit that Big G will also not suffer any prejudice because 

it can claim a deduction when it actually incurs the expenditure. It will not suffer any prejudice 

because it does not meet the requirements of section 24C(1) and (2). It has not alleged any 

prejudice. There is no amount of future expenditure, its obligation to perform under the franchise 

agreement is contingent and the income is not earned under the same contract which creates the 

obligation. Furthermore, it does not receive any advance payment. The prejudice to SARS is the 

collection of less taxes to the disadvantage of the fiscus. 

 

KW LÜDERITZ SC 

KD MAGANO 

 

Chambers, 3 June 2019 


