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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On Tuesday, 12 November 2019 at 10h00, the Constitutional Court will hear an 

application for leave to appeal against a judgment and order of the Supreme Court of 

Appeal.  The Supreme Court of Appeal upheld an appeal by the respondent, the 

Commissioner of the South African Revenue Service, against an order of the Tax Court 

of South Africa, Western Cape Division, Cape Town (Tax Court). 

 

The applicant, Big G Restaurants (Pty) Ltd, is a franchisee operating certain restaurants 

in terms of a written franchise agreement concluded with a franchisor, the 

Spur Group (Pty) Ltd.  At issue is the interpretation of section 24C of the Income Tax Act 

58 of 1962 (Income Tax Act), particularly whether the applicant is entitled to an 

allowance in terms of this section for the 2011 – 2014 years of assessment. 

 

The applicant claimed a section 24C allowance for the 2011 – 2014 years of assessment 

for the future costs of revamping its restaurant premises on the basis that the franchise 

agreement obliged it to periodically revamp the premises.  The applicant contended that 

the costs of revamping the premises constitute “future expenditure” as envisaged in 

section 24C of the Income Tax Act.  The respondent disallowed the section 24C 

allowance on the basis that: (i) the income received by or accrued to the applicant during 

the relevant years of assessment was not received in terms of the franchise agreement 

from which an obligation to incur future expenditure arose; and (ii) the obligation to incur 

the expenditure sought to be deducted by the applicant was neither unconditional nor 

certain as required by section 24C.  The respondent raised an additional assessment for 

the 2011 – 2014 years of assessment. 



 

The applicant objected to the additional assessment contending that its income in any 

year includes amounts received or accrued in terms of the franchise agreement.  This 

income is used in whole or in part to finance the inevitable future “revamp” expenditure 

which will be incurred by it in the performance of its obligations under the franchise 

agreement.  The respondent disallowed the objection.  The applicant appealed against the 

disallowance of its objection to the Tax Court. 

 

The Tax Court held that the income earned by the applicant is income earned, for 

purposes of section 24C, under the same contract that the applicant’s future expenditure 

will be incurred – the franchise agreement.  This is because the franchise agreement 

imposed an obligation on the applicant to actively provide and sell meals to customers.  

This obligation appeared in the same contract that contains the obligation to refurbish the 

premises.  The Tax Court set aside the additional assessments raised by the respondent.  

The respondent was granted leave to appeal to the Supreme Court Appeal. 

 

The Supreme Court of Appeal upheld the appeal and set aside the decision of the 

Tax Court.  It reasoned that section 24C has two basic requirements: (i) there must be 

income received or accrued in terms of a contract; and (ii) the respondent must be 

satisfied that such amount, i.e. the income received from the contract, will be used wholly 

or partially to finance future expenditure that a taxpayer will incur in performing its 

obligations under that same contract.  The Supreme Court of Appeal held that none of the 

rights accorded to the applicant under the franchise agreement were rights to income, 

instead, the applicant receives income as a result of the contracts it has with patrons who 

come into its restaurant to buy food.  The applicant was granted leave to appeal to the 

Constitutional Court. 

 

Before the Constitutional Court, the applicant submits that the matter turns on the 

interpretation of the words “in terms of” in section 24C.  It contends that the general 

principles of interpretation require a “unitary exercise” of interpretation, loyalty to the 

text of a document, read in its context, and commercial sensibility.  Section 24C of the 

Income Tax Act must therefore be interpreted accordingly.  On those accepted principles, 

the interpretation contended for by the applicant is the only one which is consistent with 

the language of the section, gives rise to a sensible and business-like result and regime 

and does not undermine the purpose of such regime or the purpose of the section.  

The Supreme Court of Appeal therefore erred in its interpretation of section 24C. 

 

The respondent submits that the application raises neither a constitutional matter, nor an 

arguable point of law of general public importance which ought to be considered by the 

Constitutional Court.  It is therefore not in the interests of justice for the appeal to be 

heard.  Regarding the merits, the respondent contends that the applicant did not meet the 

requirements of section 24C in that it failed to demonstrate that: (i) the income in the 

particular years of assessment includes or consists of an amount which is received or 

accrued under “such contract”; and (ii) the amount claimed will as a fact be used to 

finance an expenditure which will (as a fact) be incurred by the applicant in a subsequent 

year of assessment in performing obligations under such contract.  The respondent also 



contends that in order to give effect to the intention of the legislation, the phrase “in 

terms of” must be interpreted narrowly. 


