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MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is not 

binding on the Constitutional Court or any member of the Court. 

 

On Tuesday, 5 November 2019 at 10h00, the Constitutional Court will hear an application for 

leave to appeal against a judgment of the Supreme Court of Appeal which upheld an appeal 

against a judgment of the High Court of South Africa, Western Cape Division, Cape Town (High 

Court).  The High Court declared that the lease agreements between the applicants and the first 

respondent (Oregon Trust) had been validly renewed and prohibited Oregon Trust from evicting 

the applicants from the leased premises. 

The second respondent (Sale’s Hire) owns and operates a franchise business.  Mr Sale is its only 

member.  Sale’s Hire entered into a cooperation agreement with the National Empowerment 

Fund (the Fund) in terms of which the Fund would provide loans to formerly disadvantaged 

employees of Sale’s Hire to operate franchises as part of a black economic empowerment 

initiative.  The applicants are businesses owned by former employees of Sale’s Hire and financed 

by the Fund.  The applicants entered into franchise agreements with Sales Hire that were 

intended to run for a period of ten years.  The applicants operate their businesses from premises 

which they lease from Oregon Trust, of which Mr Sale is a trustee.  The franchise agreements 

require that the applicants operate their business from these approved premises.  The leases were 

intended to run for an initial period of five years, but conferred on the applicants an option to 

renew the leases for a further period of five years.  The renewal clause in the lease agreements 

provides that the option to renew be exercised by giving notice six months before the termination 

of the lease.  The applicants purported to exercise the option to renew after the time period for 

doing so had expired and in a manner which was not clear and unequivocal.  The respondents 

alleged that the option to renew had lapsed and the lease agreements had expired by effluxion of 

time. 



The applicants instituted urgent proceedings in the High Court against Sale’s Hire and Oregon 

Trust seeking an order declaring that they had validly exercised their option to renew their 

respective leases and prohibiting Oregon Trust from evicting them.  Oregon Trust brought a 

counter-application for the eviction of the applicants on the basis that the leases had expired 

though the effluxion of time.  The High Court held that, on the basis of fairness and good faith, 

the strict terms of the lease agreement should not be enforced.  The termination of the leases 

would result in the applicants losing their businesses as well as the failure of a black economic 

empowerment initiative.  This, the High Court held, would constitute a disproportionate sanction 

for the failure of the applicants to comply with the renewal clause.  The High Court granted the 

applicants the relief sought. 

Aggrieved, the respondents appealed to the Supreme Court of Appeal.  That Court rejected the 

notion that where a sanction for failure to comply with the terms of an agreement is 

disproportionate, it is unenforceable.  It held that recognising this rule would undermine the 

principle of legality.  The Supreme Court of Appeal held that fairness and reasonableness are not 

self-standing principles.  In its view, the question in the matter was whether the enforcement of 

the renewal clause would be contrary to public policy.  It held that there were no considerations 

of public policy that rendered the renewal clause unenforceable.  The Supreme Court of Appeal 

upheld that appeal and replaced the High Court’s order with an order dismissing the application 

and directing the eviction of the applicants from the leased premises. 

Before the Constitutional Court, the applicants contend that the Supreme Court of Appeal failed 

to pay due regard to the decisions of the Constitutional Court that require the law of contract to 

be infused with the principles of fairness and reasonableness.  The applicants further contend that 

there are public policy considerations which militate against the strict enforcement of the 

renewal clause.  They place particular reliance on the prospect of the failure of a publicly funded 

black economic empowerment initiative. 

The respondents contend that declaring, as the High Court did, that the applicants had validly 

exercised their option to renew, despite their failure to comply with the renewal clauses, will 

effectively involve the Court making a new contract for the parties.  They submit that no 

consideration of public policy permits this.  The respondents further contend that the test for 

determining whether the enforcement of a contractual term is contrary to public policy is whether 

there were circumstances which prevented compliance with the term.  They submit that the 

applicants simply failed to comply with the renewal clause in circumstances where they could 

have done so.  In the alternative, the respondents contend that the public policy considerations 

which arise in this matter favour enforcement of the renewal clause. 

 


