
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
CASE NO: 109/2019  

SCA CASE NO: 74/2018 

WCC CASE NO: 13689/2016 

 
 
In the matter between: 
 
 
BEADICA 231 CC First Applicant 

BEADICA 232 CC Second Applicant 

BEADICA 234 CC Third Applicant 

BEADICA 235 CC Fourth Applicant 

 
 
and 
 
 
THE TRUSTEES FOR THE TIME BEING 

OF THE OREGON TRUST (IT 728/1995) First Respondent 

SALE’S HIRE CC Second Respondent 

NATIONAL EMPOWERMENT FUND Third Respondent 

 

 
FIRST RESPONDENT’S PRACTICE NOTE 

 
 

 
A. NATURE OF THE PROCEEDINGS: 

 
1. Opposed application for leave to appeal against an order of the SCA 

which: 

 
1.1 set aside the High Court’s declarator that options to renew lease 

agreements had been validly exercised by the Applicants; 
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1.2 ordered the ejectment of each of the Applicants from the leased 

premises. 

 
2. The parties’ written arguments also cover the merits of the appeal. 

 
B. ISSUES THAT WILL BE ARGUED: 

 
3. Whether a lessee’s failure to comply with the contractual terms of an 

option to renew a lease, where the non-compliance would result in the 

termination of the existing lease through effluxion of time, can be cured 

by the application of public policy. 

 
4. Whether there are reasonable prospects of success in the appeal in 

order to warrant leave to appeal, alternatively whether the appeal 

should be upheld. 

 
C. NECESSARY PORTIONS OF THE RECORD: 

 
5. In the opinion of counsel for the First Respondent, there are no 

particular portions of the record that are necessary for the 

determination of the matter, other than those indicated in the written 

argument. 

 
D. ESTIMATED DURATION OF ORAL ARGUMENT: 

 
6. One day. 
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E. SUMMARY OF THE FIRST RESPONDENT’S ARGUMENT: 

 
7. The lease agreements in question are fixed term leases which 

terminated through effluxion of time on their agreed termination date, 

namely, 31 July 2016. 

 
8. Each of the leases contained a right of renewal in the form of an option 

to renew, which could be exercised by each of the Applicants (“the 

Lessees”) in accordance with the provisions of the renewal clause. 

 
9. None of the Lessees gave notice of intention to renew their respective 

leases within the time, or in accordance with the requirements, of the 

renewal clause. Accordingly, none of them validly exercised a right to 

renew their respective leases. 

 
10. The Lessees contend that it is against public policy to strictly enforce 

the renewal clause in the particular circumstances, and that it should 

be declared that they had validly exercised the renewal options, 

notwithstanding their non-compliance with the renewal clause. 

 
11. The present matter does not raise either of the following two issues on 

which this Court has not pronounced: 

 
11.1 Whether good faith and fairness are substantive rules, apart 

from public policy, which could be employed to invalidate a 

contractual term or its enforcement. 

 
11.2 Whether the prevailing judicial restraint principle in relation to 

public policy has been, or should be, relaxed. 
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12. There is no precedent or principle for public policy to be invoked in 

order for the Court to declare that new five year leases are deemed to 

have been concluded with the First Respondent. Such a far-reaching 

result runs counter to the fundamental rule that the Court may not 

make a contract for the parties. 

 
13. In any event, the relevant tests formulated by this Court in Barkhuizen v 

Napier must be applied to determine whether the Lessees’ failure to 

comply with the renewal clause can be cured by the application of 

public policy. Those tests are the following: 

 
13.1 The test for determining whether a clause is contrary to public 

policy, is fairness (in its broad sense). 

 
13.2 The test for determining such fairness is, firstly, whether the 

clause itself is unreasonable. 

 
13.3 This first question of the fairness test involves the weighing up of 

pacta sunt servanda against the constitutional right which is 

being implicated by the contractual term, as well as a 

consideration of the relative situation of the contracting parties, 

particularly their bargaining power. 

 
13.4 The second (and presently relevant) question of the fairness test 

is, if the clause itself is reasonable, whether it should be 

enforced in the light of the circumstances which prevent 

compliance therewith. 
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14. Accordingly, the test for determining whether the enforcement of a 

contractual term is unfair and therefore contrary to public policy, is 

whether there were circumstances which prevented compliance with 

the term (“preventing circumstances”). 

 
15. As the Lessees do not contend that the renewal clause itself is 

unreasonable, it is the latter test, requiring an inquiry into preventing 

circumstances, which is relevant in the present matter. 

 
16. The Lessees did not refer to any preventing circumstances. They have 

thus simply failed the Barkhuizen test for unfairness of enforcement of 

a contractual term, and consequently failed the Barkhuizen test for 

enforcement being contrary to public policy. 

 
17. Should this Court not agree with such interpretation and application of 

the Barkhuizen test, it is submitted in the alternative that: 

 
17.1 At the very least the Barkhuizen test places preventing 

circumstances as a paramount public policy consideration in 

determining the fairness of enforcement of a contractual term. 

 
17.2 All the relevant public policy considerations must then be taken 

into account in a balancing process where the relative weight is 

assigned to each consideration. 

 
17.3 In the present instance, the following considerations would carry 

significant weight in such balancing process: 

 
17.3.1 the absence of preventing circumstances; and 
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17.3.2 if the Court were to validate the Lessees’ failure to 

exercise the renewal option in accordance with the 

renewal clause, it would have the effect of the Court 

making new agreements for the parties. 

 
17.4 When weighing up those two considerations, together with 

further constitutional and commercial considerations, against 

those highlighted by the Lessees, the scales are tipped in favour 

of enforcement of the renewal clause. 

 
18. In the premises: 

 
18.1 The appeal bears no reasonable prospects of success and it 

would therefore not be in the interests of justice for leave to 

appeal to be granted; 

 
18.2 Alternatively, the appeal against the judgment of the SCA should 

be dismissed. 

 
F. AUTHORITIES: 

 
19. The authorities on which particular reliance will be placed during oral 

argument are the following: 

 
19.1 Barkhuizen v Napier 2007 (5) SA 323 (CC); 

 
19.2 Mohamed’s Leisure Holdings (Pty) Ltd v Southern Sun Hotel 

Interests (Pty) Ltd 2018 (2) SA 314 (SCA). 
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J MULLER SC 
 

HL DU TOIT 
 

First Respondent’s Counsel 
Chambers 

Cape Town 
14 August 2019 

 
 

 
 


