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SALE’S HIRE CC Second Respondent 

NATIONAL EMPOWERMENT FUND Third Respondent 

 

 
FIRST RESPONDENT’S WRITTEN ARGUMENT 

 
 

INTRODUCTION 

 
1. The issue in this matter is whether a lessee’s failure to comply with the 

contractual terms of an option to renew a lease, where non-compliance 

would have the effect of the existing lease terminating through effluxion 

of time, can be cured by the application of public policy. 
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2. Contrary to the repeated assertions by the Applicants (“the Lessees”) 

and in the submissions made on their behalf1, the First Respondent 

(“the Trust”) did not terminate the leases, on notice or otherwise. As 

fixed term leases they terminated through effluxion of time on their 

agreed termination date, namely, 31 July 2016. They terminated 

automatically, without any termination notice from the lessor being 

required.2 

 
3. Each of the leases, however, contained a right of renewal.  A right of 

renewal of this kind constitutes an option to renew.3  The valid renewal 

of a lease in accordance with an option to renew brings into existence a 

new lease agreement, not the continuation of the old lease agreement.4 

 
4. An option to renew is a form of pactum de contrahendo, ie, an offer to 

renew coupled with an offer to keep the offer open on the terms of the 

option.5 

 
5. The exercise of the option occurs with the acceptance of the offer to 

renew and the normal contractual rules on the acceptance of offers, 

including those on the time within which and the manner and clarity of 

communication of acceptance, apply.6 

                                            
1
 Record  Vol.1 p.21 para 43; Vol 7 p.652 para 23;  Applicants’ Submissions paras 4, 7, 99 

and 105 
2
 Glover, Kerr’s Law of Sale and Lease, 4

th
 ed (2014) at 570-571 

3
 Cooper, Landlord & Tenant, 2nd ed (1994) at 346 

4
 Cooper, Landlord & Tenant, supra, at 345; Golden Fried Chicken (Pty) Ltd v Sirad Fast 
Foods CC 2002 (1) SA 822 (SCA) at para [4]; Shell SA (Pty) Ltd v Bezuidenhout & 
Others 1978 (3) SA 981 (NPD) at 985C; Fiat SA v Kolbe Motors 1975 (2) SA 129 (O) at 
139D-G 

5
 Cooper, Landlord & Tenant, supra, at 346 

6
 Kerr’s Law of Sale & Lease, supra, at 548 
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6. Accordingly, acceptance of the offer – the lessee’s election to exercise 

the right – to renew must be unequivocal7 and the lessee must 

communicate his decision within the period stipulated in the lease.8 

 
7. That is because after the time within which the option is to be exercised 

has passed, the right to renew lapses.9 

 
8. The renewal option in the present case is contained in clause 20.1 of 

each of the leases.10  It reads: 

 
“The Lessee shall have the right to extend the Lease Period by a 

further period as set out in section 13 of the Schedule on the 

same terms and conditions as set out herein, save as to rental, 

provided that the Lessee gives the Lessor written notice of it’s 

exercising of the option of renewal at least six (6) months prior to 

the termination date.” 

 
9. The Lessees brought an application in the High Court to declare that 

the renewal options had been validly exercised, notwithstanding the 

Lessees’ non-compliance with clause 20.1. The Lessees’ case is 

summarised as follows in their heads of argument11: 

 

                                            
7
 Cooper, Landlord & Tenant, supra, at 384; Boerne v Harris 1949 (1) SA 793 (A) at 801 

8
 Cooper, Landlord & Tenant, supra, at 347; Biloden Properties (Pty) Ltd v Wilson 1946 
(NPD) 736 at 744; Cope v Zeman & Another 1966 (1) SA 431 (SWA) at 434B-F; Rhoodie 
v Curitz 1983 (2) SA 431 (CPD) at 438H-439G 

9
 Ibid and cf Pick n Pay Retailers (Pty) Ltd & Others v Eayrs & Others NNO 2012 (1) SA 
238 (SCA) at 246F 

10
 Record  Vol.1  p.171 

11
 Applicants’ Submissions paras 5 & 7 
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“Relying on Barkhuizen … the lessees contended it was against 

public policy to strictly enforce the renewal provisions.” (our 

emphasis) 

 
10. The Lessees’ case is therefore founded solely on public policy, as 

employed in Barkhuizen12. They do not contend that the renewal 

provisions themselves are contrary to public policy, merely the 

enforcement thereof.  

 

11. Nor do the lessees contend that the common law should be developed. 

 

12. In arguing that the judgment of the Supreme Court of Appeal (“the 

SCA”) should be overturned, the central theme of the Lessee’s 

contentions is that the SCA followed an overly-conservative approach 

and relied on certain controversial principles which are not supported 

by the judgments of this Court, particularly Barkhuizen and Botha13. 

 

13. The opposing contentions of the First Respondent (“the Trust”) can be 

summarised as follows: 

 

13.1 None of the Lessees validly exercised the right to renew its 

lease; and there is no precedent or principle for public policy to 

                                            
12

 Barkhuizen v Napier 2007 (5) SA 323 (CC) 

13
 Botha and Another v Rich N.O. and Others 2014 (4) SA 124 (CC) 
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be invoked in order for the Court to declare that new five year 

leases are deemed to have been concluded with the Trust. 

 

13.2 To the extent that certain principles referred to in the judgment 

may properly be described as controversial, the SCA in the 

present matter did not place particular reliance on such 

controversial principles, but faithfully applied Barkhuizen. 

 

13.3 On a proper interpretation of Barkhuizen, the test for 

determining whether the enforcement of a contractual term is 

unfair and therefore contrary to public policy, is whether there 

were circumstances which prevented compliance with the term 

(“preventing circumstances”). 

 

13.4 The Barkhuizen test was also applied as such in Mohamed’s 

Leisure14, whereas Botha is distinguishable. 

 

13.5 Alternatively, if our submissions on the Barkhuizen test are 

incorrect, at the very least Barkhuizen set preventing 

circumstances as the dominant public policy consideration. In 

the present matter, the weighing up of all the relevant public 

policy considerations tips the scales in favour of enforcement of 

the renewal provisions. 

                                            
14

 Mohamed’s Leisure Holdings (Pty) Ltd v Southern Sun Hotel Interests (Pty) Ltd 2018 
(2) SA 314 (SCA) 
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PUBLIC POLICY CANNOT CREATE A COMPLETELY NEW AGREEMENT 

FOR THE PARTIES 

 

14. As part of its rationale, the SCA held that no consideration of public 

policy permits the making of contracts for parties by a Court, and that 

that was the effect of the High Court’s order.15  In the present case, 

none of the Lessees gave notice of intention to renew their respective 

leases within the time, or in accordance with the requirements, of 

clause 20.1: 

 
14.1 The First Applicant’s letter of 29 March 2016 was a “request to 

propose a renewal on our already existing lease agreement with 

the option to purchase”.16  Not only did it fail to notify the Trust of 

an election to activate its right to renew, but the letter was 

coupled with a proposal to secure an option to purchase. 

 
14.2 The Third Applicant’s email of 3 March 2016 was principally a 

request to the Trust to consider an offer to purchase the 

premises, coupled with a request that the Trust forward a “draft 

of the renewal of premises lease”.17 

 
 

                                            
15

 SCA’s judgment, para [42] (now reported sub nominee Trustees, Oregon Trust & 
Another v Beadica 231 (CC) & Others 2019 (4) SA 517 (SCA)) 

16
 Record Vol. 2 p.155 

17
 Record Vol. 2 p.156 
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14.3 The Fourth Applicant relies on a letter written by its accountant 

enquiring how soon a lease agreement could be drawn up and 

sent to him in draft “for discussion purposes”.18 

 
14.4 In relation to the Second Applicant, the Lessees were never able 

to produce any notice allegedly sent by it.  Despite allegations 

that one was indeed sent in March 2016,19 it seems clear on the 

papers that no such notice was in fact sent.20 

 
15. At common law, therefore, none of the Lessees validly exercised a right 

to renew their respective lease agreements. By the time three of the 

lessees addressed the letters to the lessor referred to above, the right 

to renew no longer existed. By the time the Lessees launched their 

application in the High Court, the leases had terminated, automatically, 

through the effluxion of time. 

 
16. The High Court’s judgment was not simply a decision by a court 

declining specifically to enforce a contractual sanction, such as 

cancellation for breach (in which event the existing lease would simply 

continue until its agreed termination date). The High Court’s decision 

had the effect of creating a new agreement, in the form of a new five 

year lease where, at common law, none had come into effect. 

 

                                            
18

 Record Vol. 2 p.157 

19
 Record Vol. 6 Pied RA, para 5, p. 575 

20
 Record Vol. 6 Annexure “SA1”, p. 577-579; Seaward RA, paras 4-11, Vol. 6, p. 581-582 
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17. Such an outcome runs counter to the fundamental rule that the Court 

may not make a contract for the parties.21 

 
18. Even if this Court has such power, there is no precedent in its decisions 

or those of the SCA for public policy (or estoppel22) being employed to 

achieve such a far-reaching result. 

 
19. In order to achieve this result, this Court would have to develop the 

common law.  In the SCA, however, the Lessees expressly disavowed 

any reliance on section 39(2) of the Constitution and do not submit in 

their submissions to this Court that the common law should be 

developed.  There is in any event no doctrinal or principled basis on 

which the common law can or should be developed in this way. 

 
BARKHUIZEN ON PUBLIC POLICY 

 
20. Turning next to a more general discussion on the pronouncements 

found in Barkhuizen, they include the following (“the Barkhuizen 

principles”): 

 
20.1 Pacta sunt servanda gives effect to the central constitutional 

values of freedom and dignity. Self-autonomy, or the ability to 

regulate one’s own affairs, even to one’s own detriment, is the 

very essence of freedom and a vital part of dignity.23 

                                            
21

 Sasfin v Beukes, supra, at 16H-I; Mohamed’s Leisure, supra, at 324J 

22
 In the example in para 154 of Applicant’s Submissions, an estoppel could not be upheld, as 
the effect of doing so would be to sanction non-compliance with a non-variation clause: 
HNR Properties CC and Another v Standard Bank of SA Ltd 2004 (4) SA 471 (SCA) 
para [21]. 

23
 Barkhuizen para [57] 
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20.2 Pacta sunt servanda is a profoundly moral principle, on which 

the coherence of any society relies. It is also a universally 

recognised legal principle. However, the principle will not apply 

where the particular term, or its enforcement, is contrary to 

public policy.24 

 

20.3 The proper approach to the constitutional challenges to 

contractual terms is to determine whether the term challenged is 

contrary to public policy.25 

 

20.4 Public policy: 

 

20.4.1 represents the legal convictions of the community;26 

 

20.4.2 is deeply rooted in the Constitution and its underlying 

values;27 

 

20.4.3 requires, in general, that parties should comply with 

their contractual obligations that have been freely and 

voluntarily undertaken;28 

 

                                            
24

 Barkhuizen para [87] 

25
 Barkhuizen para [30] 

26
 Barkhuizen para [28] 

27
 Barkhuizen para [28] 

28
 Barkhuizen para [57] 
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20.4.4 imports the notions of fairness, justice and 

reasonableness29 and is informed by the concept of 

ubuntu.30 

 
20.5 Intruding (through public policy) on apparently voluntarily 

concluded arrangements is a step that judges should 

countenance with care, particularly when it requires them to 

impose their individual conceptions of fairness and justice on the 

parties’ individual arrangements.31 

 
20.6 The concepts of justice, reasonableness and fairness also 

constitute good faith.32 “As the law currently stands, good faith is 

not a self-standing rule, but an underlying value that is given 

expression through existing rules of law”.33 

 
20.7 The onus rests on the party seeking to avoid the enforcement of 

the term on grounds of public policy.34 

 
21. In Barkhuizen this Court thus held that notions such as fairness, 

reasonableness and ubuntu could be employed to nullify a contractual 

term, or its enforcement, but only viewed through the portal of public 

                                            
29

 Barkhuizen para [73] 

30
 Barkhuizen para [51] 

31
 Barkhuizen para [70] 

32
 Barkhuizen para [80] 

33
 Barkhuizen para [82] 

34
 Barkhuizen para [58] 
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policy. The question as to whether good faith should retain its limited 

role as the law currently stands, was expressly left open.35 

 

22. Legal commentators have identified an ostensible controversy which 

has subsequently arisen, essentially concerning the issue whether 

good faith (or fairness) is indeed a substantive rule which could serve 

to invalidate a contractual term or its enforcement. The SCA has 

preferred to apply the law as it currently stands, whereas this Court, 

albeit obiter, has implied that good faith might have a more direct role 

to play in the development of the common law of contract.36 

 

23. However, in the present case the issue regarding fairness as a 

substantive rule does not arise, as the Lessees have founded their 

case squarely on public policy. 

 

24. In their heads of argument37 counsel on behalf of the Lessees have 

identified two further ostensibly controversial pronouncements by the 

SCA, in Pridwin38 and Bredenkamp39 respectively, which, they 

contend, are not supported by Barkhuizen. As, we submit, the SCA’s 

decision in the present matter did not turn on either of those 

                                            
35

 Barkhuizen para [82] 

36
 Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 
(CC) paras [71] – [72] 

37
 Applicants’ Submissions paras 56 & 60 

38
 AB and Another v Pridwin Preparatory School and Others 2019 (1) SA 327 (SCA) 

39
 Bredenkamp and Others v Standard Bank of South Africa Ltd 2010 (4) SA 468 (SCA) 
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pronouncements and they are not determining principles in the present 

matter, we comment only briefly on the Lessees’ contentions. 

 

25. First, the six principles governing private contracts and public policy, 

distilled by the SCA in Pridwin, evidently emanate from and 

correspond to the Barkhuizen principles. The Lessees, however, 

contend that Pridwin’s fifth principle is unduly stringent and not 

supported by precedent. The principle was formulated as follows:40 

 
“a court will use the power to invalidate a contract or not to 

enforce it, sparingly, and only in the clearest of cases in which 

harm to the public is substantially contestable and does not 

depend on the idiosyncratic inferences of a few judicial minds.” 

 

26. However: 

 
26.1 That judicial restraint or caution is necessary when applying 

public policy was expressly acknowledged in one of the 

Barkhuizen principles, although only with reference to the 

formulation by Cameron JA (as he then was) in the court a 

quo.41 

 
26.2 The SCA’s formulation in Pridwin was derived not only from the 

pre-constitutional decision in Sasfin42, but also the more recent 

                                            
40

 Pridwin para [27] 

41
 Barkhuizen para [70] 

42
 Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) 
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decision in Spence43 by the Court of Appeal for Ontario in 

Canada. In the Canadian common law system public policy is 

also gleaned from the Canadian Constitution, which includes a 

bill of rights. In Spence the court quoted from a judgment of the 

Canadian Supreme Court.44 

 
26.3 Accordingly, it is submitted that this Court in Barkhuizen did not 

hold that the prevailing judicial restraint principle in relation to 

public policy in a contractual setting should be relaxed, but the 

formulation of the principle was considered more closely in 

Pridwin. 

 
27. Second, in Bredenkamp45 Harms DP made the following observation 

regarding Barkhuizen, with which the Lessees take issue: 

 
“... I do not believe that the judgment [in Barkhuizen] held or 

purported to hold that the enforcement of a valid contractual 

term must be fair and reasonable, even if no public policy 

consideration found in the Constitution or elsewhere is 

implicated.” 

 

28. In Bredenkamp Harms DP was merely pointing out that Barkhuizen 

held that the proper approach to the constitutional challenge to 

enforcement of a contractual term is to determine whether the 

                                            
43

 Verolin Spence et al v BMO Trust Co 2016 CanLII 34005 (SCC) para 41 

44
 Re Millar [1938] S.C.R. 1 at 7 

45
 Bredenkamp para [50] 
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enforcement would be so unfair that it is contrary to public policy. But 

Barkhuizen is not authority for fairness constituting a substantive, 

overarching rule. 

 

29. The SCA’s observation in Bredenkamp is clearly correct. All the 

references in Barkhuizen to fairness were made in the context of 

fairness as a concept informing public policy and as a test for the 

conformity of a contractual term to public policy (as the analysis of the 

test below confirms). 

 
30. As the present matter raises neither the issue of the stringency of the 

judicial restraint principle, nor the issue of fairness as a substantive 

rule, the next question is the manner in which public policy is to be 

invoked – in accordance with Barkhuizen – in relation to the 

enforcement of the renewal clause. (Barkhuizen, similarly, involved the 

non-compliance with a contractually agreed time limit.) 

 
BARKHUIZEN ON ENFORCEMENT CONTRARY TO PUBLIC POLICY 

 

31. In Barkhuizen Ngcobo J formulated an edifice of tests for purposes of 

determining whether a contractual term per se, or its enforcement, 

would be contrary to public policy: 

 
31.1 First, Ngcobo J held that the applicable test for determining 

whether a time limitation clause is contrary to public policy,46 is 

                                            
46

 Barkhuizen para [49] 
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“fairness”47. It is evident from his judgment that he intended 

fairness here to bear its broad meaning, including notions such 

as reasonableness, justice and equity. 

 

31.2 Thereafter, Ngcobo J formulated the test for determining such 

fairness as follows:48 

 
“There are two questions to be asked in determining 

fairness. The first is whether the clause itself is 

unreasonable. Secondly, if the clause is reasonable, 

whether it should be enforced in the light of the 

circumstances which prevent compliance with the time 

limitation clause.” 

 

31.3 According to Ngcobo J, the first question of the fairness test 

(whether the clause itself is unreasonable) involves the 

consideration of constitutional values in two respects: 

 

31.3.1 Pacta sunt servanda must be weighed up against the 

constitutional right which is being implicated by the 

contractual terms in question.49 

 

                                            
47

 Barkhuizen paras [51] – [52] 

48
 Barkhuizen para [56] 

49
 Barkhuizen para [57] 
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31.3.2 If it is found that the objective terms are not 

inconsistent with public policy, “on their face”, the 

further issue will arise as to whether the terms are 

contrary to public policy in the light of “the relative 

situation of the contracting parties”, particularly the 

possibility of inequality of bargaining power.50 In case 

of such inequality, the constitutional values of equality 

and dignity may be implicated to such an extent that 

they render the clause itself unreasonable and 

therefore contrary to public policy.51 

 

32. Although the first question (whether the clause itself is unreasonable) 

does not arise in the present matter, it is significant that (a) the 

implicated constitutional right and (b) the relative situation of the 

contracting parties are considerations relevant only to the question 

whether the clause itself is unreasonable – not to the question whether 

its enforcement would be unreasonable. 

 

33. As regards the second, presently relevant, question of the fairness test, 

in particular the phrase “the circumstances which prevented 

compliance” (“preventing circumstances”): 

 

                                            
50

 Barkhuizen para [59] 

51
 Barkhuizen para [15] 
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33.1 The phrase is employed at the outset in the formulation of the 

general test for fairness, and prior to any consideration of the 

available evidence in the particular case. 

 
33.2 Accordingly, as a matter of logic and interpretation it is incorrect 

to argue (as the Lessees appear to imply) that Barkhuizen’s 

focus on preventing circumstances was as a result of the 

absence of evidence thereof in that particular case. 

 

33.3 More importantly, preventing circumstances are not described in 

the judgment merely as a relevant consideration, but as the very 

test for determining whether enforcement would be unfair, and 

thus contrary to public policy. 

 
34. The following subsequent references in the judgment to preventing 

circumstances are significant, particularly as they were also made in 

general terms, without reference to the particular facts of the case: 

 
34.1 “The second question [in determining fairness] involves an 

inquiry into the circumstances that prevented compliance with 

the clause.”52 

 
34.2 “What this means in practical terms is that once it is accepted 

that the clause does not violate public policy and non-

compliance with it is established, the claimant is required to 

                                            
52

 Barkhuizen para [58] 
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show that in the circumstances of the case there was a good 

reason why there was a failure to comply.”53 

 
34.3 “The inquiry is whether in all the circumstances of the particular 

case, in particular, having regard to the reason for non-

compliance with the clause, it would be contrary to public policy 

to enforce the clause.”54 (our emphasis) 

 
 

35. When it came to applying the second question of the fairness test to 

the facts of that case, Ngcobo J identified the absence of evidence of 

preventing circumstances only: 

 
35.1 “The difficulty in the present case is that the applicant has not 

furnished the reason for the non-compliance with the time clause 

… We are left to speculate on the reason for non-compliance. 

Without those facts it is impossible to say whether the 

enforcement of the clause against the applicant would be unfair 

and thus contrary to public policy.”55 

 
35.2 “In the result, without facts establishing why the applicant did not 

comply with the clause, I am unable to say that the enforcement 

of the clause would be unfair or unjust to the applicant.”56 (our 

emphasis) 

 

                                            
53

 Barkhuizen para [58] 

54
 Barkhuizen para [69] 

55
 Barkhuizen para [84] 

56
 Barkhuizen para [85] 
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36. In judging fairness of enforcement (the second question), Ngcobo J did 

not mention any other factor in respect of which this Court would have 

preferred to have the benefit of evidence – for example, the value of 

the insurance premiums paid by the applicant, or the full consequences 

of the loss of his vehicle and his claim. Nor did Ngcobo J again refer to 

the implicated constitutional right to seek judicial redress, or to the 

relative situation of the contracting parties. 

 

37. The singular determining role of preventing circumstances, as indicated 

by the above dicta, illustrates that Barkhuizen is authority for the 

proposition that the presence of preventing circumstances is in fact the 

test for determining whether enforcement, at least of a provision 

providing for any time limitation, would be unfair and therefore contrary 

to public policy. 

 
38. In the application of the test, preventing circumstances would therefore 

operate as a threshold; if no reason for the non-compliance with the 

term is provided, that would be the end of the inquiry. Should a reason 

be provided, the Court would then determine its cogency and in 

particular whether it pertains to preventing circumstances. The reason 

would then be weighed up against other potential considerations of 

public policy. 
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39. Part of the rationale for the inquiry into preventing circumstances was 

described Ngcobo J in the following terms:57 

 
“For all we know he may have neglected to comply with the 

clause in circumstances where he could have complied with it. 

And to allow him to avoid its consequences in these 

circumstances would be contrary to the doctrine of pacta sunt 

servanda. This would indeed be unfair to the respondent.” (Our 

emphasis) 

 
 

40. This passage of the judgment also confirms that, for example, innocent 

ignorance of the clause resulting in a neglect to comply will not 

constitute sufficient reason, if compliance had been possible. 

 
41. In Barkhuizen the applicant launched his proceedings prior to this 

Court clarifying that also the enforcement of a contractual term could 

be avoided on grounds of public policy, if the complainant discharges 

his onus in that regard. The applicant’s case in replication was merely 

that the clause itself was contrary to public policy.58 It is therefore 

understandable that the applicant omitted to adduce evidence of the 

reason for his non-compliance. 

 

42. The Lessees, however, have no such excuse. They approached the 

High Court on motion and on the express ground that enforcement of 

                                            
57

 Barkhuizen para [85] 

58
 Barkhuizen para [5] 
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the renewal clause would be contrary to public policy.59 They explain 

that they did so in reliance on Barkhuizen60. Yet, despite their onus, 

they failed to refer to any preventing circumstances. In this situation the 

inescapable inference is that there were no preventing circumstances 

and that they simply “neglected to comply with the clause in the 

circumstances where they could have complied with it”, in the language 

of this Court in Barkhuizen. 

 

43. The Lessees have thus simply failed the Barkhuizen test for 

unfairness of enforcement, and consequently failed the Barkhuizen 

test for enforcement being contrary to public policy. 

 
THE BARKHUIZEN TEST APPLIED IN MOHAMED’S LEISURE 

 
44. We turn next to refer to the SCA’s decision in Mohamed’s Leisure, for 

three reasons: 

 
44.1 First, it is a recent judgment on the issue of whether the 

enforcement (implementation) of a clause in a lease, providing 

for a time limit, was contrary to public policy. 

 
44.2 Second, the SCA applied the Barkhuizen test to the issue, 

without placing particular reliance on other (controversial) 

principles from previous SCA decisions, and held that such 

enforcement was not contrary to public policy. 

 

                                            
59

 Record  Vol.1  p.13  para 24.2;  Record  Vol.1  p.23  para 47 

60
 Applicants’ Submissions para 5 
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44.3 Third, this Court unanimously dismissed the lessee’s application 

for leave to appeal, on the basis that the appeal bore no 

prospects of success.61 

 
45. The High Court62 had considered the proportional prejudice either party 

would suffer resulting from eviction, as well as the Lessee’s bank being 

to blame for the late payment, as being of crucial importance in its 

decision not to permit cancellation following breach. 

 

46. On appeal the SCA considered the lessee’s submissions regarding 

proportional prejudice and the lessor’s lack of bona fides.63 The SCA 

referred to certain of its own judgments, but consistently linked them to 

the supporting pronouncements of this Court in Barkhuizen. In the 

event the SCA found against the lessee by directly applying the 

Barkhuizen test.  It did so in the following terms:64 

 
“The following facts are critically relevant in the present case in 

applying the judgment of the Constitutional Court in Barkhuizen: 

 
(a) the terms of the contract are not, on their face, 

inconsistent with public policy; 

 
(b) the relative position of the parties was one of bargaining 

equality; … and 

 

                                            
61

 Order dated 21 February 2018: Record  Vol.7  p.727 

62
 Mohamed’s Leisure Holdings (Pty) Ltd v Southern Sun Hotel Interests (Pty) Ltd 2017 
(4) SA 243 (GJ) paras [27] – [35] 

63
 Mohamed’s Leisure (SCA) paras [19], [20], [30] & [31] 

64
 Mohamed’s Leisure (SCA) para [28] 
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(c) the performance on time was not impossible because the 

respondent could have diarised well ahead of time to 

monitor this important monthly payment and it could have 

effected other means of payment such as an electronic 

funds transfer. Against this background, it cannot be 

against public policy to apply the principle of pacta sunt 

servanda in this case.” (our emphasis) 

 

47. The first two facts (prima facie consistency and bargaining equality) 

answered, in the negative, the first question of the Barkhuizen test, 

namely, whether the clause itself was unreasonable. The third fact 

(performance not impossible) answered, in the negative, the second 

question of the Barkhuizen test, namely, whether there were 

circumstances which prevented compliance with the clause. 

 
48. The above quoted application of the Barkhuizen test contains and 

concluded the ratio for the SCA’s decision. The final paragraphs of the 

judgment contain a brief discussion of the ratio, but did not add to it. 

Accordingly, the SCA’s decision was not based on a simple conclusion 

that “there were no public policy questions at play”, as the Lessees 

contend.65 The SCA applied the absence of preventing circumstances 

as the test for the fairness of the enforcement of the time limit.  This 

Court implicitly endorsed the SCA in dismissing the lessee’s application 

for leave to appeal. 

 

                                            
65

 Applicants’ Submissions para 81 
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BOTHA v RICH IS DISTINGUISHABLE 

 
49. Botha was decided some four year prior to this Court’s refusal of leave 

to appeal in Mohamed’s Leisure. Botha principally concerned the 

interpretation and application of section 27(1) of the Alienation of Land 

Act in a contract of instalment sale. 

 
50. Although this Court did not expressly refer to public policy or the 

Barkhuizen test, it also did not elevate notions of good faith or fairness 

to substantive rules of contract law. On the contrary, it endorsed the 

view that those notions underlie our law of contract, and have given 

rise to principles such as those of reciprocity and the exceptio non 

adempleti contractus.66 Accordingly, in Botha this Court did not revisit 

or revise the Barkhuizen test. 

 
51. In Botha this Court made the following two observations concerning 

disproportionality:67 

 
51.1 “In my view, to deprive Ms Botha of the opportunity to have the 

property transferred to her under s 27(1) and in the process cure 

her breach in regard to the arrears, would be a disproportionate 

sanction in relation to the considerable portion of the purchase 

price she has already paid, and would thus be unfair.” 

 
51.2 “For the same reasons mentioned above, granting cancellation – 

and therefore, in this case, forfeiture, in the circumstances 

                                            
66

 Botha paras [45] & [46]. See also footnote 64. 

67
 Botha paras [49] & [51] 
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where three-quarters of the purchase price has already been 

paid would be a disproportionate penalty for the breach.” (our 

emphasis) 

 
52. Reading these two dicta together, this Court was of the view that: 

 
52.1 in the particular statutory setting of that case, the sanction for 

breach of the instalment sale agreement would be cancellation 

resulting in (a) Botha’s loss of her statutory right to claim 

ownership of the property and to cure her breach; and (b) 

forfeiture of three-quarters of the purchase price which she had 

already paid; and 

 

52.2 as such, the sanction for breach would be disproportionate in 

relation to the considerable portion of the purchase price paid. 

 

53. The facts and finding in Botha differ entirely from those in the present 

matter. Here there are no issues relating to an instalment sale 

governed by a unique statutory regime, forfeiture, breach, cancellation 

or sanction for breach. This case concerns the consequences of a 

failure to comply with the contractually agreed means by which to give 

effect to a right to conclude a new lease. 
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54. In the recent decision in Atlantis Property68, the majority of a Full 

Bench of the Gauteng High Court similarly distinguished Botha and 

held that Barkhuizen would have applied, had the respondent opposed 

its eviction on the basis that the enforcement of the lease was contrary 

to public policy. 

 

55. In the High Court, Davis J attempted to apply this Court’s 

disproportionality observations in Botha to the very different facts of 

the present matter. In doing so the learned Judge did not refer to public 

policy and, with respect, mistakenly regarded this matter to involve the 

potential sanction of cancellation of the lease.69 This prompted the SCA 

to observe that there is no principle that a disproportionate sanction for 

breach is unenforceable without more, but that a sanction which is 

contrary to public policy will not be enforced.70 Nothing in Botha 

contradicts the SCA’s discussion of the role played by public policy in 

the enforcement of contractual provisions. 

 
56. The comprehensive judgment of this Court in Barkhuizen, containing 

principles and tests of general application, is particularly apposite to the 

facts of the present matter. It is accordingly submitted that the SCA 

was entirely correct in focussing on Barkhuizen instead, as it did in 

Mohamed’s Leisure. 

 

                                            
68

 Atlantis Property Holdings CC v Atlantis Exel Service Station CC (A5030/2018) [2019] 
ZAGPJHC 160; [2019] 3 All SA 441 (GJ) at paras [30] – [31] 

69
 Record  Vol. 7  p.599  para [39] 

70
 Record  Vol. 7  p.636  para [38] 
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ALTERNATIVELY: PUBLIC POLICY CONSIDERATIONS FAVOUR 

ENFORCEMENT 

 

57. Should this Court not agree with our interpretation and application of 

the Barkhuizen test, it is submitted in the alternative that: 

 
57.1 at the very least, the Barkhuizen test places preventing 

circumstances as a paramount public policy consideration; 

 
57.2 all the relevant public policy considerations must then be taken 

into account in a balancing process where the relative weight is 

assigned to each consideration; and 

 
57.3 in such balancing process the absence of preventing 

circumstances will carry significant weight. 

 
58. A further dominant consideration would be that if the Court were to 

validate the Lessees’ failure to exercise the renewal option in 

accordance with the provisions of the leases, it would have the effect of 

the Court making new agreements for the parties.  We have already 

made our submissions as to why the application of public policy cannot 

permissibly achieve such a result. If we are wrong in that regard, at the 

very least this novel use of public policy should not lightly be employed. 

 
The Trust’s public policy considerations 

 
59. In paragraph 130 of their heads of argument, the Lessees identify four 

facts as relevant public policy considerations in their favour: 

 
59.1 The potential collapse of a BEE franchise businesses; 
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59.2 The Lessees’ compliance with their obligations under the leases; 

 
59.3 The lack of prejudice to the Trust if the leases are renewed; 

 
59.4 The Trust’s failure to utilise the benefits of the six month notice 

period by canvassing new tenants. 

 
60. We submit that the Lessees’ four considerations are substantially 

outweighed by the following public policy considerations: 

 
60.1 The absence of preventing circumstances. 

 
60.2 The relief sought by the Lessees would have the effect of the 

Court creating new leases for the parties. 

 
60.3 The emasculation of pacta sunt servanda, buttressed by the 

constitutional values of freedom and dignity and the principle of 

legality. The rule that agreements must be honoured provides 

certainty, not only as required in commerce but by “the 

coherence of any society”. 

 
60.4 The Trust is the owner of the premises.  It accordingly has a 

fundamental right to property in respect thereof, which is of 

indefinite duration. The Lessees’ right of tenancy, on the other 

hand, does not enjoy constitutional protection. It is, by its very 

nature, of limited duration. 

 
60.5 The Trust has an obvious interest in the time limit and common 

law requisites of the renewal option, as it provides commercial 
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certainty as to whether its property would be encumbered by a 

new lease or whether the Trust could exploit its property as it 

wishes, and allows the Trust to plan accordingly. 

 
60.6 The Trust has a fundamental right to associate and to 

disassociate with whomsoever it wishes.71 This is particularly 

relevant in the context where it exercises such freedom, not by 

purporting to cancel the lease, but merely electing not to enter 

into a new lease. 

 
60.7 The right to freedom of disassociation implies that it can be 

exercised without the necessity of disclosing the motive therefor. 

The Trust’s motive for electing not to renew a lease is 

accordingly irrelevant. 

 

60.8 By granting the relief sought the Court would be coercing the 

Trust to conclude leases with tenants whom it does not want to 

have as tenants any longer.72 

 
60.9 The renewal option is not an atypical or obscure term of the 

lease.  It relates directly to its duration. To a businessman - of 

any level of sophistication - the duration of a commercial lease 

would be vitally important. The uncomplicated covering 

summary schedule73 of the lease makes it crystal clear that the 

                                            
71

 Constitution of the RSA, section 18 

72
 Roazar CC v The Fall Supermarket CC 2018 (3) SA 76 (SCA) para [24] 

73
 Record  Vol. 1  p.51  item 7.2 
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lease would terminate on 31 July 2016, as confirmed by the 

duration clause.74 

 
60.10 The renewal option contained in clause 20.1 is, equally, couched 

in simple language. 

 

60.11 The representatives of the Lessees had previously been store or 

regional managers75 and were evidently aware that giving notice 

was required from them in order to renew the leases. They were 

not completely ignorant individuals. 

 

The Lessees’ public policy considerations 

 

61. The fact that the non-renewal of each lease may lead to the collapse of 

a BEE franchise business carries limited weight as a public policy 

consideration, by reason of the following: 

 
61.1 Horizontally, the right to equality is infringed only by unfair 

discrimination as prohibited by section 9(4) of the Constitution. 

Allowing a lease to terminate through effluxion of time does not 

constitute an act of discrimination, merely because the 

termination would happen to impact negatively upon a BEE 

initiative, which, in turn, is broadly aimed at the promotion of 

equality. 
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 Clause 3.1, Record  Vol. 1  p.58 
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 Record  Vol.1  p.25  para 51 
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61.2 By its very nature, a lease agreement is of limited duration. 

Consequently, termination of a lease through effluxion of time 

invariably has some measure of impact on the lessee’s or even 

third parties’ fundamental rights, such as access to housing 

(residence), trade, property in the form of goodwill (business), 

basic education (school), or access to health care services 

(clinic). 

 
61.3 Pacta sunt servanda should therefore not be relaxed simply 

because a particular lease serves a constitutionally laudable 

endeavour. 

 
61.4 In any event, the BEE initiative has been fulfilled, to the extent 

that the franchisees have repaid their loans76 and have had the 

benefit of five profitable years of business. 

 
61.5 In the process the franchisees doubtless acquired experience 

and expertise which they will be able to continue to exploit 

outside the particular franchise. 

 
61.6 As the SCA pointed out,77 it was not the Trust, but the Lessees, 

through their unexplained non-compliance with the renewal 

clause, who jeopardised their businesses. 

 
62. The fact that the Lessees had complied with their obligations under the 

leases is a neutral fact in the present public policy analysis. The 
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Lessees paid rental during the five year lease period, in exchange for 

which they had the benefit of operating their businesses from the 

premises for the same period. 

 
63. It is incorrect that the Trust would not be prejudiced if the leases were 

renewed: 

 
63.1 Forced renewal would mean that the Trust is unable to rely on 

the right afforded by the renewal option to allow the lease over 

its property to come to an end. 

 

63.2 As pointed out earlier, forced renewal coerces the Trust into 

leases with tenants whom it clearly does not want as tenants 

any longer. 

 
64. The Trust’s “failure to utilise the benefits conferred on it by the six 

month notice period” is not a relevant public policy consideration. 

 
64.1 The purpose of the six month notice period is to provide early 

certainty to the Trust as to whether it would be locked into a 

further five year lease or is free to exploit its property as it 

chooses. Such exploitation may include the Trust itself utilising 

the property, or selling it free of a lease. 

 
64.2 The notice period is therefore not only aimed at providing the 

Trust with the opportunity to find a new tenant. 
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CONCLUSION 

 
65. Accordingly, the First Respondent seeks an order in the following 

terms: 

 
65.1 That the application for leave to appeal be dismissed; 

 
65.2 Alternatively, that the appeal against the judgment of the SCA 

be dismissed; 

 
65.3 That the First to Fourth Applicants be directed to pay the costs 

of the application for leave to appeal, including the costs of two 

counsel. 
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