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INTRODUCTION 

1. The background facts of this case are as set out in the applicant’s 

founding affidavit.1 We will not restate them here. 

2. This case involves the application of section 10,2 as read with section 

12,3 of the Promotion of Equality and Prevention of Unfair 

Discrimination Act (“PEPUDA”). Section 10 seeks give effect to section 

16(2)(c) of the Constitution.4 

3. Very few, if any, legislative provisions have been as widely criticised for 

being unconstitutional as section 10 has been. This section has been 

maligned in courts, not least the SCA, academic spaces and civil 

society. We respectfully submit that there can be no respectable dispute 

to the fact that section 10 has a very strong chance of being 

unconstitutional. 

 
1  Record, FA, pp1202–1204, para 3. 
2  “Subject to the proviso in section 12, no person may publish, propagate, advocate or 

communicate words based on one or more of the prohibited grounds, against any person, 
that could reasonably be construed to demonstrate a clear intention to – 

 (a) be hurtful; 
 (b) be harmful or to incite harm; 
 (c) promote or propagate hatred.” 
3  “No person may – 

(a) disseminate or broadcast any information; 
(b) publish or display any advertisement or notice, 
that could reasonably be construed or reasonably be understood to demonstrate a clear 
intention to unfairly discriminate against any person: Provided that bona fide engagement in 
artistic creativity, academic and scientific inquiry, fair and accurate reporting in the public 
interest or publication of any information, advertisement or notice in accordance with section 
16 of the Constitution, is not precluded by this section.” 

4  “The right in subsection (1) does not extend to advocacy of hatred that is based on race, 
ethnicity, gender or religion, and that constitutes incitement to cause harm”. Subsection 1 lists 
protected freedom of expression. 
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4. As a result, section 10 has been inconsistently interpreted and applied 

by the lower courts causing legal uncertainty on what the perimeters of 

freedom of expression are. The challenge with section 10 is not limited 

to how it has been interpreted and applied. In fact, this challenge is a 

by-product of the primary concern with section 10–its construction. The 

most obvious cause of the legal uncertainty around this section is the 

“conjunctive versus disjunctive reading” debate. Regrettably, section 10 

is fallible on other fronts as well. We will expand on these arguments 

shortly. 

5. This state of affairs is undesirable for a number of reasons. The first is 

directly linked to FXI’s involvement in this matter. FXI has an objective 

of promoting and protecting the right to freedom of expression and to 

foster a culture of freedom of expression and tolerance of differing 

views and opinions.5 For as long as the jurisprudence of section 10 is 

not definitively decided by this Court, institutions such as the FXI, and 

indeed a Chapter 9 institution such the South African Human Rights 

Commission, are left in an unenviable position of having to protect, and 

advocate for, freedom of expression on the basis of a problematic 

section 10 whose jurisprudence remains uncertain. 

6. Secondly, this renders the general society uncertain of what is expected 

of it in law.6 This is inconsistent with the constitutional rule of law 

 
5  FXI’s admission application FA, p4, para 14. 
6  The need for this Court to decisively opine on section 10 can be best illustrated in the 

Gordhan//Malema (case number EQ JHB 28//2018) matter currently infront of Sutherland J in 
the High Court. In this case Mr Malema requested that the matter be pended to the extent 
that he might need to challenge section 10’s constitutionality. This he does so that this Court 
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prescripts. More devastatingly, this has a ripple consequence of stifling 

the exercise of the freedom of expression for fear of sanction. There is 

of course nothing wrong with legal sanction for unlawful conduct, but 

there is certainly everything wrong when such fear and sanction is 

premised on constitutionally impermissible legislative provisions or 

interpretation. 

7. Given the historical context of the freedom of expression, and its 

fundamental nature in constitutional democracy, the persistence of this 

state of affairs is untenable. This Court is the ultimate vanguard of the 

Constitution and we respectfully implore it to confront the challenges 

with section 10 and decisively rule on it. This it should do, if not for the 

sake of jurisprudence as an end, then certainly for the sake of the 

citizens whose fundamental constitutional rights to freedom of 

expression are limited on the daily basis. 

8. The FXI does not intend to make submissions on whether the 

challenged speech is hate speech or not. This Court has the fortunate 

benefit of parties that will canvass this debate sufficiently. The FXI 

seeks to limit itself to the meaning and interpretation of section 10. 

Suffice to note that we are of the view that any finding based on 

section 10, read conjunctively or disjunctively, has a real potential to be 

 
can give a ruling on its proper interpretation. This matter is but one of many that await for this 
Court to decisively rule on section 10. 
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unjust to either the applicant or the respondents relative to what the 

finding will be.  

9. A conjunctive reading disproportionately favours the respondents while 

a disjunctive reading disproportionately favours the applicant. We will 

premise our submissions on the following two topics, each of which will 

be dealt with in turn. 

9.1. Section 10, on whatever construction and/or interpretation, is 

incapable of being constitutionally reconciled with section 

16(2)(c) and should not be the basis upon which this matter is 

decided.7 If this Court is with the FXI on that submission, we 

submit that it would be appropriate for this Court to decide the 

question before it using section 16(2)(c). 

9.2. Should this Court agree with the above submission, the FXI 

asks this Court to direct its order to the relevant government 

stakeholders and Parliament with the view that Parliament 

considers the judgment and takes steps that it deems fit in the 

circumstances. 

10. Prior to dealing with the above two topics, we make the following point 

on the principle of subsidiarity. 

The principle of subsidiarity is not rigid 

 
7  Section 10 is the legislative embodiment of section 16(2)(c). 
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11. The FXI readily accepts that the principle of subsidiarity forms part of 

our constitutional law. The FXI equally accepts that as a general rule, 

courts should not entertain questions of legislative constitutionality 

unless the relevant provision/s are constitutionally impugned by a party 

to the proceedings. These are however not static principles that must 

be observed rigidly. Where desirable and necessary, they must yield to 

constitutional imperatives such as the avoidance of a constitutional 

absurdity of this Court being called upon to apply legislative provisions 

that pose constitutional challenges which would lead to unjust results. 

12. The potential constitutional challenge with section 10 is not just the 

concern of the FXI. The SCA itself opined as much and continued to 

apply section 16 of the Constitution.8 It held: 

“The disavowal was properly made. There is cause for concern that the 
provisions of s 10 of the Equality Act have the effect of condemning speech 
that is protected under s 16(1) of the Constitution. In their book The South 
African Constitutional Law: The Bill of Rights the writers Cheadle, Davis 
and Haysom examine the provisions of s 10 of the Equality Act. They 
suggest that the formulation of s 10 of the Equality Act is ‘a most 
unfortunate convoluted formulation’ and that it may well constitute an 
unjustified limitation of the freedom of expression in the context of a 
constitutional order ‘committed to robust deliberation’ for these reasons:  

‘It extends the prohibited grounds contained in s16(2) of the Constitution 
in that the latter provision refers to race, ethnicity, gender or religion only, 
and uncouples hurt and harm from incitement to cause harm. While the 
extension of the prohibited grounds can doubtless be justified in terms of 
the limitation clause as contained in section 36, particularly in the context 
of the prohibited grounds contained in section 9(3), the wider formulation 
adopted in section 10(1) will also have to be saved in terms of section 36. 
The combination of an extension of the prohibited grounds beyond those 
contained in section 16(2) and the dispensing with the requirement of 
causation creates the potential for challenge’.  

 
8  SCA judgment, para 14. The FXI makes this submission fully cognisant of the fact that there 

is a debate as to whether the applicant abandoned its section 10 claim as held by the SCA. 
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The contention that a more extensive definition of hate speech can be 
justified under s 36 is at the least debatable as s 16(2) provides an internal 
limitation clause.” 

13. De Vos argues that s 10(1) over-reaches and unjustifiably limits 

freedom of expression.9 

14. In light of that, how can this Court be possibly required to sacrifice 

constitutional justice and public interest at the altar of legal rigidity? 

15. The idea that this Court must overlook section 10 is not novel. In certain 

instances and for various reasons, this Court has preferred to place 

reliance on the Constitution rather than the primary legislation in 

deciding what it felt would be a just and competent decision. We invite 

this Court to do likewise in this case. This proposition is inevitably bound 

to elicit the irresistible pastime attraction–“but those cases are 

distinguishable from this case…” debate. 

16. We do not intend to labour nor debate these points, save to note the 

principle that this Court has relaxed the subsidiarity principle where it 

deemed fit. C Hoexter argues this was the case in the Constitutional 

Court’s KwaZulu Natal Joint Liaison Committee v MEC, Department of 

Education10 decision, for example. She notes that public law was 

‘permitted to come to the rescue notwithstanding the applicant’s non-

reliance on the PAJA’.11 In Albutt, this Court preferred not to rely on the 

 
9  P De Vos ‘On shoot the boer, hate speech and the banning of struggle songs’ (2016) 6 PULP 

Fictions 5, 15–16. 
10  2013 (4) SA 262 (CC), at para 71. 
11  C Hoexter “The Enforcement of an Official Promises: Forms, Substance and the 

Constitutional Court” (2015) 132 South African Law Journal 207 (‘Enforcement’). This 
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normative Promotion of Administrative Justice Act and held that should 

the impugned power amount to administrative action under PAJA, a 

number of ‘complex questions’ would have to be answered which it 

found ‘unnecessary’ to address.12 This Court went on to apply the 

principle of legality. 

17. Further, this Court has extensive powers that are rightly geared at 

empowering this Court to reach just and constitutionally compliant 

decisions. We respectfully submit that we are confronted with a 

situation that warrants such deviation from the principle of subsidiarity.  

18. In so doing, we are not inevitably directing that parties change their 

submissions, but rather that this Court reaches a determination through 

the application of section 16 of the Constitution in the stead of 

section 10. In the result, there is no basis upon which a party could 

claim to be prejudiced by this approach. 

19. This Court is invited to consider the present case in light of its salient 

judgment of S v Mamabolo (E TV, Business Day and the Freedom of 

Expression Institute Intervening) where it held: 

“Freedom of expression, especially when gauged in conjunction with its 
accompanying fundamental freedoms, is of the utmost importance in the 
kind of open and democratic society the Constitution has set as our 
aspirational norm. Having regard to our recent past of thought control, 
censorship and enforced conformity to governmental theories, freedom of 
expression — the free and open exchange of ideas — is no less important 
than it is in the United States of America. It could actually be contended 

 
example is one of many other instances where the subsidiarity principles was relaxed by this 
Court. 

12  Albutt v Centre for the Study of Violence and Reconciliation and Others 2010 (3) SA 291(CC), 
at para 81. 
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with much force that the public interest in the open market-place of ideas 
is all the more important to us in this country because our democracy is 
not yet firmly established and must feel its way. Therefore we should be 
particularly astute to outlaw any form of thought control, however 
respectably dressed.”13 

20. This is particularly important in the context of our history and political 

thought control. We respectfully submit that the impugned speech in 

this case is political in nature and not whimsical hatred of a certain 

group of society. The context is all important. The challenged speech 

was made in a political context of rebuking what the first respondent 

politically thought (and probably continues to think) is racial oppression 

of one dominant group over a disempowered one. In South Africa’s 

historical context, that context is important and must be borne in mind 

when considering the provisions of section 10, as read with section 12. 

21. We now turn to the two topics referred to above. 

CHALLENGES WITH SECTION 10 OF PEPUDA 

22. Section 10 prohibits hate speech. Its fundamental flaw is two-fold. The 

first is that it does not provide for whether its (a)–(c) sub-elements are 

to be read conjunctively or disjunctively. As a result, it is vague. The 

second flaw is related to that. Even if it provided for conjunctive or 

disjunctive reading, such reading would not accord with section 16, 

which it purports to give effect to. We say this for the following reasons. 

Disjunctive reading 

 
13  2001 (5) BCLR 449 (CC) para 37. 
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23. Assuming that the sub-elements were to be read disjunctively, any 

speech that is based on the prohibited grounds and is merely hurtful, a 

standard not envisaged in section 16, would amount to hate speech. By 

way of illustration, the words “God detests homosexuality” may be 

reasonably understood to be hurtful to a Christian homosexual person. 

This however is clearly not what section 16 seeks to prohibit in that it is 

not in itself hateful, though hurtful, and certainly does not incite harm. 

24. It has been widely argued that the words “hurtful” and “harmful” are to 

be read interchangeably. This argument must be rejected on the 

principles of legislative interpretation. We must assume that the 

legislature intended to incorporate different standards when it included 

both words. This we must assume lest the interpretation render 

legislative provisions superfluous. 

25. Botha and Govindjee highlight further problems with section 10. They 

argue: 

“The core problem with the broad test in s 10(1) is that it does not include 
many of the conventional requirements for a hate speech regulator: hurt 
has been elevated to hatred; the focus is on speech that impugns 
individuals as opposed to that which marginalises the target group; 
‘advocacy’ has been extended to include ‘communication’ thereby 
regulating private conversations; the speaker’s intention is tested 
objectively; and it is not necessary that the speech incite others to cause 
harm or be likely to cause harm to the target group. This position is 
aggravated by the wide remedies available to the Equality Courts in hate 
speech cases.”14 

 
14  Joanna Botha & Avinash Govindjee (2016) The regulation of racially derogatory speech in the Promotion 

of Equality and Prevention of Unfair Discrimination Act 4 of 2000, South African Journal on Human 
Rights, 32:2, 293-320, at 306–7. 
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26. Botha and Govindjee argue that all these criticisms warrants a 

constitutional challenge of section 10(1).15 

27. There are a number of criticisms for section 12 as well. Section 12 

purports to curb the overbroad nature of section 10. It provides that any 

bona fide engagement in effectively section 16(1) protected grounds is 

not prohibited by section 10. They are (i) artistic creativity, (ii) academic 

and scientific research inquiry, (iii) fair and accurate reporting in the 

public interest, or (iv) publication of any information, advertisement or 

notice in accordance with section 16 of the Constitution. The 

homosexuality example does not fall into any of those protected 

grounds. The consequence would be that the “homosexual 

hatemonger” would be guilty of an offence in law. We will deal with other 

challenges with section 12 in due course. 

28. The right to freedom of expression is fundamental in our constitutional 

democracy. It is for that reason that section 16(2)(c) is crafted in such 

strong terms as to not unduly limit the right to freedom of expression. 

“Hurt” is not such a standard. 

29. Subsection (c) prohibits speech on the listed grounds that “promotes or 

propagates hatred”. This is wording is most unfortunate and circular. 

Promotion or propagation of hatred is a standard lower than that which 

is envisaged in section 16. Section 16 provides that advocacy of hatred 

 
15  Joanna Botha & Avinash Govindjee (2016) The regulation of racially derogatory speech in the Promotion 

of Equality and Prevention of Unfair Discrimination Act 4 of 2000, South African Journal on Human 
Rights, 32:2, 293-320, at 308. 
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must be accompanied by an incitement to cause harm. In the 

circumstances, read disjunctively, a person who says something that 

might be considered hateful on any of the listed grounds but incites no 

harm will be guilty of hate speech. 

30. Section 10 was meant to give a definitive meaning of what hate speech 

is. The opportunity was lost in grammatical lack of logic. In this regard 

we again make specific reference to section 10(1)(c) which defines hate 

speech as speech that promotes or propagates hatred. This definition 

is circular in that the word “hatred” is used to define what “hatred” is. A 

constituent of a definition cannot equate to the sum total of the same 

definition. Subsection (c) simply takes the test for hate speech no 

further. That is the fundamental challenge with section 10–its overbrard, 

convoluted and vague construction that renders it incapable of being 

reconciled with section 16. 

31. A further challenge with this subsection, when read disjunctively, is that 

it is independent of subsection (b)–which provides that hate speech is 

that which is harmful or incites harm. Section 16 requires that these 

subsections be read conjunctively. In other words, there can be no hate 

speech unless such speech is both hateful and incites harm. Section 

10 clearly falls short on that front as well. 

32. The sum total of our submissions relating to the disjunctive reading of 

section 10 is that it is inconsistent with section 16, which it must be read 

against. 
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Conjunctive reading 

33. This approach appears to be the more preferred approach in trying to 

reconcile section 10 to section 16. The obvious attraction of this 

approach is that it appears, at the face of it, more akin to section 16 in 

that it does not unduly limit the ambit of section 16. 

34. In trying to remedy the challenges with the disjunctive reading, this 

approach is equally guilty of prejudicing the applicant in that it requires 

more than what is envisaged in section 16 to find one liable for hate 

speech. The consequence of this approach is that one can only commit 

hate speech if on one of the listed grounds, he advocates words16 that 

are (i) hurtful, (ii) harmful or incite harm, and (iii) promotes or propagates 

hatred. 

35. By way of practical application, the following words would not amount 

to hate speech if they were directed at black people that are 

nonetheless not hurt by them–“All blacks are lazy and incompetent 

monkeys, and all Boeremag sympathisers must take up arms and 

continue with the work of exterminating them”. This is another clear 

case of legal absurdity. 

36. We respectfully submit that the inclusion of the “hurtful” requirement 

finds no constitutional justification. Courts have sought to validate and 

 
16  The choice of the term “word” instead of “speech” is part of the unfortunate wording of this 

section because strictly speaking, it means one cannot commit hate speech through written 
or sign language or symbols for example–a clear absurdity. This is also a subject of debate 
in the lower courts. 
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draw a distinction between what is hurtful (psychological) and what is 

harmful (physical) for purposes of section 10. With due respect, this is 

not helpful because it means that, on conjunctive reading, one cannot 

be said to commit hate speech if such speech is not both 

psychologically and physically harmful. The word “harmful” is well 

capable of being interpreted as either denoting physical or 

psychological pain. The inclusion of hurtful has done nothing but raise 

the concerns alluded to above. 

37. In the circumstances, we submit that neither the conjunctive nor the 

disjunctive reading of section 10 is capable of reconciling it with 

section 16. It appears to us that the best way to reconcile section 10 

with section 16 is through a combination of both the conjunctive and 

disjunctive reading. This would however be undesirable in that it would 

add to the convoluted nature of section 10. In any event, some 

distinguished members of the academic field have tried to provide 

various complex interpretations of section 10, none of which solve the 

issues we have raised, and will raise, in these submissions. 

38. We respectfully submit that we have set out a case for why section 10 

is problematic. This section’s challenges is compounded by section 12 

which we now turn to deal with. 

CHALLENGES WITH SECTION 12 OF PEPUDA 

39. Section 12 seeks to regularise the section 10 hate speech provisions 

such that they conform to the section 16 protections. For one reason or 
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the other, this provision is housed under the unfair discrimination 

prohibition section–but is cross-referenced in section 10 as a proviso to 

section 10 itself. 

40. The obvious question is what exactly circumscribes section 10? Is it the 

whole of section 12? In other words, is hate speech to be tested against 

the legislative and constitutional unfair discrimination provisions? More 

probably, is section 10 circumscribed by the words “Provided that bona 

fide engagement in artistic creativity, academic and scientific research 

inquiry, fair and accurate reporting in the public interest or publication 

of any information, advertisement or notice in accordance with section 

16 of the Constitution, is not precluded by this section”? 

41. This vagueness permeates the hate speech provisions in PEPUDA. 

Moreover, section 12 is guilty of constitutional inconsistency insofar as 

it sets thresholds and standards that are not contemplated in 

section 16. There is no requirement in section 16 that requires that 

speech be bona fide in order to receive constitutional protection. 

42. This test places an obvious challenge to political statements for 

example. Apart from the fact that the phrase “bona fide” unduly limits 

the ambit of the right to freedom of expression, it also causes undue 

confusion. What does the phrase mean? 

43. Suppose a journalist publishes a completely fair and accurate article 

reporting on grand corruption in the highest offices of the state, with the 

consequence that the public will be aware and hopefully hold the 
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government to account. Suppose further that the said journalist 

published that article, not for accountability purposes, but because she 

does not like the political party in question and the article has harmful 

racial undertones. Is that publication done in good faith for purposes of 

section 12? 

44. Lastly regarding this section, the inclusion of section 12 takes the hate 

speech analysis no further and fails to remedy the concerns raised in 

earlier in these submissions, which purportedly was its intended 

purpose. If anything, it is guilty of compounding the hate speech 

challenges as shown immediately above. 

45. We hope that we have been able to convince this Court that section 10, 

as read with section 12, of PEPUDA is irreconcilable with section 16 of 

the Constitution. To that end, it would be impossible for this Court to 

reach a just and constitutionally competent verdict using its current 

structure. For this reason, we propose the following approach and 

remedy. 

PROPOSED SOLUTION 

The Subsidiarity Principle Should Be Relaxed 

46. We have already submitted that in instances where this Court found it 

fit to do so, it has relaxed the subsidiarity principle and that it is 

appropriate that is does likewise in this matter. The consequence is that 

this Court must use section 16 to resolve the dispute before it. It is worth 
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repeating that this decision will have precedent setting characteristic 

that will set the tone for how freedom of expression is understood and 

applied. 

47. This will be for the benefit of the lower courts that are evidently 

struggling with the grasp of section 10. As an indirect consequence of 

that, the courts might be less saddled with hate speech case flows as 

the position will be clearer. It is not far-fetched to suggest that most of 

the hate speech matters are borne of the confusion around section 10’s 

application. A decisive finding of this Court will also assist organisations 

such the FXI and other amici curiae before this Court to fulfil their 

obligations that are directed at upholding and protecting human rights, 

at least in the context of dignity and freedom of speech. Chapter 9 

institutions such the Human Rights Commission will also have the 

benefit of settled jurisprudence in the fulfilment of its constitutional 

mandate.  

48. From a jurisprudential perspective, the rule of law is the cornerstone of 

our Constitution. Rule of law dictates that governing laws must be clear 

and enforceable. Importantly, it would be a constitutional travesty to 

have a jurisprudential system that is uncertain about one of the 

fundamental constitutional rights going on unabated. These are but few 

examples of the import of this matter and its decision. 

49. In the long term and beyond these proceedings, we propose that this 

Court deals with section 10 as follows. 
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Proposed Recommendations to Parliament 

50. Should this Court agree with the submissions of the FXI in respect of 

sections 10 and 12 of PEPUDA, the FXI proposes that this Court orders 

that its judgment be brought to the attention of the relevant stakeholders 

and departments of government, and in particular the National Speaker 

of Parliament with recommendations and directions that this Court 

would deem fit. This Court could also direct that the relevant bodies 

liaise with it on their position regarding the proposed recommendation. 

This Court could also put in place a monitoring mechanism that this 

Court may deem appropriate. 

51. Being fully cognisant of the separation of powers principle, the FXI 

takes due care not request of this Court to direct Parliament on how to 

deal with the challenges of the impugned sections. With that said, the 

FXI takes the view that the wording of sections 10 and 12 should take 

the form and content of section 16 as far as practically possible in order 

to avoid the challenges raised in these submissions. 

CONCLUSION 

52. In these submissions, we have attempted to persuade this Court to bear 

in mind the context of freedom of expression in South Africa, particularly 

political speech. This context should assist the Court reach a just 

decision.  
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53. We have also sought to persuade this Court to consider the 

inappropriateness of applying section 10 as it is. In the circumstances, 

we have invited this Court to consider applying section 16 in resolving 

this dispute. 

54. The FXI takes no position and makes no submissions on whose favour 

this Court should rule. The FXI confines itself to attempting to assist this 

Court make a just decision which decision would hopefully settle the 

jurisprudence of hate speech. We have made submissions on the 

importance of this judgment. 

55. The FXI is circumspect of overextending its liberties while 

simultaneously doing its best to assist this Court. For this reason, we 

have provided general proposals on how this Court can ensure that the 

challenges created by sections 10 and 12 are decisively done away 

with. These recommendations largely involve the legislature and the 

relevant departments. 

56. With these submissions we are hopeful that we are of assistance to this 

Court. 

MM KA-SIBOTO 
Chambers, Sandton 

30 July 2019 
 


