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INTRODUCTION 

1 The Psychological Society of South Africa (PsySSA) has been admitted as the 

second amicus curiae in these proceedings.1   

2 This is an application for leave to appeal against the Supreme Court of Appeal’s 

judgment in Masuku v South African Human Rights Commission and Another2 

which overturned the orders of the High Court sitting as an Equality Court. 

3 The Equality Court found that Mr Masuku’s statements were hurtful, harmful, 

incited harm and propagated hatred. It ordered Mr Masuku to tender an 

unconditional apology to the Jewish community.3  

4 The SCA upheld the appeal and set aside the Equality Court’s orders.  

5 In doing so, the SCA converted the case from proceedings brought under 

section 10 of the Equality Act into a case about whether the speech fell within 

the ambit of section 16(2) of the Constitution. 

                                                
 
1
  Direction of this Court, Appeal Record, Volume 12, pages 1280-2 volume 12 

2
  SCA Judgment, Appeal Record, Volume 11, pages 1184 to 1198 

3
  Equality Court Judgment, Appeal Record, Volume 11, page 1166 para 65 
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6 It did this because it held that there was cause for concern that the provisions of 

section 10 of the Equality Act had the effect of condemning speech that is 

protected under section 16(1) of the Constitution. It opined that it was debatable 

whether such regulation of speech could be justified under section 36 of the 

Constitution because section 16(2) of the Constitution already contains an 

internal limitation clause.4 It therefore framed the relevant legal question in the 

appeal as whether Mr Masuku’s impugned statements fell within the ambit of 

section 16(2)(c) of the Constitution. This required the court to determine whether 

the statements constituted advocacy of hatred based on race, ethnicity, gender 

or religion and that constituted incitement to cause harm. 

7 It held that the statements did not fall within section 16(2) of the Constitution and 

therefore set aside the Equality Court’s order. 

8 In addition, the SCA held that the evidence of experts on the topic of anti-

Semitism “was of minimal, if any assistance to the resolution of the dispute as to 

whether Mr Masuku's statements amounted to hate speech”.5 

9 PsySSA intends to make general submissions on these two aspects of the 

SCA’s judgment. It sought admission as amicus curiae to advance submissions 

                                                
 
4
  SCA Judgment, Appeal Record, Volume 11, page 1189 para 14 

5
  SCA Judgment, Appeal Record, Volume 11, page1192 para 21 
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related to these two aspects of the case because they are likely to have a 

bearing on another matter which is on appeal before the SCA. That matter is the 

Equality Court proceedings against Mr Johnathan Dubula Qwelane. PsySSA’s 

submissions will not address whether Mr Masuku’s statements constitute hate 

speech for purposes of section 10(1) of the Equality Act.   

10 In the Equality Court proceedings in the Qwelane matter, the former President of 

PsySSA gave expert evidence about the strong correlation between the 

tolerance of hate speech in a society and the prevalence of hate crimes 

perpetrated against vulnerable groups.  His evidence was that hate crimes may 

be understood as representing the extreme end of a continuum that starts with it 

being socially acceptable to name call, demean and dehumanise vulnerable 

social groups.  The evidence included research that had been done on the 

impact of hate speech on the psychological well-being of its victims.6 

11 These heads of argument are structured in two parts. 

11.1 First, we shall analyse what we call “the constitutional circumspection” of 

the SCA. We shall show that it was the SCA’s unwarranted misgivings 

about the constitutionality of section 10 of the Equality Act that prompted it 

to convert the case into a dispute about section 16(2) of the Constitution. 

                                                
 
6
  PsySSA’s amicus curiae application para 16 
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11.2 Second, we shall deal with the role of expert evidence in hate speech 

cases and demonstrate that the SCA erred when it concluded that the 

expert evidence led at the trial was of minimal value. We shall show that 

many jurisdictions recognise the important role that expert evidence can 

play in hate speech cases.  

CONSTITUTIONAL CIRCUMSPECTION 

12 Section 9 of the Constitution entrenches the right to equality. It says that 

everyone is equal before the law and has the right to equal protection and 

benefit of the law. This Court has held that the right entitles everyone to “equal 

concern and respect across difference”.7 

13 Section 9(2) of the Constitution requires the legislature to design measures to 

protect and advance persons disadvantaged by unfair discrimination. Section 

9(4) requires the legislature to enact legislation to prevent unfair discrimination. 

This legislation was so integral to the constitutional project that the Constitution 

provided that the legislation had to be enacted within three years of the date on 

which the new Constitution took effect.8 

                                                
 
7
  Minister of Home Affairs and Another v Fourie and Another (Doctors for Life International and Others, 

Amici Curiae); Lesbian and Gay Equality Project and Others v Minister of Home Affairs and Others 2006 
(1) SA 524 (CC) paras 60 – 61 

8
  Schedule 6 to the Constitution item 23(1). 
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14 The equal concern and respect that section 9 of the Constitution demands for all 

people is undermined not only by acts of discrimination but also by words that 

have a severe impact on the psychological wellbeing of vulnerable minorities. 

15 When Parliament turned to draft legislation that would promote the achievement 

of equality for all people, it recognised that the transition to democracy in our 

country and the full attainment of the rights guaranteed in the Constitution would 

require intervention. 

16 The Preamble to the Equality Act confirms this. It records that the Act 

endeavours to facilitate the transition to a democratic society, united in diversity, 

marked by human relations that are caring and compassionate, and guided by 

the principles of equality, fairness, equity, social progress, justice, human dignity 

and freedom.  The Equality Act accordingly also seeks to advance the right to 

human dignity enshrined in section 10 of the Constitution. 

17 Chapter 2 of the Equality Act fulfils these purposes by identifying the acts and 

the speech that have the potential to retard the achievement of equality in our 

society. It recognises that speech which causes severe psychological hurt, that 

harms and incites harm, or that propagates hatred undermines our constitutional 

project to provide substantive equality and human dignity for all.  The Act calls 

this speech “hate speech”. 
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18 The Act attaches certain consequences to hate speech. It enables the victims of 

hate speech to call the perpetrators to account before an Equality Court. It 

empowers the court to grant remedies that are designed to heal the damage 

done and to educate the perpetrators so that our society as a whole can become 

more caring and compassionate. 

19 When Parliament enacted the Equality Act, it decided that this type of speech 

was anathema to establishing a tolerant society. It therefore created a special 

court to be the mediator of intolerance, bigotry and prejudice. 

20 Parliament was constitutionally permitted to create this forum and to attach 

consequences to harmful speech because the right to freedom of expression is 

not absolute. It may be limited in pursuit of other worthy objectives. 

21 In Islamic Unity,9 this Court recognised that the purpose of section 16(2) of the 

Constitution is to identify speech that is not worthy of constitutional protection. 

Speech that falls within section 16(2) is not constitutionally protected. However, 

all other speech is protected under section 16(1) of the Constitution. The speech 

protected under section 16(1) may be regulated provided that any limitation of 

speech is reasonable and justifiable.10  

                                                
 
9
  Islamic Unity Convention v Independent Broadcasting Authority 2002 (4) SA 294 (CC) 

10
  Islamic Unity paras 30 and 34 
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22 A good example of such a limitation, which has already received the approval of 

this Court, is the law of defamation. The law of defamation limits free speech. It 

attaches consequences to speech that injures reputations. It says that if your 

words defame a person, you may be called to account for those words and 

unless you have a justification for the speech, you will be ordered to make an 

apology or pay money to the plaintiff.11 Limitations to free speech are therefore 

not unusual in our law. They are permissible provided that they pursue a 

legitimate objective and are proportionate. 

23 Section 10 of the Equality Act is a further limitation on section 16(1) of the 

Constitution.  

24 Section 10(1) of the Equality Act provides: 

“Subject to the proviso in section 12, no person may publish, propagate, 
advocate or communicate words based on one or more of the prohibited 
grounds, against any person, that could reasonably be construed to 
demonstrate a clear intention to- 

be hurtful; 

be harmful or to incite harm; 

promote or propagate hatred.” 

                                                
 
11

  Le Roux v Dey (Freedom of Expression Institute and the Restorative Justice Centre as Amici Curiae) 2011 
(3) SA 274 (CC) para 203 
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25 These provisions recognise the psychological impact that hate speech can have 

on a target group. The Equality Act therefore creates a mechanism for society to 

deal in a structured and deliberative way with harmful speech.  This is illustrated 

by the remedies provided by the Equality Act which are aimed at rehabilitation 

and restitution, not punishment or revenge.  These include (in the context of 

speech) financial compensation to a person or an appropriate body or 

organisation, restraining further hate speech, or an apology.12 

26 The SCA’s judgment fails to appreciate the role of the Equality Act in our 

constitutional dispensation. Instead of recognising its role and adjudicating the 

case on the basis of the applicable provisions of the Act, the SCA allowed its 

misgivings about the extent to which the Equality Act regulates speech protected 

under section 16(1) of the Constitution, to justify recasting the case. It 

determined that the question before it was whether Mr Masuku’s speech fell 

within section 16(2) of the Constitution.13 This was not, in fact, the issue before 

it. The issue in the appeal was whether the Equality Court had correctly 

concluded that Mr Masuku’s statements were hurtful, harmful, incited harm and 

propagated hatred. And if so, whether an apology to the Jewish community was 

a just and equitable remedy. 

                                                
 
12

  Section 21 of the Equality Act. 

13
  SCA Judgment, Appeal Record, Volume 12, page 1196 para 31 
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27 The respondents in this Court also accept that this was the true question before 

the SCA. They say that the “SCA ought to have in its judgment properly 

identified section 10(1) as founding the applicant’s cause of action”.14 Despite 

this concession, however, the respondents contend that the applicants’ case did 

not go beyond the definition of hate speech in section 16(2) of the Constitution.15 

But this is incorrect. There was extensive evidence led at the trial about the 

impact of Mr Masuku’s statements on Jewish people. The testimony of Mr 

Shulman was that the statements were “degrading”;16 “scary”,17 “hurtful”,18 

“disturbing and painful”,19 and that they amounted to a threat of violence.20 

28 This testimony took the case well beyond the realm of section 16(2) of the 

Constitution. It dealt with the alleged impact of the speech in terms that bring it 

within the ambit of section 10 of the Equality Act. The SCA ought, therefore, to 

have applied section 10 of the Equality Act and determined whether 

Mr Masuku’s statements infringed the section.  

29 It failed to do so, and its judgment ought to be set aside on this basis. 

                                                
 
14

  Respondents’ heads of argument para 26 

15
  Respondents’ heads of argument para 27 

16
  Record of the Equality Court Proceedings, Appeal Record, Volume 4, page 343 line 8 

17
  Record of the Equality Court Proceedings, Appeal Record, Volume 4, page 375 line 22 

18
  Record of the Equality Court Proceedings, Appeal Record, Volume 4, page 382 line 14 

19
  Record of the Equality Court Proceedings, Appeal Record, Volume 4, page 344 line 4 

20
  Record of the Equality Court Proceedings, Appeal Record, Volume 4, page 354 lines 8 to 11 
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EXPERT EVIDENCE 

30 The SCA found that the expert evidence presented at the trial was of “minimal, if 

any, assistance to the resolution of the dispute whether Mr Masuku’s statement 

amounted to hate speech”.21  

31 One of the questions before this Court is therefore what weight to attach to the 

evidence of the three experts who were led at the trial. Their evidence covered 

the concepts of Zionism, anti-Semitism and their history. It sought to provide 

insight into the context in which the speech was uttered as well as its likely 

impact. 

32 In South African law, the general rule is that opinion evidence is inadmissible 

because it is irrelevant.22  However, expert evidence is an exception to the 

general rule.  In Gentiruco AG v Firestone SA (Pty) Ltd the Appellate Division 

(as it then was) stated:23 

“ . . . the true and practical test of the admissibility of the opinion of a 
skilled witness is whether or not the Court can receive ‘appreciable help’ 
from that witness on the particular issue; in other words, ‘the test is a 

                                                
 
21

  SCA Judgment, Appeal Record, Volume 11, page 1192 para 21 

22
  Helen Suzman Foundation v President of the Republic of South Africa 2015 (2) SA 1 (CC) para 30. 

23
  Gentiruco AG v Firestone SA (Pty) Ltd 1972 (1) SA 589 (A). 
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relative one, depending on the particular subject and the particular 
witness with reference to that subject’.”24 

33 The role of an expert witness is to provide relevant and impartial evidence in 

their area of expertise.  The SCA stated the principles on the role of such 

witnesses generally in PriceWaterhouseCoopers Inc v National Potato 

Co-operative Ltd.25 This Court has also recently explained the role of expert 

evidence: 

“Reliance on expert testimony is a common feature in adjudication.  
Courts routinely rely on experts in fields from medicine to sociology to 
clarify issues and to understand complexities in evidence.”26 

34 Despite this clear role for expert evidence, the SCA rejected the evidence that 

had been led at the trial and contented itself with dictionary definitions of the 

disputed concepts.27  

35 But expert evidence in hate speech proceedings, as in any other type of 

proceeding, can play a valuable role in providing insight that the court would 

otherwise not have available to it.  In this case, anti-Semitism and anti-Zionism 

are concepts with a detailed history and complex denotation.  

                                                
 
24

  Gentiruco AG v Firestone SA (Pty) Ltd 1972 (1) SA 589 (A) at 616H. 

25
  PriceWaterhouseCoopers Inc v National Potato Co-operative Ltd [2015] 2 All SA 403 (SCA) paras 96-114. 

26
  Salem Party Club v Salem Community 2018 (3) SA 1 (CC) para 63. 

27
  SCA Judgment, Appeal Record, Volume 11, page 1193 para 24 
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36 In addition, hate speech is often expressed in offensive, angry, abusive and 

insulting language, but not always.  Hate speech can also be subtle, moderate, 

non-emotive and even bland.  Hate speech may also be conveyed in an 

ambiguous manner, through innuendo or images.28   

37 The role of experts in hate speech trials is important, especially to assist the 

court to appreciate the historical and/or cultural context of such speech. This is 

because speech-act theorists have recognised that certain types of speech do 

not just sound or appear in the semiotic space, but carry with them an action.29 

Expert evidence is therefore regularly admitted in hate speech cases decided by 

the European Court of Human Rights because it assists in unpacking the 

“context and performativity” of certain speech utterances in the given societies.30 

38 Expert witness testimony assists the court to look beyond terminology to gauge 

the impact of such messages, sometimes based on previous experience on 

whether similar messages have invited people to commit acts of violence of 

oppression against a targeted group.31  Expert evidence may also be necessary 

                                                
 
28

  Bikhu Parekh “Is There A Case for Banning Hate Speech?” The Content and Context of Hate Speech 
(Cambridge University Press (2012)) 41 

29
  Belavusau, Uladzislau, “Experts in Hate Speech Cases: Towards a Higher Standard of Proof in 

Strasbourg?” in L. Gruszczynski & W. Werner (eds.) Deference in International Courts and Tribunals: 
Standard of Review and Margin of Appreciation (Oxford University Press, 2014) 255 

30
  Belavusau, Uladzislau (supra) 269 

31
  Tsesis, Alexander, “The Empirical Shortcomings of First Amendment Jurisprudence: An Historical 

Perspective on the Power of Hate Speech”, 40 SANTA CLA8 L. REV. 729 (2000) 784 
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to explain the meaning and significance of terms used in the speech in question 

and in the specific context in which they were used.32 

39 Language is imprecise, context may modify its meaning, and words may be 

used in a special sense.  In hate speech cases, particularly, the aim of the 

inquiry is not to probe the “real” intentions of the makers of impugned statements 

but to ascertain the contextual meaning of the relevant statements.  The inquiry 

is objective: the question is what a reasonable person would have understood 

the statements to mean.   

40 This Court has recently emphasised the importance of reading words in context. 

In Rustenburg Platinum Mine v SAEWA obo Bester, the Court held as follows:33 

“. . . the use of the words ‘swart man’, per se, is not racist and . . . the 
context within which the words were used would dictate whether they 
were used in a racist . . . manner.  . . .  the test to determine whether the 
use of the words is racist is objective – whether a reasonable person, 
objective and informed person, on hearing the words, would perceive 
them to be racist or derogatory.”34 

41 This Court added that when interpreting phrases or statements— 

                                                
 
32

  “Expert witnesses, cultural specificity and the meaning of words”, from The Hartford Guidelines on Speech 
Crimes in International Criminal Law paras 274-289. 

33
  Rustenburg Platinum Mine v SAEWA obo Bester 2018 (5) SA 78 (CC). 

34
  Rustenburg Platinum Mine para 38. 
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“it cannot be correct to ignore the reality of [the] past of institutionally 
entrenched racism and begin an [i]nquiry into whether or not a statement 
is racist and derogatory from a presumption that context is neutral – our 
societal and historical context dictates the contrary.”35 

42 This Court also warned against attempts to sanitise the context in which 

statements are made and assuming that a statement is neutral by referring only 

to the literal meaning of the words in the statement.36 

43 Courts should therefore not prefer dictionary definitions of terms or words or 

concepts that are coloured by the history of certain communities and sociological 

and socio-political events over the opinions of experts that have acquired skill, 

knowledge or expertise beyond the normal experience of the court. 

44 Expert evidence in hate speech trials under the Equality Act also has an 

important role to play when determining whether speech falls within the proviso 

in section 12 of the Act. The proviso provides a defence to a person whose 

speech would otherwise fall foul of the section. It says that – 

“bona fide engagement in artistic creativity, academic and scientific 
inquiry, fair and accurate reporting in the public interest or publication of 
any information, advertisement or notice in accordance with section 16 of 
the Constitution, is not precluded by this section”. 

                                                
 
35

  Rustenburg Platinum Mine para 48. 

36
  Rustenburg Platinum Mine para 48-9. 
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45 Courts would benefit from expert evidence when determining (for instance) 

whether an impugned statement embodies “artistic creativity, academic and 

scientific inquiry” as provided for in section 12 of the Equality Act.37  That 

determination is not to be left exclusively to a court armed only with a dictionary.  

Courts may be assisted by experts to make that determination. 

46 The Canadian courts, for example, have recognised the role of expert evidence 

in determining whether speech falls within the realm of artistic expression and 

therefore ought not to count as hate speech.  

46.1 In R v Sharpe,38 the accused had been charged with possessing child 

pornography and possession of child pornography for the purposes of 

distribution or sale.  Sharpe raised a defence of “artistic merit” and argued 

that the legislative provisions in terms of which he was charged infringed 

his freedom of expression as guaranteed the Canadian Charter of Rights 

and Freedoms, and that the infringement could not be justified in a free and 

democratic society. 

                                                
 
37

  Section 12 of the Equality Act reads in full: 

 “No person may— 

  (a)  disseminate or broadcast any information; 

  (b) publish or display any advertisement or notice, 

that could reasonably be construed or reasonably be understood to demonstrate a clear intention to 
unfairly discriminate against any person: Provided that bona fide engagement in artistic creativity, 
academic and scientific inquiry, fair and accurate reporting in the public interest or publication of any 
information, advertisement or notice in accordance with section 16 of the Constitution, is not precluded by 
this section.” 

38
  R. v. Sharpe [2001] 1 SCR 45, 2001 SCC 2 
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46.2 The Supreme Court of Canada, in discussing the “artistic merit” defence to 

child pornography (and obscenity in general), held that an objective 

determination of artistic merit includes any expression that may reasonably 

be viewed as art, even though an objective party may find it crude or 

immature.  Numerous factors play a role, including the creator’s subjective 

intention, the form and content of the work, its connections with artistic 

conventions, traditions or styles, subject experts’ opinions and the mode of 

production, display and distribution, none of which is conclusive on its 

own.39 

46.3 In R v Cameron,40 also a case considering the defence of artistic merit, the 

Court cautioned that courts must weigh expert evidence, and must be 

careful not to replace expert opinion with a personal assessment: 

“[E]ven the most knowledgeable adjudicator should hesitate to rely 
on his own taste, his subjective appreciation, to condemn art. He 
does not advance the situation by invoking his right to apply the law 
and satisfying it by a formulary advertence to the factors which must 
be canvassed in order to register a conviction.”41 

46.4 In R v Odeon Morton Theatres Limited,42 the Manitoba Court of Appeal had 

to determine whether a dominant characteristic of the impugned film was 

the undue exploitation of sex. The Court held that the issue of whether the 

                                                
 
39

  R. v. Sharpe para 64. 

40
  R v Cameron (1966), 58 D.L.R. (2d) 486 (Ont. C.A.).   

41
  R v Cameron at 515. 

42
  R. v. Odeon Morton Theatres Limited 45 D.L.R (3d) 224  
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film was obscene had to be determined according to contemporary 

community standards in Canada. Among the factors relevant to that 

exercise “is the testimony of the experts, to be judicially assessed and 

weighed.”43 

47 The respondents appear to accept that expert evidence may be relevant to 

establishing the context in which speech takes place.44 They do not, however, 

accept that expert evidence may be lead in order to determine whether speech 

falls within the ambit of section 10 of the Equality Act.45 They are wrong. 

48 Section 10 of the Equality Act is primarily concerned with the impact of certain 

speech on its targets. It is concerned with establishing whether the speech is 

hurtful, harmful, incites harm or propagates hatred. Expert evidence about the 

impact of speech on the target group may therefore be highly relevant to 

determining the effect of the speech. This evidence may also be useful in 

deciding on the appropriate remedy for a breach of section 10. Remedies are 

designed to redress the violation that has occurred46 and should therefore take 

into account the nature and extent of the impact of the speech.  

                                                
 
43

  R. v. Odeon Morton Theatres Limited 235. 

44
  Respondents’ heads of argument para 58 

45
  Respondents’ heads of argument para 58 

46
  Brink v Kitshoff NO 1996 (4) SA 197 (CC) para 42 
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CONCLUSION 

49 The SCA erred in reducing this case to the question whether Mr Masuku’s 

statements fell within section 16(2) of the Constitution. That was not the legal 

question before it. The legal question was whether the Equality Court erred in 

finding that Mr Masuku’s statements were hurtful, harmful, incited harm and 

propagated hatred. That is the question for resolution before this Court. 

50 In determining whether Mr Masuku’s statements fell within section 10 of the 

Equality Act, this Court should take into account the evidence of the experts who 

testified in the trial. Their knowledge and expertise provides an important 

backdrop for understanding the context of the statements, as well as their impact 

on the target group.  
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