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MEDIA SUMMARY 

 

 

The following explanatory note is provided to assist the media in reporting this case and is 

not binding on the Constitutional Court or any member of the Court. 

 

On Tuesday, 27 August 2019 at 10h00, the Constitutional Court will hear an application for 

leave to appeal against a judgment of the Supreme Court of Appeal which upheld an appeal 

against a judgment of the Gauteng Local Division, Johannesburg (Equality Court) declaring 

certain statements by Mr Bongani Masuku (Mr Masuku) to be hate speech. 

 

On two occasions in 2009, 6 February and 5 March, in his capacity as Head of International 

Relations for the Congress of South African Trade Unions (COSATU), Mr Masuku 

disseminated statements (impugned statements).  First he posted the impugned statements on 

a website.  Later, at a rally convened by the Palestinian Solidarity Committee at the 

University of the Witwatersrand, he uttered a series of the impugned statements. 

 

The HRC instituted proceedings before the Equality Court against Mr Masuku and COSATU 

on the basis that the impugned statements amounted to hate speech in terms of section 10(1) 

of the Promotion of Equality and Prevention of Unfair Discrimination Act (Act).  The 

Equality Court held that all the impugned statements were hurtful, harmful and propagated 

hatred against Jewish people and constituted hate speech under section 10(1) of the Act. 

 

Aggrieved, the respondents appealed to the Supreme Court of Appeal.  The Supreme Court of 

Appeal held that counsel for the HRC had disavowed the HRC’s reliance on the Act.  Further, 

the Court did not rely on any expert evidence canvassed but instead, analysed the impugned 

statements in light of the dictionary definition of Zionism.  On this interpretation, the Court 

concluded that Judaism and Zionism are not synonymous and upheld the appeal.  As a result, 

it came to the conclusion that the impugned statements represented political speech that was 

protected under section 16(1) of the Constitution. 

 

Before this Court, the HRC disputes that its counsel retracted the HRC’s reliance on section 

10 of the Act.  It contends pursuant to the principle of subsidiarity, the Supreme Court of 



 

 

Appeal was obliged to analyse the impugned statements through the lens of section 10(1) of 

the Act and not under the auspices of section 16(2) of the Constitution.  Further, the Supreme 

Court of Appeal erred in not considering the expert evidence as it can assist in demonstrating 

the secondary meaning or innuendo of facially benign statements.  Lastly, the HRC 

challenges the respondents’ argument over a cross-appeal on costs and submits that the 

appropriate relief would be the apology ordered by the Equality Court. 

 

Mr Masuku and COSATU contend that, as Mr Masuku’s speech constituted political speech 

and did not demonstrate hatred of a religious or ethnic group, it fell short of being hate speech 

on those grounds.  Therefore it cannot be characterised as a fig leaf for some hatred directed 

at Jews.  The impugned statements should be viewed in the relevant context: Mr Masuku was 

subjected to extreme provocation and baiting on a very sensitive political issue that resulted 

in his speech being reactive rather than advocating hatred.  Furthermore, evidence of the 

HRC’s expert witnesses is irrelevant as experts are only useful insofar as they provide 

relevant information on technical terms. 

 

The South African Holocaust and Genocide Foundation has been admitted as the first 

amicus curiae (amicus).  It argues that pursuant to section 10(1) of the Act, Mr Masuku’s 

words “could reasonably be construed to demonstrate a clear intention to incite harm” in the 

form of inciting imminent violence against Jews.  It also argues that the test for hate speech is 

an objective test.  Further, the Supreme Court of Appeal erred in deciding the matter under 

section 16 of the Constitution. 

 

The second amicus, the Psychological Society of South Africa, contends that the 

Supreme Court of Appeal erred by recasting the relevant legal question whether the 

impugned statements amounted to hate speech from a determination under section 10(1) of 

the Act to one conducted by direct reference to section 16(2)(c) of the Constitution.  Further, 

it contends that the Court ought to have found the evidence of experts in hate speech useful 

when as it equips the court to understand the impact of speech on the target group. 

 

The third amicus, the Freedom of Expression Institute (FXI), argues that the Act does not 

indicate whether the provisions in section 10(1)(a)-(c) are to be read conjunctively or 

disjunctively, rendering the section vague.  Accordingly, FXI contends that this case must be 

decided under section 16 of the Constitution as the principle of subsidiarity is not rigid, as the 

courts have relaxed the principle in appropriate circumstances. 

 

The fourth amicus, Media Monitoring Africa, contends that section 16 of the Constitution 

protects the right to offend, shock and disturb.  In interpreting section 10 of the Act and 

section 16 of the Constitution, it contends that this Court must be mindful of South Africa’s 

repressive history of hate speech regulation. 

 

The fifth amicus, the Rule of Law Project, submits that the provisions in section 10(1)(a)-(c) 

of the Act must be read conjunctively and that the founding value of non-racialism and 

section 9(1) of the Constitution requires that a court cannot take into account the race of the 

speaker in determining hate speech. 

 

The sixth amicus, the Nelson Mandela Foundation, contends that the vast majority of 

decisions from the Equality Court have properly interpreted section 10(1)(a)-(c) to prohibit 

speech that violates the human dignity and equality of people based on their group identity – 

even where the speech in questions entails no “incitement”.  It contends that international law 



 

 

requires the prohibition of speech that denies, downplays, doubts, justifies or approves crimes 

against humanity.  It is therefore permissible and proper to enforce section 10(1) of the Act 

against speech that violates the human dignity and equality of people based on their group 

identity, even where the speech in questions entails no “incitement”. 


