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Introduction 

1 On 31 July 2021, this Court handed down its judgment in Qwelane.1 The Court 

declared section 10(1) of the Promotion of Equality and Prevention of Unfair 

Discrimination Act 4 of 2000 (“Equality Act”) unconstitutional, to the extent that it 

includes the word “hurtful” in the prohibition of hate speech. The Court suspended the 

declaration of invalidity, and ordered an interim reading-in of section 10(1) in the 

following terms: 

“Subject to the proviso in section 12, no person may publish, propagate, 
advocate or communicate words that are based on one or more of the 
prohibited grounds, against any person, that could reasonably be 
construed to demonstrate a clear intention to be harmful or to incite harm 
and to promote or propagate hatred.”2 

2 Common to Qwelane and this matter is the use of speech in the persecution of 

vulnerable minorities, and whether the impugned speech falls foul of the hate speech 

prohibition in section 10(1) of the Equality Act.  

3 The first amicus curiae (“Foundation”) makes two principal submissions: 

3.1 First, Mr Masuku’s speech must be assessed against this Court’s interim 

reading of section 10(1). This does not give rise to any issue of retrospectivity, 

as was the case in Qwelane.  

3.2 Second, on the recast section 10(1), Mr Masuku’s impugned speech 

constitutes hate speech.  

                                            
1  Qwelane v South African Human Rights Commission and Another (CCT 13/20) [2021] ZACC 22 (31 July 

2021). 

2  Qwelane order, para 1(d)(1). 
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4 We address each submission in turn. Before we do so, we outline the effect of this 

Court’s judgment in Qwelane.  

The recast section 10(1) test 

5 The court made three key determinations in relation to section 10(1). 

5.1 First, the Court held that, on a proper interpretation, section 10(1) 

contemplates an objective test;3 it is “an objective standard that requires a 

reasonable person test”.4  

5.2 Second, the Court held that the requirements of section 10(1) must be read 

conjunctively. 5  

5.3 Third, the Court held that the reference to “hurtful” speech in section 10(1) is 

unconstitutional.6 This word has been removed in the interim reading of 

section 10(1).7 

6 Accordingly, in terms of the recast section 10(1), speech will constitute prohibited hate 

speech if it can reasonably be construed to demonstrate a clear intention to be 

harmful or to incite harm and to promote or propagate hatred. The test is an objective, 

reasonable person test.   

                                            
3  Qwelane, paras 96, 97 and 101. 

4  Qwelane, para 96. 

5  Qwelane, paras 102 and 104. 

6  Qwelane, para 144. 

7  Qwelane order, para 1(d). 
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Retrospective concerns do not arise 

7 In Qwelane, this Court assessed Mr Qwelane’s speech against the recast 

section 10(1)8 as follows: 

7.1 The recrafted provision does not deprive Mr Qwelane of any existing rights 

that he had at the time his article was published. Before the Court’s interim 

reading-in of section 10, “the elements of hate speech that were clear and 

constitutional were those in section 10(1)(b) and (c); it was these provisions 

that Mr Qwelane fell foul of”.9  

7.2 Therefore, the typical concerns regarding retrospectivity are not triggered, as 

Mr Qwelane could not have claimed that he was prejudiced by not knowing 

the law beforehand and that the hate speech prohibition did not exist at the 

time the article was published.10 

8 The same applies to Mr Masuku. The HRC’s case against him is based on sections 

10(1)(b) and (c) of the Equality Act: 

8.1 The complaint against Mr Masuku is that he propagated hatred and incited 

violence against Jews.11 The complaint did not rely on his speech being 

“hurtful”. Nor did it rely on section 10(1) prescribing a subjective test; on the 

contrary, the Foundation’s submissions (as well as the HRC’s) contended for 

and were based on an objective test.12 The case against Mr Masuku is 

accordingly entirely in keeping with the recast section 10(1).  

                                            
8  Qwelane, para 184. 

9  Qwelane, para 184. 

10  Qwelane, para 184. 

11  Foundation’s main submissions, para 6. 

12  Foundation’s main submissions, paras 16-18. 
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8.2 Harmful speech that propagates hatred was always excluded from 

constitutional protection, as this category of speech expressly falls within the 

ambit of section 16(2) of the Constitution.  

8.3 Therefore, holding Mr Masuku to the recrafted section 10(1) does not deprive 

Mr Masuku of any existing rights that he had. No issue of retrospectivity 

arises.  

9 The complaint against Mr Masuku must be determined in accordance with the recast 

section 10(1).  

Context is paramount 

10 In Qwelane, this Court held that, 

“In the context of hate speech, what must objectively be determined is 
whether Mr Qwelane’s article could reasonably be construed to 
demonstrate a clear intention to be harmful or to incite harm and to 
promote or propagate hatred. Important considerations in making that 
determination include: who the speaker is, the context in which the 
speech occurred and its impact, as well as the likelihood of inflicting harm 
and propagating hatred.”13 

11 This is precisely the test the Foundation applied to Mr Masuku’s speech in its main 

submissions. It formulated the key question as whether a reasonable member of the 

audience at the Wits rally and reader of the blogpost – whether Jewish or gentile – 

was likely to conclude that Mr Masuku was inciting them to violence against Jews.14 

12 Central to the Foundation’s case was that, since the test is an objective one, context 

is paramount. The court cannot simply look to the dictionary definitions of the words 

                                            
13  Qwelane, para 176. 

14  Foundation’s main submissions, paras 16-18. 
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used (as the SCA did), for the simple reason that this is not how a reasonable 

audience member understands the words. Nor is what Mr Masuku says he intended 

relevant, as it does not elucidate the meaning of the words for the reasonable 

audience member. A reasonable audience member understands the words in the light 

of the context in which they are spoken. This includes both the immediate context of 

the impugned speech and the broader socio-political context at that moment in time.  

13 The broader contextual element that the Foundation emphasised was the long 

narrative of anti-Jewish rhetoric that has dominated world history for two thousand 

years and that culminated in the Holocaust, and that tends to find its way into the 

subtext – rather than the text – of current day anti-Semitic language.  Anti-Zionist 

words, which are socially acceptable, become a proxy for anti-Semitic sentiments, 

which are not. The line of inquiry into proxy language means that, to determine 

whether Mr Masuku’s speech is merely anti-Zionist or whether it is also anti-Semitic, 

the court must look beyond the surface of the words to their sub-textual meaning in 

the particular context in which they were spoken. 

14 Whether or not he intended to, Mr Masuku used familiar anti-Semitic rhetorical 

devices to signify Jews – not just Zionists – and incited violence and propagated 

hatred against Jews. The words Mr Masuku used amounted to “code” or “proxy 

words”: though not expressly anti-Semitic, they invoked anti-Semitic tropes 

subtextually.15 Without using the word “Jew”, he clearly signalled Jews – by, for 

instance, referring to Hitler (who murdered Jews, not Zionists), and the Jewish (not 

Zionist) suburb of Orange Grove.16  

                                            
15  Foundation’s main submissions, paras 32-39. 

16  Foundation’s main submissions, paras 55-60. 
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15 Mr Masuku also evoked classic and age-old anti-Semitic stereotypes, like the outsider 

with political allegiances that lie elsewhere, cementing the impression that the subject 

of his speech was Jews and not Zionists.17  Expert witnesses testified that this anti-

Semitic rhetoric has recurred in various forms through the millennia, like “old poisoned 

wine in new skins”, and has now turned into “anti-Zionist” and anti-Israeli 

propaganda.18  

16 The words used must also be seen in the light of the immediate context, the 

prevailing situation at the time.19 

16.1 The 60 000 – 70 000 South African Jews are a tiny minority, and there is 

currently a global upsurge in anti-Semitism.20 

16.2 While there is a conceptual distinction between anti-Semitism and anti-

Zionism, the vast majority of Jews – 87% of South African Jews – feel a 

“special attachment” to Israel.  It is a profound part of their Jewish identity 

rather than their political ideology, and it is likely that that is how Jews are 

perceived by gentiles. 21 

16.3 The blog entry was published the day after Cosatu (including Mr Masuku), 

along with others, marched on offices housing the South African Jewish 

Board of Deputies and the South African Zionist Federation, to protest 

against the war in Gaza. The people who participated in the march also 

demonstrated outside the local synagogue where the march was taking 

                                            
17  Foundation’s main submissions, para 61. 

18  Foundation’s main submissions, para 35. 

19  Foundation’s main submissions, paras 44-54. 

20  Foundation’s main submissions, paras 48-54. 

21  Foundation’s main submissions, para 31. 
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place.22 There was testimony that people who attended the march were 

brandishing swastikas.23  

16.4 These protests plainly targeted Jews. They took place at Jewish places of 

worship and Jewish organisations, and displayed the reviled emblem of 

Nazism – an emblem of Jewish persecution.24 

17 Viewed in the proper context, the conclusion is inescapable: the reasonable audience 

member or reader (whether Jewish or gentile) could have understood – and with 

regard to the undisputed evidence, did in fact understand – Mr Masuku’s words to 

demonstrate a clear intention to incite them to harm against Jews. 25 

Likelihood of inflicting harm and propagating hatred 

18 The next element of the Qwelane test is whether Mr Masuku’s speech had the 

likelihood of inflicting harm or creating a risk of discriminatory conduct against Jews.26   

19 The Court emphasised that there is no requirement to show a causal link between 

the speech and any subsequent harm: 27 

“Our Constitution requires that we not only be reactive to incidences or systems 
of unfair discrimination, but also pre-emptive. We need to act after the damage 
has occurred where so required, but, importantly, we are also required to act to 
ensure that it does not occur.” 28 

                                            
22  Foundation’s main submissions, para 46. 

23  Foundation’s main submissions, para 46. 

24  Foundation’s main submissions, para 47. 

25  Foundation’s main submissions, paras 46 and 47. 

26  Qwelane, paras 81 and 181. 

27  Qwelane, paras 110 and 111. 

28  Qwelane, para 110. 
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20 Mr Masuku evoked brutal harm, creating a polarisation between “us” and “them”, and 

drawing on the imagery of war to describe the suffering to be meted out to “them”. His 

statements plainly threaten violence: “we” must subject “them” to “perpetual 

suffering”. 29  The statements he made in the context of the volatile rally at Wits, 

continue with these themes. The crowd comprised mainly people protesting against 

the war in Gaza and a handful of Jewish students who were heckling Mr Masuku. His 

threats were directed to the hecklers.  He continued with the familiar polarisation: 

“…COSATU has got members here even on this campus; we can make sure that for 

that side it will be hell...".  Mr Masuku sets up the two sides.  He clarifies the meaning 

of the “hell” it will be for “that side”.  “[A]ny South African family who sends its son or 

daughter to be part of the Israeli Defence Force must not blame us when something 

happens to them with immediate effect.”  Mr Masuku is not talking about 

metaphorical harm and suffering. He is talking about something happening to them 

with immediate effect.  He is threatening violence. 30 

21 Mr Masuku also expressly threatened violence at the rally: 

“…we are just talking now because we can talk, but when it comes to 
physical fighting no-one must entertain an illusion.  We have been there 
in the trenches against apartheid and we can still do it.  So let us not 
entertain the assumption that if someone has a different view, let’s talk, 
but if someone wants to fight we will do that.  Cosatu has got members 
here, even in this plenary.  We can make sure that anyone that 
[indistinct]”. 31 

22 However, even if his statements did not expressly threaten violence, the evidence of 

Dr Stanton, Research Professor in Genocide Studies and Prevention, is critical with 

regard to the relationship between words and violence. The first stage of genocide is 

always words. Words are used to dehumanise the victim group and to create an “us 

                                            
29  Foundation’s main submissions, para 65. 

30  Foundation’s main submissions, paras 66 - 67. 

31  Foundation’s main submissions, paras 68. 
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and them” polarisation. The “them” become an acceptable target of violence because 

leaders have repeatedly described them as less human than the rest of society. 

Polarisation and dehumanisation are necessary precursors to the violence which 

follows, as they serve to erode the inherent inhibitions of people not to murder, rape 

and torture other people. 32 

23 In the context of the global upsurge in anti-Semitism, and the vulnerability of the South 

African Jewish minority in particular, Mr Masuku’s speech was clearly capable of 

inciting harm and propagating hatred against Jewish people.  

24 Mr Masuku’s speech was deeply divisive. It uses anti-Zionist language as a proxy for 

anti-Semitism, and propagates hatred against Jewish people, prompting the audience 

to detest and vilify them. His speech undermines the constitutional values of equality 

and dignity. It is hate speech.  

Conclusion 

25 We submit with respect that that one of the key errors of the SCA was to ignore the 

context of Mr Masuku’s speech by, among other things, relying on dictionary 

meanings of the words used, and Mr Masuku’s account of his intention.  

26 This Court in Qwelane, however, adopted a contextual, objective approach. On that 

approach, the court will consider “the meaning behind the words, and not simply the 

words”.33 It will consider what the reasonable person would understand at the time 

the words were said – not what Mr Masuku said he meant.  

                                            
32  Foundation’s main submissions, paras 40-43. 

33  Qwelane, para 115. 



Page 10 
 

 
 

27 On that approach, we submit there can be no doubt that Mr Masuku’s speech 

constituted hate speech: it demonstrated a clear intention to be harmful or to incite 

harm and to promote or propagate hatred. 

28 In the circumstances, we submit that Qwelane provides further support for the 

Foundation’s arguments in this matter. The appeal should be upheld.   
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