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INTRODUCTION  

1. “Genocide begins with words.  Words have consequences.  Hate speech, repeated 

hundreds and thousands of times, becomes incitement to commit genocide.  It creates a 

culture of genocide”.1 

2. The South African Holocaust and Genocide Foundation researches and promotes 

awareness of, among other things, the genesis of genocide.  Whether in Germany in the 

1930s or in Rwanda in the 1990s, genocide always begins with words.  Words lay the 

basis for the persecution of vulnerable minorities.  

3. Mr Masuku is accused of propagating hatred and violence towards Jewish people.  The 

primary question is whether his inflammatory statements were directed towards Jews, as 

the HRC claims, or towards Zionists - supporters of the state of Israel from different 

religious and ethnic backgrounds - as Mr Masuku claims. The enquiry is neither what he 

intended nor how the dictionary defines “Zionism”, but the impact of his words on his 

audience. 

4. We analyse Mr Masuku’s speech in the light of the learning on how, through the 

millennia, leaders have used words, and in particular proxy words, to prepare the ground 

for persecuting Jews.  We submit that the words Mr Masuku used in the context in which 

he used them are likely to have had the effect of inciting violence against South Africa’s 

Jewish minority. Speaking to an audience that largely does not differentiate between 

Zionists and Jews, and avoiding using the word “Jew”, he drew on age-old anti-Semitic 

rhetoric and proxy words to convey to his audience that Jews should be visited with 

immediate harm. He did so in a moment in time in which, worldwide and barely seventy 

years after the Holocaust, anti-Semitism is on the rise. Even in South Africa, it is not 

uncommon for protesters against Israel to brandish swastikas and to march on 

synagogues.  

 

                                            
1
  Stanton summary Vol 2 p.176 paragraph 11 
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THE CASE AGAINST MR MASUKU 

The charges as pleaded 

5. Before the Equality Court, the HRC accused Mr Masuku of making certain statements 

that “were directed towards Jewish people and to propagate hatred and violence towards 

Jewish people”.2  Mr Masuku denied this,3 insisting that his statements “entail my bona 

fide views on Zionism and the plight of the Palestinian people”.4 

6. In subsequent pleadings, the HRC clarified the nature of the harm it claims the 

statements caused and the prohibited grounds on which it bases its case: the statements 

“constitute propaganda for war, incitement of imminent violence and advocacy of hatred 

based on ethnicity and religion.”5 Accordingly, the case against Mr Masuku is that he 

propagated hatred and incited violence against Jews. Other forms of harm and other 

prohibited grounds are not in play.  

The four impugned statements  

7. The HRC based its case on four statements it says evidence propagation of hatred and 

incitement of violence against Jews.6 

 

The first statement: 

8. On 6 February 2009,  Mr Masuku made a series of remarks on the internet site 

supernatural.biog.scom/ stating "...as we struggle to liberate Palestine from the racists, 

fascists and Zionists who belong to the era of their Friend Hitler! We must not 

apologise, every Zionist must be made to drink the bitter medicine they are feeding our 

brothers and sisters in Palestine . We must target them, expose them and do all that is 

needed to subject them to perpetual suffering until they withdraw from the land of others 

and stop their savage attacks on human dignity...";  

 

The second statement: 

                                            
2
  Mushwana affidavit Vol 1 p.10 paragraph 7.3 

3
  Masuku affidavit Vol 1 p.46 paragraph 15.3 

4
  Masuku affidavit Vol 1 p.43 paragraph 10.2 

5
  Respondents’ Request for Further Particulars Vol 1 pp. 50-53 paragraphs 3.1-3.1.6.6 and Applicant’s Reply to 

Respondents’ Request for Further Particulars Vol1 p.60 paragraphs 3.1-3.3 

6
  Mushwana affidavit Vol 1 pp.8-9 paragraph 6.2 
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9. On 5 March 2009 at the Wits rally, Mr Masuku said that “…COSATU has got  members 

here even on this campus; we can make sure that for that side it will be hell..."  

 

The third statement: 

10. At the same rally, Mr Masuku said that “...the following things are going to apply: any 

South African family, I want to repeat it so that it is clear for anyone, any South African 

family who sends its son or daughter to be part of the Israeli Defence Force must not 

blame us when something happens to them with immediate effect ... ".  

 

The fourth statement: 

11. At the same rally, Mr Masuku said that " ... COSATU is with you, we will do everything 

to make sure that whether its at Wits, whether its at Orange Grove, anyone who does 

not support equality and dignity, who does not support the rights of other people must 

face the consequences even if it means that we will do something that may necessarily 

cause what is regarded as harm ... ". 

THE EQUALITY ACT7 (“the Act”) 

12. The SCA discarded the Act and decided the matter with reference to s 16 of the 

Constitution. This approach, with respect, falls foul of the Constitutional Court’s 

jurisprudence, both because s 16(2) does not prohibit hate speech and because of the 

principle of subsidiarity.  We align ourselves with the submissions of the Psychological 

Society of South Africa in this respect, and accordingly analyse the impugned statements 

in terms of s 10 of the Act.  

13. The respondents argue that, even if the SCA applied the wrong legal principles, its 

conclusions were valid.8  We note however, that the SCA analysed Mr Masuku’s words 

in the light of s 16(2) without considering s 9 of the Constitution at all, even though the 

Act was passed to give effect to the right to equality in s 9 of the Constitution and to 

prohibit the advocacy of hatred as contemplated in s 16(2)(c) of the Constitution.9 

Accordingly, it analysed the impugned statements with reference to the right to freedom 

of expression but without any reference to the right to equality. There was no attempt to 

balance the rights against each other. 

                                            
7
  The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 

8
  Respondents’ heads of argument p.13 paragraph 26 

9
  Section 2(b)(v) of the Equality Act 
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14. Section 10 (1) of the Act reads: 

“Subject to the proviso in section 12, no person may publish, propagate, advocate or 
communicate words based on one or more of the prohibited grounds,

10
 against any 

person, that could reasonably be construed to demonstrate a clear intention to – 

(a) be hurtful; 

(b) be harmful or to incite harm; 

(c) promote or propagate hatred.” 

15. Section 13 of the Act prescribes the following test to determine whether Mr Masuku’s 

speech is prohibited by section 10(1).11 If the HRC establishes a prima facie case of 

discrimination, then in terms of s 13, the burden of proof shifts to Mr Masuku.  If he fails 

to prove that his discrimination was not based on religion or ethnicity (the pleaded 

grounds), then it is presumed to be unfair.  If he succeeds in proving that the 

discrimination is not based on one of the prohibited grounds, the enquiry does not end 

there. His speech will be regarded as unfair if he cannot prove that it does not cause or 

perpetuate systemic disadvantage; undermines human dignity; or adversely affects the 

                                            
10

  The “prohibited grounds”, as defined in section 1, are 

“(a) race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, 
disability, religion, conscience, belief, culture, language, birth and HIV/AIDS status; or  

(b) any other ground where discrimination based on that other ground- 

(i) causes or perpetuates systemic disadvantage; 

 (ii) undermines human dignity; or 

(iii) adversely affects the equal enjoyment of a person's rights and freedoms in a serious manner that is 
comparable to discrimination on a ground in paragraph (a)” 

 

11
 Section 13 of the Act stipulates provides for the “burden of proof”:  

“(1) If the complainant makes out a prima facie case of discrimination- 

“(a) the respondent must prove, on the facts before the court, that the discrimination did not take place as 
alleged; or 

(b) the respondent must prove that the conduct is not based on one or more of the prohibited grounds. 

(2) If the discrimination did take place- 

(a) on a ground in paragraph (a) of the definition of 'prohibited grounds', then it is unfair, unless the 
respondent proves that the discrimination is fair; 

(b) on a ground in paragraph (b) of the definition of 'prohibited grounds', then it is unfair- 

   (i) if one or more of the conditions set out in paragraph (b) of the definition of 'prohibited grounds' 
is established; and 

  (ii) unless the respondent proves that the discrimination is fair.” 
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equal enjoyment of a person's rights and freedoms in a serious manner that is 

comparable to prohibited ground of discrimination. 

16. The test for hate speech in s 10(1) is whether the impugned speech “could be 

reasonably construed to demonstrate a clear intention to incite harm”. The High Court 

below interpreted this phrase as establishing an objective test in which the effect of the 

words, rather than the intention of the speaker being at issue.12  Since the SCA did not 

use the Equality Act, it did not interpret s 10, and nor did it specify what test it used, 

objective or otherwise.  

17. In Khumalo,13 Sutherland J interpreted this “tortuous phrase” in line with the approach of 

High Court below. The learned judge found that the question the court must ask is 

whether the harm could be incited by the effect of the speech on the reasonable reader 

or audience and not whether the intention of the speaker was to incite harm.14  He added 

that, 

“The standard of the reasonable person, applied to s 10(1), means, therefore, 
whether a reasonable person could conclude (not inevitably should conclude) 
that the words mean the author had a clear intention to bring about the 
prohibited consequences. Words obviously mean what they imply.” 15 

We respectfully commend this approach, which is line with the tests our courts apply in 

defamation and injuria cases.16 

18. Accordingly, in this matter the question is whether a reasonable member of the audience 

at the Wits rally (and reader of the blogpost) could conclude that Mr Masuku was inciting 

to them violence against Jews. 

                                            
12

  High court judgment para 47 (2018 (3) SA 291 (GJ)) 

13
  South African Human Rights Commission v Khumalo 2019 (1) SA 289 (GJ) 

14
  Khumalo paragraph 89 

15
  Khumalo paragraph 88 

16
  See, for example, Le Roux v Dey 2011 (3) SA 274 (CC) paragraph 89 
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THE CONTEXT 

19. Section 3(3) of the Act provides that “any person applying or interpreting this Act must 

take into account the context of the dispute and the purpose of this Act”.  This codifies 

the maxim often expressed by our appeal courts that “[i]n law context is everything”. 17  

20. We submit that, because the test for hate speech is objective, the most important 

contextual element in this matter is the nature of the reader/audience of Mr Masuku’s 

statements.  As the SCA has held, “[i]t may be accepted that the reasonable person 

must be contextualised and that one is not concerned with a purely abstract exercise.  

One must have regard to the nature of the audience.”18 On the facts of this matter, the 

critical issue is to determine how the reasonable reader/audience – the actual audience 

at the rally – understood the word “Zionist”.  

21. It is common cause that Mr Masuku’s audience was Wits students comprising a handful 

of Jews who self-identify as Zionists and a large number of people who are sympathetic 

to his anti-Zionist views. Only one person (Mr Shulman) who read the blog and attended 

the rally testified at the trial, and his evidence sheds some light on the first category of 

people. Both parties led expert witnesses, who in the main attempted to define Zionism, 

address the difference between anti-Zionism and anti-Semitism, and examine the 

language of genocide.  

22. The SCA did not consider the expert evidence to aid the resolution of the dispute: “At 

best it revealed that academics are not in agreement as to the meaning of the terms 

[Judaism and Zionism]”.19 The Court relied instead on a dictionary definition of Zionism,20 

and merely assumed that the audience shared that understanding. 

23. We submit with respect that the expert evidence is important to the resolution of this 

dispute.  Properly analysed, the experts provided evidence as to how the reasonable 

member of the audience was likely to have understood the words “Jew” and “Zionist”.  

They also provided other important contextual insights, including how language can be 

                                            
17

  Seven Eleven Corporation of SA (Pty) ltd v Cancun Trading NO 150 CC 2005 (5) SA 186 (SCA) paras 24-25 

18
  Le Roux v Dey 2010 (4) SA 210 (SCA) paragraph 7 

19
  SCA judgment [2019 (2) SA 194] paragraph 21 

20
  SCA judgment paragraph 24 



7 
 

used to lay the basis for the persecution of minorities, and that Jews in South Africa are 

a vulnerable minority. 

24. We accordingly examine the context in which Mr Masuku made his statements in the 

light of all the evidence, including the expert evidence.  

Antisemitism and anti-Zionism are not synonymous 

25. The experts agreed that antisemitism and anti-Zionism are not synonymous. Prof 

Friedman, who testified for Mr Masuku, said that, “as long as the attack distinguishes 

between the ideology [Zionism] and the state which implements it [Israel], on the one 

hand, and the Jewish people on the other, it is not anti-Semitic, regardless of how 

extreme the reaction may appear to be.”21  He also accused some Zionists of attempting 

to silence critics of Israel and Zionism by labelling them anti-Semitic.22  Dr Hirsh, who 

testified for the HRC, agreed that “[s]ome kinds of criticism of Israel are anti-Semitic 

while other kinds are not.” 23  

26. Both experts therefore agreed that it is legitimate to criticise the ideology of Zionism, 

even in trenchant and aggressive terms.  The question is whether Mr Masuku’s 

statements did in fact distinguish between Zionists and Jews in the mind of the 

reasonable member of the audience at the rally and reader of the blogpost.  Answering 

that question requires an understanding of how the audience is likely to have understood 

the concept of Zionism. 

What is Zionism? 

27. The experts did not agree on a definition of Zionism.  For Prof Friedman, there is a clear 

distinction – Zionism is a political ideology and “Jews are an ethnic group or religion”.24  

For Dr Hirsh, however, that is simplistic; there is no bright line between Judaism and 

Zionism. He agreed that, while Zionism may be understood as Israeli nationalism or 

                                            
21

  Friedman summary Vol 2 p.146  

22
  Friedman summary Vol 2 p.144  

23
  Hirsh summary Vol 2 p.106 paragraph 15 

24
  Friedman summary Vol 2 p.145  
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patriotism,25  it has at least two other important meanings. “Many Jews” who are not 

Israeli nationalists or patriots either “have a religious connection to the land of Israel… 

they feel it is their spiritual home”,26  or have “… some kind of attachment to Israel is an 

aspect of their Jewish identity”.27 This means that even Jews who align themselves with 

the plight of the Palestinian people still feel a special attachment to Israel.  In short, Dr 

Hirsh argues that, for Jews, “Zionism” embraces a connection to Israel that goes well 

beyond nationalism or the desire for Jewish self-determination. “Many Jews today”, he 

argues with reference to South African and international surveys,28  “are comfortable 

thinking of themselves, in one way or another, as ‘Zionists’”. 29 

28. Nothing in Prof Friedman’s evidence contradicts Dr Hirsh’s evidence that the emotional 

and spiritual attachment many Jews have to Israel is an inextricable part of their 

identities as Jews, regardless of whether they support the Jewish nation state.  On the 

contrary, the Jewish “religious traditionalists” who, Prof Friedman points out, protest 

against the state of Israel,30 also evoke Israel in their prayers. 

29. What of gentiles? Do South African gentiles – including those among the audience at the 

Wits rally – distinguish Jews and Zionists? This is not a topic that any of the witnesses 

tackled directly. Mr Masuku, as Cosatu’s head of international relations with a particular 

interest in the Israeli-Palestinian conflict, testified to the distinction he makes in his own 

mind between Jews and Zionists – not all Zionists are Jews and not all Jews are 

Zionists. But none of that evidence speaks to the perceptions of the reasonable audience 

with regard to the Zionist / Jew distinction. 

30. We submit that, just as it is not in dispute that the majority of Jews are Zionists, it is 

probable that most gentiles do not draw a bright line between Jews and Zionists, at least 

in so far as Jews are associated with Israel. The reasonable gentile reader or audience 

member is not immersed in the definitional debates about the distinction between 

Zionists and Jews.  She “does not parse the text to divine meaning, for that person is not 

an analytical philosopher. The reasonable reader is struck by the dominant impression 

                                            
25

  Hirsh summary Vol 2 p.110 paragraph 28 

26
  Hirsh summary Vol 2 p.111 paragraph 31 

27
  Hirsh summary Vol 2 p.112 paragraph 35 

28
  Hirsh summary Vol 2 p.112 - 113 paragraphs 36 and 37 

29
  Hirsh summary Vol 2 p.109 paragraph 26 

30
  Friedman summary Vol 2 p.145  



9 
 

derived from the words”.31 We point out in this regard that, in pro-Palestinian parlance, 

the word “Zionist” is used to mean “Israeli”: “the Zionist attacks on our people in Gaza”, 

the “racist Zionist state”, for example.  There too, “Zionist” is used to mean all Israelis, 

not merely those who support the state of Israel. 

31. We submit that the starting point then, is while there is a conceptual distinction between 

anti-Semitism and anti-Zionism, the vast majority of Jews – 87% of South African Jews – 

feel a “special attachment” to Israel.  It is a profound part of their Jewish identity rather 

than their political ideology,32 and it is likely that that is how Jews are perceived by 

gentiles. 

Proxy language 

32. Drs Hirsh and Stanton, testifying for the HRC, argued that Mr Masuku used the rhetoric 

of anti-Zionism as cover for his anti-Semitic sentiments. The words he chose were not 

expressly anti-Semitic, but “have as subtext the long narrative of anti-Jewish rhetoric that 

has dominated world history for two thousand years and that culminated in the 

Holocaust”.33    

33. This is what is meant by proxy language: words that, in certain contexts, are in fact code 

words for other words.  The words expressly used are acceptable to society; the words 

which they imply, for which they are a proxy, are unacceptable or even unlawful.  Prof 

Bilchitz offers a clear example of the use of proxy language: 

“Let us imagine a white supremacist leader who, in strong rhetoric, at a 

political meeting shouted to a crowd: ‘let us go and kill the residents of 

Mamelodi, the residents of Soweto, the residents of Thembisa’. Though, 

nothing in this statement expressly mentions black people, given the 

geography of apartheid, these are areas which still remain overwhelmingly 

inhabited by black people: the statement thus would clearly be understood as 

a code for ‘black people’ rather than simply focusing on residents of a 

particular area…”.34 

                                            
31

  Khumalo paragraph 90 

32
  Hirsh summary Vol 2 p.112 paragraph 36 

33
  Stanton summary Vol 2 p.178 paragraph 18  

34
  David Bilchitz “Why incitement to harm against those with different political opinions is constitutionally 

impermissible” 2019 TSAR 346 
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34. One can think of many other examples in the South African context.  A white person who 

says, “what do you expect from a previously disadvantaged person?” is making a racist 

comment without having to say that black people are somehow inferior. 

35. Anti-Semitic proxy language includes anti-Semitic rhetoric and stereotypes with which 

many are familiar, for example, the dirty Jew, the greedy Jew, and the selfish Jew who is 

loyal only to his own tribe and Israel, and disloyal to his countrymen and the country in 

which he lives.35 This anti-Semitic rhetoric has recurred in various forms through the 

millennia, like “old poisoned wine in new skins”,36  and “has now turned into ‘anti-Zionist’ 

and anti-Israeli propaganda”.37    

36. Of particular relevance to the language of Mr Masuku is the “long history of antisemitism 

in radical political traditions, both of the right [like the Nazis] and of the left”.38  Anti-

Semitism of the left, epitomised by the anti-Semitic propaganda of Stalinists in the USSR 

and Eastern Europe,39 is usually couched in the language of human rights: Jews are 

vilified as the ultimate violators of the human rights of others.40 

37. Dr Stanton accuses Mr Masuku of using proxy language: “He cleverly masked his threats 

to avoid legal prohibitions on direct incitement of violence”.41 We submit that it is 

unnecessary for the Court to determine whether Mr Masuku intentionally used proxy 

words as a cover for anti-Semitic sentiments.  Since the test for hate speech is the effect 

of his words on his audience, his intentions are irrelevant. He may merely have been 

using familiar rhetorical devices without intending to be anti-Semitic.  

38. We submit that the line of inquiry into proxy language means that, to determine whether 

Mr Masuku’s speech is merely anti-Zionist or whether it is also anti-Semitic, the Court 

must look beyond the surface of the words to their sub-textual meaning in the particular 

context in which they were spoken.  

                                            
35

  Stanton summary Vol 2 p.177 paragraph 14 

36
  Stanton summary Vol 2 p.178 paragraph 19 

37
  Stanton summary Vol 2 p.177 paragraph 18 

38
  Hirsh summary Vol 2 p.105 paragraph 12 

39
  Hirsh summary Vol 2 p.105 paragraph 12 

40
  Hirsh summary Vol 2 p.107 paragraph 18 

41
  Stanton summary Vol 2 p.177 paragraph 15 
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39. The question then is whether Mr Masuku was merely criticising the political ideology of 

the state of Israel, as would appear from the express words he used, or whether he was 

in fact using the language of anti-Zionism as a code for anti-Semitism, expressly 

targeting “Zionists” but (advertently or inadvertently) signaling “Jews”.  

The language of genocide 

40. Dr Stanton is a Research Professor in Genocide Studies and Prevention.  He has 

developed a model of genocidal process he calls “The Ten Stages of Genocide”, which 

analyses the “predictable process” of genocides in recent history.42 

41. The first stage of genocide is always words. Words are used to dehumanise the victim 

group and to create an “us and them” polarisation. The “them” become an acceptable 

target of violence because leaders have repeatedly described them as less human than 

the rest of society. Polarisation and dehumanisation are necessary precursors to the 

violence which follows, as they serve to erode the inherent inhibitions of people not to 

murder, rape and torture other people. 43  

42. Jews are frequently dehumanised by being construed as foreigners in the country of their 

birth on account of their loyalty to their homeland, Israel. “Hitler used this same tactic, 

and literally stripped Jews of their citizenship in Germany”.44 

43. Prof Friedman did not dispute Dr Stanton’s model of the genocidal process and nor is he 

qualified to do so. 

The immediate context 

44. The immediate context of Mr Masuku’s statements was the political rally at Wits 

University on 6 March 2009, at the height of the Israeli–Palestinian conflict in Gaza. It is 

common cause that the rally, which was organised by the Wits Palestine Solidarity 

Committee, was attended mainly by students sympathetic to the Palestinian cause and 

                                            
42

  Stanton summary Vol 2 p.176 paragraph 10 

43
  Stanton summary Vol 2 pp.176-178 paragraphs 11, 12 and 16 

44
  Stanton summary Vol 2 p.177 paragraph 14 
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also by a handful of students from the South African Union of Jewish Students 

(SAUJS).45   The latter were wearing SAUJS T-shirts (as well as skull caps, in some 

cases) and were heckling Mr Masuku as he gave his speech.  Mr Masuku made three of 

the impugned statements at the rally.  The fourth was a blog entry Mr Masuku posted on 

10 February 2009. 

45. Mr Masuku’s blog entry was posted the day after Cosatu (including Mr Masuku), along 

with a coalition of organisations, marched on a set of offices that house, among others, 

the Jewish Board of Deputies and the South African Zionist Federation, to protest 

against the war in Gaza.46  The offices are in Raedene, a tiny suburb that is often 

confused with Orange Grove. It is common cause that the march turned violent when 

Jewish people came out to confront the marchers. 

46. Two notable features of the march are that, in addition to marching on the offices, the 

marchers demonstrated outside the local synagogue. Mr Shulman, a Jewish Wits 

student who read the blog and attended the rally and the march, testified that some of 

the participants of the march on the Jewish community offices in Raedene were carrying 

swastikas. He spoke of his “immediate emotional reaction” to the swastika as a Jewish 

South African whose family, like so many others, lost many relatives in the Holocaust.  

He added that “we would run into [people brandishing swastikas] on campus as well”.47 

47. Accordingly, Mr Shulman’s uncontested evidence is that the protests against the war in 

Gaza and Zionism targeted Jews, Jewish places of worship and displayed the reviled 

emblem of Nazism. The marchers did not distinguish between Zionists and Jews. Nor did 

the Jews on whom they marched, one of whom described the protests as a “march 

against the South African Jewish community”.48 

Jews as a vulnerable minority 

48. Mr Shulman’s uncontested evidence includes the fact that, in contemporary South Africa, 

the quintessential symbol of the Holocaust, the swastika, is used during pro-Palestinian 

                                            
45

  Trial record Vol 7 pp.798 - 801 

46
  Trial record Vol 7 p.737 : - p.738 : 14 

47
  Trial record Vol 4 p.342 : 15 – p.343 : 13 

48
  The description of the person who posted the photo album of the march on 9 February 2009 on the blog “It’s 

almost supernatural” p.190 
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demonstrations, and that pro-Palestinian marchers target Jewish places of worship. That 

in itself is an indication that South African Jews are a vulnerable minority. 

49. Mr Shulman testified to his feeling of vulnerability as a South African Jew at that time: 

“As I say it was a very, very tense and quite scary time. There was a deputy 

foreign minister, Fatima Hajag, who was the deputy foreign minister at the 

time and she made some very anti-Semitic comments referring to how Jews 

control the world and how they control America. And there was an enormous 

amount of anger and engagement from the board of deputies and the ANC. I 

believe she was forced to apologise eventually. So that was happening 

around that time. There was also a unprecedented either before or since 

march on the Jewish community offices in Raedene.” 49 

50. Contemporary South Africa is not isolated from world history or events. There are 

therefore certain global factors that are relevant when assessing the vulnerability or 

otherwise of South African Jews, namely, the current upsurge in anti-Semitism, which is 

part of a long history of anti-Semitism. 

51. It goes without saying, as Dr Hirsh testified, that “[t]oday’s antisemitism has a long set of 

antecedents which go back many centuries”.50  Dr Stanton testified to the “culture of 

genocide” of which Jews have been the victims for two thousand years, and which 

“motivated mass murder and finally the Holocaust”. 51  

52. Dr Hirsh also testified that “[t]his century there has been an increase in antisemitism 

across the world as measured quantitatively by acts of hostility and violence against 

Jews and Jewish institutions and also observed qualitatively in a degeneration of more 

public discourse about Israel and Palestine into recognisably antisemitic rhetoric.” 52  

53. Prof Friedman did not dispute the evidence. 

                                            
49

  Trial record Vol 4 p.337 : 10-20 

50
  Hirsh summary Vol 2 p.104 paragraph 9 

51
  Stanton summary Vol 2 p.176 paragraph 11 

52
  Hirsh summary Vol 2 p.107 paragraph 20 
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54. We accordingly submit that the 60 000 - 70 000 South African Jews53 are a vulnerable 

minority, and that the Court must take this into account when considering the impact of 

Mr Masuku’s speech. As Ngcobo J held in respect of the Rastafarian community, “[i]t 

deserves the protection of the law precisely because it is a vulnerable minority.”54 

ANALYSIS OF THE FOUR STATMENTS 

Did Mr Masuku distinguish between Zionists and Jews? 

55. There is no question that Mr Masuku is entitled to criticise the ideologies and practices of 

the state of Israel, in the strongest and most aggressive terms.  The question, however, 

is whether his speech targeted merely Zionists or both Zionists and Jews. 

56. We submit above, based on the expert evidence that, for the vast majority of Jews, Israel 

is an integral part of their Jewish identity, and that most gentiles (including pro-

Palestinian protestors) also associate Jews with Israel/Zionism. The reasonable person 

is not an analytical philosopher, steeped in the academic debates on the subject. 

57. At the trial, Mr Masuku spoke at length about the distinction he makes in his own mind 

between Jew and Zionist.55  He is clear that not all Jews are Zionists and that not all 

Zionists are Jews.  He expressed his affection and respect for the “South African Jews 

for a free Palestine”.56  It is therefore striking that, in his public statements, Mr Masuku 

made no mention whatsoever of Jews who are part of his cause on the one hand and 

Zionists (Jewish and gentile) on the other. On the contrary, Mr Masuku collapsed the 

distinction between Zionist and Jew.  

58. Mr Masuku’s first statement, posted on the blog the day after the march on the Jewish 

institutions and synagogue, says that “… we struggle to liberate Palestine from the 

racists, fascists and Zionists who belong to the era of their Friend Hitler!”  Mr Masuku is 

entitled to the view that Zionists are racists and fascists.  He might even be entitled to 

say that the way the Israeli government treats Palestinians is like the way Hitler treated 
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  Trial record Vol 4 p.354 : 21 
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  Prince v President, Cape Law Society 2001 (2) SA 388 (CC) para 26 
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  Trial record Vol 7 p.759 : 18 – p.760 : 19 
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  Trial record Vol 7 p.759 : 22-23 



15 
 

the Jews.  But that is not what he says. He says, “… Zionists belong to the era of their 

Friend Hitler”.  It is difficult to discern a coherent and rational meaning to these words: in 

a perverse inversion of logic, he suggests Zionists regard the architect of the Jewish 

genocide as their friend.  The phrase may be inscrutable, but the concepts it connotes 

are not. Hitler (like the symbol of the swastika) is associated with Jews – the 

extermination of Jews – and not with Zionists.  One cannot think of Hitler without thinking 

of Jews.  Without using the word “Jew”, Mr Masuku has signalled Jews. His muddle of 

racists, fascists, Zionists and Hitler is not insulated from Jews.  It silently includes Jews 

and hatred – extermination – of Jews.   

59. In addition, it goes without saying that invoking Hitler as the friend of Zionists is also 

deeply insulting to Jews.  It is “Jew-baiting” (p116).  Mr Shulman testified to his reaction: 

“It's a very disturbing and painful reference because in effect what this person 

is trying to say by saying that is that somehow as a victim of this genocide 

which was what the holocaust was, a third of our people being wiped out, that 

in some way we were responsible for it, that we connected to it and, you 

know, we're not in Germany anymore. We're now South African citizens and 

suddenly we're being, suddenly being compared to the most evil group of 

people in the 20th century. It seems to me that if the person who writes this 

can convince other people that we're indeed friends of Hitler that it would be a 

first step to ostracising Jews from the rest of the society.” 57 

60. At the Wits rally, Mr Masuku used different proxy words that caused this slippage 

between Zionist and Jew. In the fourth statement, he used the proxy word “Orange 

Grove”. Whatever he might have intended58, the members of his audience would 

understand that Orange Grove is a Jewish neighbourhood with a number of synagogues 

and Jewish institutions. It is not a Zionist neighbourhood.   

61. Having signalled “Jew”, Mr Masuku evokes one of the age-old anti-Semitic stereotypes 

that Dr Hirsh identifies: Jews as a separate and selfish tribe; Jews as the uniquely evil 
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  Trial record Vol 4 p.344 : 3-15 
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  Mr Masuku testified that the reference to Orange Grove was in fact to a march he had led to the headquarters 

of the South African Zionist Federation and the South African Board of Jewish Deputies.  Accordingly, he 
associates Orange Grove with Zionists rather than with Jews (Vol 7 p.835 : 16-23). 
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violators of the human rights and dignity of those outside of the tribe.59  In the language 

of polarisation that Dr Stanton recognises as one of the key precursors of genocide, he 

divides the world into those, like “us”, who support equality, dignity, and the rights of 

other people, and those, like “them”, who do not (and, across the millennia, never have).  

“They” are not like “us” South Africans whose Constitution enshrines the rights of dignity 

and equality. Instead, invoking another age-old anti-Semitic trope, “they” are “enemy 

aliens” in their own county,60 as their attachment to Israel erases their South African-

ness. Since Mr Masuku has just used “Orange Grove” as a proxy for “Jew”, the “them” is 

not confined to Zionist.  It necessarily includes Jew. 

62. So we return to the question, could the audience – the SAUJS’s students and those 

sympathetic to Mr Masuku’s cause – distinguish between Mr Masuku’s hostility to Israel 

and a general hostility to Jews?  

63. Mr Shulman, who attended the rally with his fellow SAUJS students, testified that he 

understood Mr Masuku’s threats to be aimed at the Jewish community and Jewish 

students in particular.61  With regard to the remaining members of the audience, Mr 

Masuku elided Jew and Zionist, through the use of proxy words and age-old anti-Semitic 

stereotypes. He did not point out that not all Jews are Zionists. It is accordingly 

reasonable to infer tthat Mr Masuku’s statements would have been understood to target 

Jews. 

Did Mr Masuku incite imminent violence and advocate hatred? 

64. The next inquiry is whether he propagated hatred and violence.  If he did, then he is 

guilty of propagating violence and hatred towards Jewish people, as Jews were an 

integral part of his target group.  

65. The immediate context of the blog Mr Masuku wrote was the war in Gaza, in which “the 

bitter medicine” the Israelis were feeding the Palestinians included death. As Mr Masuku 

said at his trial, “1400 children killed, children and women killed”.62  If that was not 
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enough, he added that “we” must subject “them” to “perpetual suffering”. The harm that 

Mr Masuku is evoking is brutal: it creates a polarisation between “us” and “them” and 

draws on the imagery of war to illustrate the type of suffering he means.  

66. The remaining three statements, made in the context of the volatile rally at Wits, continue 

with these themes. The crowd comprised mainly people protesting against the war in 

Gaza and a handful of Jewish students who were heckling Mr Masuku. His threats were 

directed to the hecklers.   

67. The second statement creates the familiar polarisation: “…COSATU has got members 

here even on this campus; we can make sure that for that side it will be hell...".  Mr 

Masuku sets up the two sides.  The third statement clarifies the meaning of the “hell” it 

will be for “that side”.  “[A]ny South African family who sends its son or daughter to be 

part of the Israeli Defence Force must not blame us when something happens to them 

with immediate effect.”  Mr Masuku is not talking about metaphorical harm and suffering. 

He is talking about something happening to them with immediate effect.  He is 

threatening violence. 

68. Mr Masuku also expressly threatened violence at the rally: 

“…we are just talking now because we can talk, but when it comes to physical 

fighting no-one must entertain an illusion.  We have been there in the trenches 

against apartheid and we can still do it.  So let us not entertain the assumption that if 

someone has a different view, let’s talk, but if someone wants to fight we will do that.  

Cosatu has got members here, even in this plenary.  We can make sure that anyone 

that [indistinct]”.63 

69. Mr Shulman testified that “[t]here was a definite element of threat in what he was saying.  

The fact that he was including, you know the people in the meeting which was an 

obvious reference to us. … we would have our lives made as hell for me regard it as a 

definite threat and invitation to do harm”.64  As for the majority of the audience, as Dr 

Hirsh rhetorically asked when commenting on Mr Masuku’s volatile and provocative 
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language, “How does he propose, practically, making the distinction between these 

‘Zionists’ who are to be punished and Jews in general?”.65  

70. Accordingly, we conclude that, in terms of s 13 of the Act, the HRC established a prima 

facie case of discrimination and that Mr Masuku failed to prove that his discrimination 

was not based on religion or ethnicity. Mr Masuku failed to show that his words were not 

unfair. In terms of s 10(1) of the Act, his words “could be reasonably construed to 

demonstrate a clear intention to incite harm” in the form of imminent violence against 

Jews. 

CONCLUSION 

71. The test for the meaning of speech is objective. The test is what the reasonable person 

would understand and not what Mr Masuku meant. Mr Masuku has two lexicons: one for 

the courtroom and another for his activist persona. The nuances he articulates in the 

courtroom – his careful separation of Zionist and Jew – are notable by their absence in 

the impugned statements, whatever he may have intended.  He spoke to an audience, 

both Jewish and gentile, that strongly associates Jews with Israel/Zionists. Whether 

advertently or inadvertently, he collapsed the distinction he claims to respect. He used 

proxy words and familiar anti-Semitic stereotypes to signal Jews without using the word. 

He created a binary opposition between “us” who respect human rights and “them” who 

trample on them and are not worthy of respect. In this way, he prepared his audience for 

the violence he incited them to commit: the “bitter medicine”, the “hell” they should meter 

out “with immediate effect”. 

72. We submit with respect that one of the primary differences between the analysis of SCA 

and the High Court66 in this matter is that the SCA took no account of context and did not 

consider the nature of the reasonable audience.  It did not consider whether Jews are a 

vulnerable minority. Nor did the Court entertain the notion of proxy words, having 

disregarded the expert evidence.  It took Mr Masuku’s statements at face value.  It did 

not look beyond the dictionary definition of Zionism or Mr Masuku’s courtroom language 

in which he carefully distinguished Zionist and Jew.  It did not even mention the 

statements in which Mr Masuku invoked Orange Grove and Hitler. 
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73. The value choices underpinning the Act are evident in its preamble, which says that 

among its objectives is an endeavour  

“to  facilitate the transition to a democratic society, united in its diversity, 
marked by human relations that are caring and compassionate, and guided 
by the principles of equality, fairness, equity, social progress, justice, human 
dignity and freedom”. 

74. Mr Masuku’s speech displays the polar opposite values.   

75. We accordingly align ourselves with the relief the HRC seeks.  

WIM TRENGOVE SC 

CAROL STEINBERG 

 
Counsel for the South African Holocaust 

and Genocide Foundation 
Chambers, Sandton  

30 July 2019 
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