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A. INTRODUCTION 

1. When Mr Bongani Masuku made the statements that are the subject of this appeal, 

he was the Head of International Relations for the Congress of South African Trade 

Unions ("COSATU"), the largest trade union federation in South Africa and an 

important member of the tripartite alliance.1 He was neither then, nor is he now, a 

political novice.   

2. There is no dispute that COSATU aligned itself with the Palestinian position in the 

intractable and well-known Israeli/Palestinian conflict that continues to this day in 

the Middle East. Mr Masuku was accordingly mandated by COSATU to promote 

that position vigorously whenever he was called on to speak about the issue. The 

occasion presented itself in February and March 2009 shortly after a fierce 

escalation in hostilities commonly known as the Gaza War.2  

3. Mr Masuku posted on a website (supernatural.blogs.com) and then subsequently 

at a rally convened by the Palestinian Solidarity Committee at the University of the 

Witwatersrand where he was invited to speak, uttered a series of statements 

(collectively referred to as 'the impugned statements'), which the South African 

Human Rights Commission ('the HRC') contends amounted to hate speech against 

Jews within the meaning of section 10(1) of the Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 of 2000 ('the Equality Act').  

                                            
1
  Masuku (XIC); Vol 7, p 733, lines 14 – 21; Masuku (XX), Vol 8, p 766, lines 17 – 25. 

2
  This was a three-week armed conflict between Palestinians in the Gaza Strip and Israel that began 

on 27 December 2008 and ended on 18 January 2009. 
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4. Adopting a strategy expected of any political operative accused of hateful 

incitement, Mr Masuku sought to frame the impugned statements as robust political 

speech directed at the so-called Zionists who he regards as his political foes. The 

strategy failed before the HRC who heard the complaint by the South African 

Jewish Board of Deputies. It similarly failed before the Equality Court which 

correctly characterised the impugned statements as hate speech based on 

ethnicity, religion and 'other grounds'. After those setbacks, the strategy succeeded 

before the Supreme Court of Appeal. That court found inter alia that the impugned 

statements did not amount to incitement or advocacy of hatred based on the 

Jewish religion or ethnicity.   

5. In violation of established principles confirmed by this Court on numerous 

occasions, the Supreme Court of Appeal failed to apply the well-established 

principle of constitutional subsidiarity. This principle, which is a hallmark of 

constitutional jurisprudence, essentially holds that direct application of a 

constitutional right is impermissible if there is legislation that gives effect to the 

constitutional right. The consequence of this principle is that the Supreme Court of 

Appeal was obliged to assess the impugned statements against the prohibition set 

out in section 10(1) of the Equality Act. It failed to do so. Instead, it only assessed 

the impugned statements against the provisions of section 16(2) of the 

Constitution, thus undertaking the entirely wrong enquiry which turned out to be 

central to its judgment and order. Importantly, the HRC also argued before the 

Supreme Court of Appeal that the remarks amounted to hate speech based on a 

belief as contemplated.  
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6. The Supreme Court of Appeal’s judgment in this case has been the subject of 

strong academic criticism. 3  Because the Supreme Court of Appeal mistakenly 

believed it was entitled to apply section 16(2) of the Constitution directly, it 

answered the principal question in this case by applying the wrong test. Had it 

applied the correct test, by assessing the impugned statements against the 

prohibition in the Equality Act, we submit that the outcome would have been 

different. The Supreme Court of Appeal's error therefore calls for correction by this 

Court.  

7. Having misapprehended the standard against which the impugned statements 

should be judged, the Supreme Court of Appeal continued to err when it failed to 

identity the true target of Mr Masuku's speech.  A number of contextual indicators 

or markers made it clear that Jews were the true target of Mr Masuku's speech and 

that his statements – while delivered within the context of the Israeli/Palestinian 

conflict – were nevertheless unlawful under section 10(1) of the Equality Act. In this 

regard, the Supreme Court of Appeal failed to identify and ultimately condemn 

Mr Masuku's rhetorical sleight of hand.  

8. The purpose of the expert evidence inter alia was to equip the Court with insights it 

otherwise would not have, and which would help identify the pernicious ways in 

which attacks on Jews have historically been made. While Jews are obviously not 

                                            
3
  See David Bilchitz “Why incitement to harm against those with different political opinions is 

constitutionally impermissible” 2019 TSAR 364; Professor Pierre de Vos, Claude Leon Foundation 
Chair in Constitutional Governance at the University of Cape Town “Supreme 
Court of Appeal Gets the Law Very Wrong” available at: 
https://constitutionallyspeaking.co.za/supreme-court-of-appeal-gets-the-law-very-wrong-in-a-hate-
speech-judgment/. 

https://constitutionallyspeaking.co.za/supreme-court-of-appeal-gets-the-law-very-wrong-in-a-hate-speech-judgment/
https://constitutionallyspeaking.co.za/supreme-court-of-appeal-gets-the-law-very-wrong-in-a-hate-speech-judgment/
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the only religious group that has faced persecution throughout the course of human 

history, there are peculiar features of the antipathy and attacks they encounter that 

would not ordinarily be known to the Court. A Court would simply be unaware of 

certain historical, cultural and political considerations that contribute to the 

proliferation of anti-Semitism in its various forms. The Supreme Court of Appeal 

therefore erred when it dismissed the expert evidence out of hand.  

9. Those, in summary, are the HRC's grounds of appeal. In what follows, we set out 

the context of the impugned statements and thereafter deal with each ground of 

appeal in further detail. 

B. WHAT THIS CASE IS NOT ABOUT 

10. We emphasise that this case has nothing to do with the relative merits of the 

positions adopted by the Israelis or the Palestinians and their respective 

supporters. It is a matter of public record that the Israeli/Palestinian conflict ranks 

amongst the most complex on the current global geopolitical scene.  It has 

attracted widespread interest the world over and has been the subject of 

international concern for more than half a century. This Court is clearly not called 

upon to act as an arbiter on the vexed questions presented by the conflict, which is 

one of considerable complexity.   

11. This case is also not about curbing criticism of Israel or subverting political 

expression.  Our Courts have for instance, held it to be permissible political speech 

to state on a billboard that 'Israel’s Occupation of Palestine is Illegal under 
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International Law'.4  In the BDS South Africa case, the High Court endorsed the 

right to freedom of expression encapsulating the famous maxim attributed to the 

French philosopher Voltaire: “I disapprove of what you say, but I will defend to the 

death your right to say it.” 5  

12. Ironically, the respondents’ stance in this case is precisely the opposite. We submit 

that the four impugned statements at issue do not demonstrate a display of 

tolerance towards those who hold different beliefs and views, however abhorrent 

the respondents may find them. The statements rather show that insofar as the 

respondents are concerned, anyone who holds these differing views and beliefs 

will be systematically threatened and targeted. Thus, the unambiguous threats of 

harm and violence are what this case is about. As Bilchitz has put it, the question 

is: “Is it acceptable in the course of a charged political meeting to incite harm to be 

committed against those who hold diametrically opposing views?”.6 We submit that 

it is plainly not constitutionally acceptable.  

13. As Bilchitz correctly remarks:7  

'If individuals are subject to the incitement of physical violence against them for holding their 
opinions, they will either change them or not express them. Preserving the ability of 
individuals to have different views – even on matters that are controversial – is central to our 
valuing of freedom as well as the capacity of individuals to decide for themselves on matters 
of belief and conscience. Advocacy of hatred and incitement of harm against those who differ 
also inhibits contestation and thus is undemocratic in its very nature.' 

                                            
4
  BDS South Africa and Another v Continental Outdoor Media (Pty) Ltd and Others 2015 (1) SA 

462 (GJ). 

5
  BDS South Africa at 488H.  

6
  David Bilchitz “Why incitement to harm against those with different political opinions is 

constitutionally impermissible” 2019 TSAR 364.  

7
  Bilchitz at 373. 
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14. Critically, even expression uttered at meetings with a, primarily, political purpose 

needs to stay within constitutional bounds.  As a matter of principle, the fact that 

hate speech might be surrounded by other statements expressing legitimate 

political commentary or criticism does not excuse a statement from being found to 

amount to hate speech. Thus while freedom of expression extends to ideas that 

“offend, shock or disturb”8, Courts here and abroad have made it clear that what is 

permitted is “public debate which does not amount to hate speech”.9   In R v 

Keegstra10  the majority judgment by the Supreme Court of Canada held that 

prohibitions on hate speech actually advance the principal objects that underlie the 

protection of freedom of expression: the pursuit of truth; the advancement of self-

fulfilment; and the promotion of a free political process.11  

C. THE IMPUGNED STATEMENTS 

15. The four statements at issue relate to two incidents. 

15.1. On 6 February 2009, Mr Masuku made a series of remarks on the website 

supernatural.blogs.com where he stated inter alia: 

'…as we struggle to liberate Palestine from the racists, fascists and Zionists who 
belong to the era of their Friend Hitler! We must not apologise, every Zionist must be 
made to drink the bitter medicine they are feeding our brothers and sisters in Palestine. 
We must target them, expose them and do all that is needed to subject them to 
perpetual suffering until they withdraw from the land of others and stop their savage 
attacks on human dignity…'  

                                            
8
  Handyside v The United Kingdom [1976] ECHR 5; (1976) 1 EHRR 737 at 754; endorsed by this 

Court in Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) 
SA 294 at para 26.  

9
  The Citizen 1978 (Pty) Ltd and Others v McBride 2011 (4) SA 191 (CC) at para 100. 

10
  (1990) 3 CRR (2d) 193 at 240-241. 

11
  Ibid. at 239-240. 
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('the first statement') 

15.2. On 5 March 2009, at a rally convened by the Palestinian Solidarity Committee 

at the University of Witwatersrand, Mr Masuku made the following statements 

during a speech he was invited to give: 

15.2.1. When referring to what COSATU's intentions were regarding those who 

supported Israel, including a specific reference to the students, and in 

particular, Jewish students, he stated that:  

'COSATU has got members here even on this campus; we can make sure that for 
that side it will be hell…'   

('the second statement') 

 

'… the following things are going to apply: any South African family, I want to 
repeat it so that it is clear for anyone, any South African family who sends its son 
or daughter to be part of the Israel Defence Force must not blame us when 
something happens to them with immediate effect...'  

('the third statement') 

15.2.2. And finally, that: 

'…COSATU is with you, we will do everything to make sure that whether it’s at 
Wits, whether it’s at Orange Grove, anyone who does not support equality and 
dignity, who does not support rights of other people must face the consequences 
even if it means that we will do something that may necessarily cause what is 
regarded as harm…'  

('the fourth statement') 

16. Clearly then, these statements were made within the context of the larger 

Israeli/Palestinian conflict.  More specifically, they were made at a time of 

escalating tensions and activity between supporters of both sides, all brought about 

by the events of the Gaza War which had ceased approximately one month earlier.  

17. This context becomes very important when we deal with the interpretation of the 

impugned statements later in these heads of argument.  
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D. FIRST GROUND: THE INCORRECT APPROACH TO THE ISSUES 

18. The respondents did not challenge the constitutionality of the Equality Act. The 

Supreme Court of Appeal was therefore obliged to apply that Act. It did not do so 

and incorrectly applied section 16(2) of the Constitution instead.  

19. It appears the Supreme Court of Appeal approached the matter incorrectly 

because (1) it believed that the HRC abandoned its reliance on the Equality Act 

and (2) it did not appreciate the implications of the principle of constitutional 

subsidiarity. 

20. We deal with each reason in turn. 

I. The alleged retraction 

21. At paragraph 13 of its judgment, the Supreme Court of Appeal recorded that 

counsel for the HRC, in the course of his argument 'disavowed reliance on the 

Equality Act…'. 12  The Supreme Court of Appeal followed this recordal with a 

statement at paragraph 14 of the judgment that the HRC's concession was 

'properly made' citing as justification for that statement the fact that certain 

academics expressed the view that section 10(1) of the Equality Act may be 

unconstitutional.  

22. The HRC makes two submissions. First, the concession was not made. During oral 

argument, counsel for the HRC fielded questions from the Court and engaged the 

                                            
12

  Supreme Court of Appeal judgment, Vol 12, p 1189.  
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Justices of that Court on the pertinent issues presented by the matter. Some of the 

debates between counsel and the Court concerned the effect of the expanded 

scope of section 10(1) under the Equality Act and its relationship to the narrower 

prohibition set out in section 16(2) of the Constitution. The HRC believes that it is 

during the course of these debates that the Supreme Court of Appeal may have 

misconstrued one of counsel's submissions as a retraction or an abandoning of the 

HRC's reliance on section 10(1) of the Equality Act.13  

23. We stress that this explanation represents the HRC's best attempt to explain how 

the error could have been made. When exactly the Supreme Court of Appeal 

understood counsel to have made the concession is entirely unclear and for all 

practical purposes cannot be determined as proceedings before the Supreme 

Court of Appeal are not recorded. The HRC is therefore placed in the 

unsatisfactory position of having to offer up a best guess explanation for a recordal 

by the Supreme Court of Appeal that the HRC cannot otherwise explain. 

24. Second, and in any event, any such concession would have been incorrect as a 

matter of law and it is trite that a Court is not bound by an incorrect legal 

concession.14 Whatever caused the error, it is clear the error led the Supreme 

Court of Appeal to determine the issues on the incorrect basis. This is apparent 

from paragraph 15 of the judgment where the Supreme Court of Appeal records 

that it will approach the matter on the basis that '[C]onsideration of the issues that 

                                            
13

  Application for leave to appeal; Vol 12, p 1217, para 10.3  

14
  Matatiele Municipality & others v President of the RSA & others 2006 (5) SA 47 (CC) at para 

67. 
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arise in the appeal will be confined to the Constitution'15 (own emphasis). The 

Supreme Court of Appeal clearly misconceived the nature of the enquiry it was 

required to undertake. 

25. That is an error this Court can fix. Approaching the matter properly, we submit, will 

lead to a different outcome. 

II. The respondents’ reliance on strict formalism 

26. The respondents contend that the Supreme Court of Appeal's incorrect approach 

was justified by the way the HRC pleaded its case and how it conducted the matter 

before the Equality Court.  

27. The essential features of the respondents' argument are that; 16  (1) the HRC 

pleaded before the Equality Court that the hate speech was directed at Jewish 

people17; (2) the hate speech was based solely on the Jewish ethnicity or religion 

which are prohibited grounds listed in section 16(2) of the Constitution; (3) because 

the HRC 'limited' its complaint in its pleadings to two of the prohibited grounds 

listed in section 16(2) [i.e. ethnicity and religion], 'there was no need, or indeed 

justification, for the respondents to pursue a challenge to the constitutional validity 

of the Equality Act.'18  

28. The respondents' position is incorrect for the following reasons: 

                                            
15

  Supreme Court of Appeal judgment, Vol 12, p 1190, para 15. 

16
  Affidavit opposing leave to appeal: Vol 12, p 1246 para 8.1 – p 1249 para 8.6. 

17
  The HRC complaint before Equality Court is at, Vol 1, pp 6 – 11.     

18
  Affidavit opposing leave to appeal: Vol 12, p 1249 para 8.7. 
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28.1. The retreat to strict formalism is inappropriate and unfortunate. The HRC 

pursued its complaint before the Equality Court which, by design, is unlike 

ordinary civil courts where formalist doctrine rules. Section 4(1) of the 

Equality Act sets out certain guiding principles that govern how disputes must 

be resolved. The guiding principles set out in that section make it plain that 

'[a]n integral part of the Equality Act…is the focus on the creation of a user-

friendly Court environment where proceedings are conducted along 

inquisitorial lines, with an emphasis on informality, participation and the 

speedy processing of matters…'.19In short, slavish formalism has no place in 

the Equality Court because of its tendency to act as a barrier to those seeking 

justice. 

28.2. The respondents' adherence to strict formalism is also unhelpful because it 

does not address a fundamental problem with the way the Supreme Court of 

Appeal resolved the matter. As we have stated, the respondents contend that 

the HRC initially pleaded and relied on hate speech based on grounds listed 

in section 10(1) of Equality Act (i.e. ethnicity and religion). This 

representation, the respondents say, induced them not to challenge the 

                                            
19

  George and Others v Minister of Environmental Affairs and Tourism 2005 (6) SA 297 (EqC) at 
para 32. See also: Woodways CC v Vallie 2010 (6) SA 136 (WCC) at para 36 where the court 
observed that 'It is clear…that the Act creates an informal and inexpensive platform for the 
adjudication of unfair discrimination disputes. It marks a shift from the conventional way of litigation 
which emphasises elegance in the formulation of the pleadings' (emphasis added); Manong & 
Associates (Pty) Ltd v Department of Roads and Transport, Eastern Cape, and Others (No 2) 
2009 (6) SA 589 (SCA) at para 53, where the Supreme Court of Appeal  held that: ‘The Equality 
Court was established in order to provide easy access to justice and to enable even the most 
disadvantaged individuals or communities to walk off the street, as it were, into the portals of the 
Equality Court to seek speedy redress against unfair discrimination, through less formal 
procedures.’ 
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constitutionality of section 10(1) because those grounds are also listed in 

section 16(2) of the Constitution.  

28.3. However, the pleadings could not justify the Supreme Court of Appeal's 

incorrect decision to apply 16(2) of the Constitution directly. That mistake 

attracts legitimate criticism from the HRC because there is nothing in the 

language of the Equality Act that states explicitly or suggests by implication 

that the Equality Act applies only in respect of hate speech that is based on 

grounds that fall outside the prohibited grounds listed in section 16(2). It 

therefore does not assist the respondents to insist that the HRC could not 

then and cannot now rely on grounds (i.e. hate speech based on belief) it did 

not initially plead because the Supreme Court of Appeal was still obliged to 

apply section 10(1) of the Equality Act even if it accepted that the HRC was 

limited to the grounds of hate speech it pleaded in its papers before the 

Equality Court. 

28.4. The respondents cannot legitimately complain of prejudice as they introduced 

Zionism as a 'belief' in defence to the HRC's complaint. In this regard the 

HRC submits that the parties expanded the ‘pleadings’ by how they 

conducted the enquiry in the Equality Court. Neither party suffered any 

prejudice because hate speech based on belief was an issue fully ventilated 

before the Equality Court:  

28.4.1. In their response to the complaint, the respondents argued that the 

impugned statements were directed at a political ideology or belief 
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system. Mr Masuku stated that the impugned statements entailed his 

'bona fide views on Zionism and the plight of the Palestinian people'.20  

28.4.2. The respondents' defence was accordingly predicated on the idea that 

the impugned statements did not constitute hate speech because the 

statements were directed at Zionists, not Jews, and that Zionism was a 

political belief that counted amongst its adherents various ethnic groups, 

and not only Jews.21  

28.4.3. The defence thus established, the respondents went on to telegraph 

their awareness that a constitutional challenge was necessary to sustain 

that defence. At paragraph 15.2 of their response to the HRC complaint, 

Mr Masuku said the following:22 

'I submit that on a proper interpretation of section 10(1) of the Equality Act, the 
prohibition of expression in the section does not extend to expression which 
does not fall within the ambit of section 16(2) of the Constitution. Any contrary 
interpretation, i.e. that section 10(1) of the Equality Act prohibits expression on 
wider grounds than that referred to in section 16(2) of the Constitution, would 
render this section unconstitutional as being unreasonable and unjustifiable 
limitation of the rights guaranteed in terms of section 16(1).'  

(Emphasis added) 

28.4.3.1. We make three points. First, the contention that a “proper interpretation” of 

section 10 of the Equality Act requires this Court to discard the expanded 

grounds of hate speech and the different thresholds for harm set out by 

Parliament – demonstrates that even the respondents are aware that their 

                                            
20

  Response to HRC's complaint: Vol 1, p 43 para 10.2; p 44 para 11.5. 

21
  Annexure LM2 to HRC’s complaint: Vol 1, p 17 para 26. 

22
  Response to HRC's complaint: Vol 1, p 46. 
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construction unduly strains the language of the Equality Act. Indeed, it 

deliberately ignores Parliament’s attempt to curb other grounds of hate 

speech.  

28.4.3.2. Second, the respondents have confused the purpose of section 16(2) of 

the Constitution. Section 16(2) sets out forms of expression that are not 

protected by section 16(1) of the Constitution at all. Thus, where 

Parliament has expanded the grounds and thresholds for hate speech 

beyond expression that is not excluded from the ambit of section 16(1) of 

the Constitution, by section 16(2), all it means is that Parliament’s 

expansions need to meet the restrictions of section 36 of the Constitution. 

Put differently, it could not seriously be suggested that there is anything 

unconstitutional about prohibiting hate speech on the grounds of, for 

instance, HIV status or sexual orientation. But unless and until a party 

properly launches a frontal challenge testing the constitutional validity of 

the Equality Act against the provisions of section 36 of the Constitution, 

then this Court is obliged to apply the Equality Act as it stands which 

remains presumptively valid.   

28.4.3.3. Third, in these circumstances, the respondents can hardly complain that 

they were taken by surprise and robbed of the opportunity to raise a 

constitutional challenge. It was the respondents that defended the 

impugned statements on the basis that the statements were directed at a 

belief (i.e. Zionism), not a specific ethnic group or religion, and that any 

attempts to characterise the statements as hate speech are 
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unconstitutional because belief is not a prohibited ground listed in section 

16(2) of the Constitution.  

28.4.3.4. It is in the interests of justice for this Court to consider whether the words 

communicated by Mr Masuku amount to hate speech. It is no defence for 

Mr Masuku to suggest that if the inquiry had been conducted on the basis 

of the ground of belief then the remarks would amount to hate speech, but 

because the inquiry was conducted on other grounds Mr Masuku’s 

conduct escapes scrutiny. This is particularly so given that the proceedings 

before the Equality Court are not trial proceedings, but an inquiry.  

28.4.3.5. Having decided to raise the defence they raised, the respondents were 

obliged to bring a constitutional challenge that could sustain their defence 

(at least in the alternative). They, however, failed to raise the challenge 

despite a clear awareness that it was required. Their 'pleadings' show that 

they were satisfied with alluding to arguments about the constitutionality of 

the Equality Act without taking the necessary steps to ventilate those 

arguments properly.  

28.4.3.6. In the circumstances, the respondents' complaint of prejudice should not 

be taken seriously. With respect, that complaint simply has no credibility.  

29. For these reasons, we submit that this Court should reject the respondents' 

suggestion that the HRC's pleadings justified the Supreme Court of Appeal's 

decision to apply the Constitution directly. 
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III. Subsidiarity 

30. We emphasise that the constitutionality of the Equality Act is not in issue in this 

case. The Supreme Court of Appeal was therefore obliged to apply section 10(1) 

when answering the question whether the impugned statements amounted to hate 

speech or not. That is what the principle of constitutional subsidiarity demands. 

The doctrine holds that where legislation is enacted to give effect to a constitutional 

right, a litigant may not bypass the legislation and rely directly on the Constitution 

without challenging the legislation as falling short of the constitutional standard. 

Cameron J (for the minority) in My Vote Counts NPC v Speaker of the National 

Assembly and Others expressed the doctrine in as follows:23 

'[O]nce legislation to fulfil a constitutional right exist, the Constitution's embodiment of that 
right is no longer the prime mechanism for its enforcement. The legislation is primary. The 
right in the Constitution plays only a subsidiary or supporting role.' 

31. The doctrine is well-established and has received repeated affirmation by this 

Court in a range of different cases. 24   Given its prominence in the field of 

constitutional litigation, it is odd that it simply received no attention from the 

Supreme Court of Appeal who appear to have ignored it completely. The Supreme 

Court of Appeal's omission may have something to do with the academic 

scepticism regarding the constitutionality of the Equality Act it referred to at 

                                            
23

  2016 (1) SA 132 (CC) at para 53. See, similarly, para 122 of My Vote Counts where the majority of 
this Court held: “The suggestion that PAIA has certain shortcomings is, in fact, an attack on its 
validity.  Because – in that sense – the validity of PAIA is challenged and PAIA is the legislation 
envisaged in section 32(2), the principle of subsidiarity applies.  On these alleged shortcomings, the 
applicant ought to have challenged the constitutional validity of PAIA frontally in terms of section 
172 of the Constitution in the High Court (frontal challenge).” (Emphasis added) 

24
  See: De Lange v Presiding Bishop of the Methodist Church of Southern Africa for the Time 

Being and Another 2016 (2) SA (1) CC) at para 53 where some of this Court's historical 
pronouncements on the issue are collected. 
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paragraph 14 of its judgment. However, as My Vote Counts makes clear, 

whatever misgivings there may be about the Equality Act in its present form, the 

respondents elected not challenge it with a frontal challenge. Critically, the 

scepticism noted by the Supreme Court of Appeal was to the effect that the 

Equality Act 'may well' constitute an unjustified limitation of the freedom of 

expression. In other words, those who would criticise accept that the issue remains 

open.  The Supreme Court of Appeal's approach effectively foreclosed that debate 

and, in any event, went far beyond any permissible enquiry in terms of section 

39(2) of the Constitution.  

32. For their part, the respondents contend that the principle of subsidiarity does not 

apply in this case. The details of that bold declaration require interrogation and 

comment.  

33. In opposing the HRC's application for leave to appeal, the respondents contend 

that the HRC's cause of action relied on the prohibition in section 10(1) of the 

Equality Act, 'albeit limited to those parts of the prohibition that do not go beyond 

the definition in section 16(2) of the Constitution' 25 , which according to the 

respondents, was a consequence of the HRC's pleaded case. We have explained 

above why that view is incorrect. Nevertheless, proceeding from that premise, the 

respondents continue to state that '[T]he Supreme Court of Appeal did not find that 

section 16(2) of the Constitution prohibited hate speech but, in effect, tested the 

four statements against those provisions of section 10(1)(c) of the Equality Act 

                                            
25

 Affidavit opposing leave to appeal: Vol 12, p 1253 para 10.1 
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which mirror those of section 16(2) of the Constitution.'26 The respondents then 

conclude that it was 'not necessary to challenge the constitutionality of section 

10(1) of the Equality Act. 

34. The implication of this argument is that section 10(1) of the Equality Act applies 

only where the hate speech under consideration is based on grounds in the 

Equality Act that differ from the prohibited grounds listed in section 16(2) of the 

Constitution. 

35. This would mean that where hate speech is based on a ground listed in section 

10(1) of the Equality Act and section 16(2) of the Constitution, subsidiarity must be 

ignored because direct reliance on section 16(2) of the Constitution is an 

appropriate alternative. That is plainly wrong, and it is unclear how that approach 

can be jurisprudentially sustained.27 

36. There is nothing in the language of the Equality Act that states explicitly or 

suggests by implication that section 10(1) applies only in respect of hate speech 

that is based on grounds that fall outside the prohibited grounds listed in section 

16(2) of the Constitution.    

37. Moreover, the respondents’ approach is plainly incorrect because the threshold for 

the required harm is different under the Constitution and under the Equality Act – 

irrespective of which grounds have been relied upon. Put differently, the 

respondents' complaint about the constitutionality of the Equality Act is not merely 

                                            
26

 Ibid. at para 10.2 

27
  See: My Vote Counts (supra) at para 160 
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limited to the extension of the grounds, it extends to the lower threshold under the 

Equality Act. Nevertheless, the respondents were content to rely only on their 

arguments about section 39(2) of the Constitution. This Court has emphasised in 

various cases that an argument under section 39(2) cannot unduly strain the 

language of the statute28 – but the respondents’ arguments plainly do. Accordingly, 

the respondents were bound to challenge the constitutionality of the Equality Act 

but failed to do so.  

38. In conclusion the Supreme Court of Appeal erred when it failed to observe and 

apply the doctrine of subsidiarity and, by extension, the Equality Act. That failure, 

with respect, materially affected the outcome of the Supreme Court of Appeal's 

decision.  

E. SECOND GROUND: THE INCORRECT APPROACH TO THE STATEMENTS  

39. A different approach to the assessment of the impugned statements is required if 

this Court accepts that the Supreme Court of Appeal erred by applying the 

Constitution directly. The proper approach would be to: 

39.1. First, justify the restriction on free speech as contained in section 10(1) of the 

Equality Act; 

39.2. Second, delineate the ambit of the prohibition in section 10(1) of the Equality 

Act;  

                                            
28

  Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor 
Distributors (Pty) Ltd and Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v 
Smit NO and Others 2001 (1) SA 545 (CC) at paras 22 – 23. 
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39.3. Third, set out the principles relating to the interpretation of statements 

generally; and 

39.4. Fourth, apply the relevant principles to the impugned statements. 

40. We deal with each stage of the enquiry in turn.  

I. The value of curbing hate speech 

41. The importance of free speech in a constitutional democracy is indisputable. But 

that does not mean that freedom of expression is absolute. Leading 

commentators,29 our domestic courts30 as well as foreign courts31 acknowledge 

that the right is subject to limitation.  

42. The right to freedom of expression in section 16(1) of the Constitution – expressly 

– does not extend to: incitement of imminent violence; or advocacy of hatred that is 

based on race, ethnicity, gender or religion, and that constitutes incitement to 

cause harm.32 

                                            
29

  D Milo & P Stein, A Practical Guide to Media Law, (2013) at 163; J Waldron, The Harm in Hate 
Speech (2012) at 105. 

30
  See, for instance, Islamic Unity Convention v Independent Broadcasting Authority and Others 

2002 (5) BCLR 433 (CC) at para 27. 

31
  Virginia v Black 538 U.S. 343 (2003) in which the US Supreme Court held the act of cross burning 

often involves intimidation and often creates fear in victims that they are a target of violence. 
Imposing limitations on this kind of intimidation did not fall foul of the First Amendment. 

32
  Section 16(2) of the Constitution. 
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43. Thus while freedom of expression extends to ideas that 'offend, shock or disturb'33, 

courts here and abroad have made it clear that what is permitted is 'public debate 

which does not amount to hate speech'.34 In R v Keegstra35 and Attis v Board of 

School Trustees, District No 15,36 the Supreme Court of Canada held that this 

speech strays some distance from the core values of freedom of expression and 

can accordingly be limited more frequently.37  

44. The international human rights community actively enjoins nation states to prohibit 

hate speech as part of their obligation to promote equality. This is reflected in 

several international human rights treaties to which South Africa is a party.38 Milo 

and Stein note that its inclusion at the international level was largely in response to 

the publication of pro-Nazi and anti-Semitic material.39 The reasons that nations 

prohibit, discourage or deter hate speech are legion. In Afri-Forum v Malema,40 

the Court observed that hate speech is prohibited, inter alia, to prevent the 

exclusion of, and psychological harm being caused to, minority groups.  

                                            
33

  The Handyside case, set out above.  

34
  The Citizen 1978 (Pty) Ltd and Others v McBride 2011 (4) SA 191 (CC) at para 100. 

35
  [1990] 3 SCR 697 at p 766; (1990) 3 CRR (2d) 193 at 240 – 241. 

36
  [1996] 1 SCR 825 at p 877; (1996) 35 CRR (2d) 1 at 36-7. 

37
  See also Faurisson v France Comm no 550/1993, UN Doc CCPR/C/58/D/550/1993 (1996) opinion 

of Evatt and Kretzmer concurring at para 10. 

38
  Article 19(3) and 20 of the International Covenant on Civil and Political Rights (1966); Article 4 of 

The International Convention on the Elimination of All Forms of Racial Discrimination. 

39
  Milo & Stein at 164.  

40
  2011 (6) SA 240 (EqC) at para 22. 



24 
 

 

45. We note that it is common cause between the parties that in South Africa, with a 

population of approximately fifty million people, Jewish people are a minority group 

of only approximately seventy thousand people.41 

46. The Canadian Supreme Court in Saskatchewan (Human Rights Commission) v 

Whatcott42 held that:  

'Hate speech lays the groundwork for later, broad attacks on vulnerable groups. The attacks 
can range from discrimination, to ostracism, segregation, deportation, violence and in the 
most extreme cases, to genocide.'  

(our emphasis)  

47. There is accordingly a real, pressing and legitimate need to stamp out this form of 

speech. In the context of South Africa’s particular history, the promotion of national 

unity as a constitutional project is of paramount importance and has been 

emphasised by this court on several occasions.43 In Islamic Unity this court held 

unanimously inter alia that the advocacy of hatred 'perpetuates patterns of 

discrimination and inequality' and has the potential to perpetuate negative aspects 

of our past if left unregulated.44  

48. It is in that context that section 10(1) of the Equality Act has been enacted to curb 

the scourge of hate speech. It provides as follow:  

'10. Prohibition of hate speech 

                                            
41

  Shulman (XIC), Vol 4, p 354 lines 18 – 23; Dr Hirsh (XIC), Vol 5, p 510 lines 1 – 8; Masuku (XX), 
Vol 9, lines 4 – 10. 

42
  [2013] 1 SCR 467 at para [74]. 

43
  See for example, Azanian Peoples Organisation (AZAPO) and Others v President of the 

Republic of South Africa and Others 1996 (4) SA 671 (CC) and Ex parte Chairperson of the 
Constitutional Assembly: In re Certification of the Constitution of the Republic of South 
Africa, 1996 1996 (4) SA 744 (CC) at paras 5, 10, 29 and 205. 

44
  Islamic Unity (supra) at para 43; See also: State v Pistorius 2014 (2) SACR 314 (SCA) at para 

38. 
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(1) Subject to the proviso in section 12, no person may publish, propagate, advocate or 
communicate words based on one or more of the prohibited grounds, against any 
person, that could reasonably be construed to demonstrate a clear intention to: 

(a) be hurtful; 

(b) be harmful or to incite harm; 

(c) promote or propagate hatred. 

(2) Without prejudice to any remedies of a civil nature under this Act, the court may, in 
accordance with section 21 (2) (n) and where appropriate, refer any case dealing with 
the publication, advocacy, propagation or communication of hate speech as 
contemplated in subsection (1), to the Director of Public Prosecutions having 
jurisdiction for the institution of criminal proceedings in terms of the common law or 
relevant legislation.' 

49. The prohibited grounds in the Equality Act are defined more widely than the 

Constitution but include religion and ethnic and social origin (which is akin to 

ethnicity under section 16(2)).   

50. The respondents do not rely on the proviso in section 12.45 The respondents also 

accept that the defamation defences of fair comment and truth in the public interest 

initially pursued a quo do not apply. This is a concession properly made. In 

Canada (Human Rights Commission) v. Winnicki (F.C.), a case concerning an 

injunction preventing hate speech based on the Canadian equivalent of section 10 

of the Equality Act, the Court held that '… truth or fair comment is not a defence in 

cases of hate messages…' 

51. The principal question in this appeal is thus whether the impugned statements 

amount to hate speech under the Equality Act.   

                                            
45

  The proviso states: 'Provided that bona fide engagement in artistic creativity, academic and 
scientific inquiry, fair and accurate reporting in the public interest or publication of any information, 
advertisement or notice in accordance with section 16 of the Constitution, is not precluded by this 
section'. 
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II. The ambit of the prohibition in section 10(1) 

52. In what follows, we consider the ambit of the prohibition in the Equality Act.  Before 

doing so, we set out the principles that apply to the interpretation of section 10(1) 

generally. 

53. Various well-established principles of interpretation apply when interpreting section 

10 of the Equality Act.  First, section 39(2) of the Constitution requires that section 

10 of the Equality Act be interpreted in a manner which best promotes the spirit, 

purport and objects of the Bill of Rights. This obligation has two components:  

53.1. A court should prefer a constitutionally valid construction over an 

unconstitutional one. Importantly, only if to do so would not unduly strain the 

language concerned;46 

53.2. A court must adopt an interpretation that 'better' promotes the spirit, purport 

and objects of the Bill of Rights, even if neither interpretation would render the 

provision unconstitutional.47 

54. Second, section 39(1)(b) of the Constitution provides that when interpreting the Bill 

of Rights (including section 16(2)) a court 'must' consider international law, and 

'may' consider foreign law.  

                                            
46

  Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor 
Distributors (Pty) Ltd and Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v 
Smit NO and Others 2001 (1) SA 545 (CC) at paras 22 – 23. 

47
  Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd 2009 (1) SA 337 (CC) at paras 46, 84 and 107. 
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55. Third, section 10 must be interpreted with due regard to the objects and purpose of 

the Equality Act.48 Section 3 of the Equality Act expressly repeats these principles. 

Several other provisions of the Equality Act should inform this Court's interpretation 

of section 10 of the Equality Act, including the Preamble,49 section 2 – which sets 

out the objects of the Equality Act, in particular section 2(b)(v),50 2(e)51 and 2(f) – 

and section 4 which sets out certain 'guiding principles' which include recognition of 

the existence of systemic discrimination and inequalities and the need to take 

measures at all levels to eliminate such discrimination and inequalities. 

56. With these principles in mind, we turn to the ambit of the prohibition in section 

10(1). 

57. Under the Equality Act expression must satisfy three requirements: 

57.1. First, the expression must advocate hatred. In Keegstra,52  the Canadian 

Supreme Court explained that the term hatred connotes, in the context of the 

Canadian hate speech law,53 'emotion of an intense and extreme nature that 

                                            
48

  Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) 593 (SCA) at para 18. 

49
   It states inter alia that: 'This implies the advancement, by special legal and other measures, of 

historically disadvantaged individuals, communities and social groups who were dispossessed of 
their land and resources, deprived of their human dignity and who continue to endure the 
consequences.' 

50
  To give effect to the prohibition of advocacy of hatred, based on race, ethnicity, gender or religion, 

that constitutes incitement to cause harm as contemplated in section 16(2)(c) of the Constitution 
and section 12 of this Act. 

51
  To provide for measures to educate the public and raise public awareness on the importance of 

promoting equality and overcoming unfair discrimination, hate speech and harassment. 

52
  [1990] 3 SCR 697 at p 777. 

53
  Section 319(2) of the Canadian Criminal Code provides: 

'Wilful promotion of hatred 
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is clearly associated with vilification and detestation'. In Freedom Front v 

South African Human Rights Commission 54  the Human Rights 

Commission found that 'calling for the killing of people because they belong to 

a particular community or race must amount to the advocacy of hatred unless 

the context clearly indicates otherwise.' 

57.2. Second, the 'advocacy of hatred' must be based on one of the listed grounds 

in the Equality Act. The advocacy of hatred cannot 'simply advocate hatred of 

a specific person' but must instead advocate hatred based on 'group 

characteristics'.55 

57.3. Third, section 10 provides three bases on which expression may constitute 

hate speech, namely where the expression 'could reasonably be construed to 

demonstrate a clear intention to be hurtful, harmful or to incite harm or 

promote or propagate hatred'.56 We submit that:  

57.3.1. ‘hurtful’ refers to psychological or emotional harm experienced by 

individuals and the target group;  

                                                                                                                                             

(2)  Everyone who, by communicating statements, other than in private conversation, 
wilfully promotes hatred against any identifiable group is guilty of: 

(a)  an indictable offence and is liable to imprisonment for a term not exceeding two 
years; or 

(b) an offence punishable on summary conviction.' 

54
  2003 (11) BCLR 1283 (SAHRC). 

55
  D Milo, G Penfold and A Stein, 'Freedom of Expression' in S Woolman, T Roux and M Bishop (eds), 

Constitutional Law of South Africa (2008) at 42–80 to 42–81. 

56
  The use of the words 'could reasonably be construed to demonstrate a clear intention' make it clear 

that an objective test is envisaged, not a subjective inquiry that examines the speaker's motives.   
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57.3.2. ‘to incite harm’ means the expression must 'instigate or actively 

persuade others to cause harm'57 and in this regard, it is important to 

point out that 'harmful' includes, but importantly is not limited to, physical 

harm, discrimination and other forms of harm experienced by individuals 

and the target group beyond psychological or emotional harm that is 

'hurtful';  

57.3.3. 'promoting and propagating hatred' refers to the effect of words not on 

the target person or group, but on a group of persons in whom hatred for 

the target group is promoted or propagated, including communities and 

society as a whole. Keegstra observed that: 'Hatred is not a word of 

casual connotation. To promote hatred is to instil detestation, enmity, ill 

will and malevolence in another.'58 

58. Thus, the scope of section 10(1) is carefully circumscribed to prohibit expression 

that satisfies all of the requirements listed in section 10(1).59 

59. The next enquiry involves ascribing to the impugned statements their true 

meaning. This will determine whether the statements fall within the ambit of the 

section 10(1) prohibition. The principles relevant to this enquiry are discussed 

below. 

                                            
57

  Milo et al at 42–80. 

58
  [1990] 3 SCR 697 at p 777. 

59
  South African Human Rights Commission v Khumalo 2019 (1) SA 289 (GJ) at para 82. 
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III. Uncovering the true meaning of the statements 

60. The common law principles of interpretation of whether statements are defamatory 

statements serve as a useful guide to interpret whether expression amounts to 

hate speech under the Equality Act.  

61. Statements may have primary and secondary meanings.60 The primary meaning is 

the ordinary meaning given to the statement in its context by a reasonable 

person.61 On this score, section 10 of the Equality Act expressly refers to what the 

words “could reasonably be construed to demonstrate a clear intention” of. This is 

important because it demonstrates that it will not assist a person to escape a 

finding that the meaning amounts to hate speech by seeking to rely on what that 

person intended to mean. The enquiry is about what the objective meaning of the 

statements was having regard to the context in which those statements was made.  

62. The secondary meaning is a meaning other than the ordinary meaning, also 

referred to as an innuendo, derived from special circumstances which can be 

attributed to the statement only by someone having knowledge of the special 

circumstances.62 Thus, words that appear to be inoffensive per se, may well be 

unlawful when published to those with special knowledge. 63  However, it is 

                                            
60

  Le Roux and Others v Dey 2011 (3) SA 274 (CC) at para 87. 

61
  Ibid. 

62
  Ibid. 

63
  See also, Argus Printing and Publishing Co Ltd and Others v Esselen’s Estate [1994] 2 All SA 

160 (A) at p 164. 
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important that an innuendo must not be confused with an implied meaning of the 

statement which is regarded as part of its primary or ordinary meaning.64 

63. The Court should not peer into Mr Masuku's mind. When the court enquires into 

the ordinary meaning of the offending statements, the Court is not concerned with 

the meaning Mr Masuku intended to convey or with the meaning given to it by the 

persons to whom it was published, whether or not they believed it to be true, or 

whether or not they then thought less of a particular class of persons upon reading 

or hearing the words.65 Whether or not Mr Masuku therefore subjectively sought to 

limit his remarks to Zionists and not Jews per se is of no moment. However, we 

submit that an analysis of Mr Masuku’s evidence before the Equality Court showed 

that the distinctions that he sought to impose on the impugned statements were not 

genuine.  

64. The test is objective and one that enquires into what meaning the reasonable 

reader of ordinary intelligence would attribute to the statement expressed in writing 

or orally,66 not on the strength of the evidence presented.67    

65. In the application of this test, our Courts accept that the reasonable reader would 

understand the statements in their context and that he or she would have had 

regard not only to what is expressly stated but also to what is implied.68 In this 

                                            
64

  Le Roux and Others v Dey (supra) at para 87. 

65
  Le Roux v Dey (supra) at pp 305 to 306A. 

66
  Ibid at p 306A. 

67
  Cele v Avusa Media Limited 2013 (2) All SA 412 (GS) at para 11.  

68
  Le Roux v Dey (supra) paras Ibid. 
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regard, it is important to emphasise that words, spoken or written, cannot be read 

in isolation.69  The ordinary meaning of the words is not necessarily the dictionary 

meaning of the words.70 If words have different meanings, then all such meanings 

must be taken into account.71 Actual intention on the part of the speaker is not a 

requirement.72 The context in which the statement is made, however, must be 

assessed and is critical.73 The House of Lords famously said that 'in law context is 

everything'. 74  This proposition applies with particular force in the context of 

freedom of expression. For instance, this court has held that it is not even possible 

to determine whether an image amounted to child pornography without having 

regard to the context of the expression.75 Important contextual elements include 

the audience to whom the speech was made, the social and historical context and 

the means of dissemination.76 

66. If hate speech is uttered at an occasion where only the group of people partaking 

in the hate speech is present, the speech will still constitute hate speech, as 

                                            
69

  Milo & Stein at 26. 

70
  Brand AJA in Sindani v Van der Merwe and Others 2002 (2) SA 32 (SCA) at p 36G; see also Le 

Roux v Dey at para 89.    

71
  Ibid. 

72
  See, Milo et al at 42–87. 

73
  Sonke Gender Justice Network v Malema 2010 (7) BCLR 729 (EqC) at para 17. 

74
  R v Secretary of State for the Home Department, ex parte Daly [2001] UKHL 26; [2001] 3 All ER 

433 (HL) 433 at para 28. This proposition was cited with approval (albeit in a different context) by 
the Constitutional Court in First National Bank of SA Limited t/a Wesbank v Commissioner for 
the South African Revenue Services and Another; First National Bank of SA Limited t/a 
Wesbank v Minister of Finance 2002 (4) SA 768 (CC) at para 63. 

75
  De Reuck v Director of Public Prosecutions (Witwatersrand Local Division) and Others 2004 

(1) SA 406 (CC) at para 33. 

76
  JL Maynard & S Benesch (2016) 'Dangerous Speech and Dangerous Ideology: An Integrated 

Model for Monitoring and Prevention,' Genocide Studies and Prevention: An International Journal: 
Vol.9: Issue 3: 70 – 95. 
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members of the group may still be incited to cause the harm contemplated by the 

speech. Moreover, speech may still constitute hate speech if the words only have a 

meaning to a portion of society. The fact that certain portions of society do not 

understand the meaning or are not exposed to them is irrelevant. 77  The true 

yardstick of hate speech is not the historical significance thereof but the effect of 

the words, objectively considered, upon those directly affected and targeted 

thereby.78  

67. This Court's recent decision in Rustenburg Platinum Mine v SAEWA obo Bester 

and Others79 is instructive when dealing with expression that, per se, appears to 

be neutral. The case involved determining where 'an apparently neutral race 

descriptor may be regarded as racially abusive or insulting'. 80  The unanimous 

decision by Theron J held:  

'[38] It was accepted by both parties (the applicant and first respondent) that the use of the 
words 'swart man', per se, is not racist and that the context within which the words were used 
would dictate whether they were used in a racist or derogatory manner.  It was also accepted 
that the test to determine whether the use of the words is racist is objective – whether a 
reasonable, objective and informed person, on hearing the words, would perceive them to be 
racist or derogatory.  This is in accordance with the test for whether a statement is 
defamatory, as enunciated in Sindani: 

"The test to be applied is an objective one, namely what meaning the reasonable 
reader of ordinary intelligence would attribute to the words read in the context of the 
article as a whole.  In applying this test it must be accepted that the reasonable reader 
will not take account only of what the words expressly say but also what they imply." ' 

                                            
77

  Afriforum v Malema at para 109. 

78
  African National Congress v Harmse and Another: In Re Harmse v Vawda (Afriforum and 

Another Intervening) 2011 (5) SA 460 (GSJ) at para 77.  

79
  2018 (5) SA 78 (CC). 

80
  Rustenburg Platinum Mine at para 1. That case did not deal with hate speech. It dealt with 

whether referring to a fellow employee as a 'swart man' (black man) within the context of the case 
was racist and derogatory and, if so, whether the employer was correct in dismissing the employee. 
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68. This Court then held that it was accordingly 'necessary to have regard to the 

evidence in this matter'.
81

 The court thereafter proceeded to examine the evidence 

given by the parties (see paras 39 – 40).  

69. This brings us to the role of experts in ascertaining the objective meaning of 

statements that are the subject of a hate speech enquiry. As set out above, 

determining the ordinary meaning involves a two-stage enquiry.82 First, what the 

words say both expressly and by implication. Second, the proper context in which 

the words must be understood. Importantly, in Le Roux v Dey, this Court 

considered evidence of Dr Dey and the applicants when determining the context.83 

Similarly, we submit that experts in hate speech cases can help to set the theme, 

insofar as context, and the greater political, cultural, ideological debate that informs 

the context within which the words are used. Importantly, this expert evidence can 

prove invaluable in that it has the capacity to enlighten the Court as to the reasons 

(which it would not ordinarily be aware of) why the target group finds the speech so 

objectionable.  

70. This notion is not unique to our legal system. In Balsytė-Lideikienė v Lithuania,84 

before the European Court of Human Rights, it was found that the refusal to permit 

the applicant an opportunity to examine the experts in open court failed to meet the 

requirements for a fair trial enshrined in Article 6 of the European Convention, 

                                            
81

  Rustenburg Platinum Mine at para 39.  

82
  Le Roux v Dey (supra) at para 97.  

83
  Le Roux v Dey (supra) at paras 99 et seq.  

84
  Balsyt -Lideikien v Lithuania (Application no. 72596/01), ECtHR (2008). 
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particularly since the national courts had extensively quoted and relied upon the 

expert’s conclusions in determining whether a calendar promoted ethnic, racial, or 

religious hostility and whether the calendar contained hateful expression towards 

minorities (in this case persons of Polish, Russian and Jewish origin).    

71. Importantly, the European Court did not hold that the Lithuanian courts had erred 

by considering expert opinion at all when considering the meaning of the speech. 

The error was relying on the opinion without the experts presenting the evidence in 

court and thus depriving the applicant an opportunity to question the experts.  

72. The European Court has also followed a similar approach in some other cases.85 

This is not to suggest that an expert’s view is dispositive or that it cannot be 

overruled by the Court. There will be cases where expert testimony will not be 

useful and will not assist.  

73. Expert opinion may provide the court with pertinent information that shows that a 

neutral term is actually incitement to harm on the basis of race or ethnicity. For 

instance, a South African court might not be aware of the particularly egregious 

form of anti-Semitism which Dr Hirsh referred to as 'Jew baiting' (i.e. the irrational 

comparison of Jews to their greatest persecutors, the Nazis) or the anti-Semitic 

phenomenon of holding any individual group of Jews collectively responsible for 

the actions of the state of Israel.  

                                            
85

  For instance, in AKSU v Turkey (Application nos. 4194/04 and 41029/04), ECtHR (2012) the 
European Court explicitly relied on the expert opinions collected in national proceedings justifying 
anti-Roma forms of speech as a part of academic freedom. 
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74. To our minds, it is analogous to the abhorrent practice, which this Court recently 

and unanimously forbade in the most robust terms:  'of referring to black people as 

monkeys, baboons or kaffirs and impugn their intellectual and leadership 

capabilities as inherently inferior by reason only of skin colour'.86 Of course, in the 

South African context, the abhorrence of comparing black people with monkeys or 

baboons is manifest and no expert assistance is necessary. But when courts 

examine other concepts such as Jew baiting with which they might be less familiar 

or xenophobic practices that appear neutral at first blush, the important context 

provided by an expert may prove to be particularly useful. The ordinary established 

principles relating to experts, however, still apply.87  

75. With the above principles in mind, we demonstrate that the impugned statements 

amount to hate speech within the meaning of section 10(1).  

IV. The impugned statements amount to hate speech 

76. At the outset, we hope to dispose of what appears to be a cornerstone of the 

respondents' defence to the HRC claim that Mr Masuku is guilty of hate speech. 

77. A central feature of the respondents' case is that there is a distinction between 

Zionists and Jewish people and that this distinction was maintained by Mr Masuku 

during his remarks. As Bilchitz correctly argues “[i]t will often be the case that the 

                                            
86

  South African Revenue Service v Commission for Conciliation, Mediation and Arbitration 
and Others 2017 (1) SA 549 (CC) at para 2.  

87
  Pricewaterhousecoopers Incorporated and Others v National Potato Co-Operative Ltd and 

Another [2015] 2 All SA 403 (SCA) at paras 97 to 99. 
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clever hate-mongers will try to remain within the law by not expressly identifying 

the group they are targeting but signaling clearly who they have in mind”.88 

78. For that reason the Supreme Court of Appeal erred (where the Equality Court 

succeeded) in analysing whether expression indirectly targets a particular group.89 

As Bilchitz correctly concludes: 

"If this approach were to have been adopted, the Supreme Court of Appeal would not 
have appeared blind to the clear insinuations of Masuku's comments. The equality 
court judgment is particularly sensitive to the nuances of his statements. It recognized 
based on expert evidence that most Jews the world over regard themselves as 
Zionists (par 48). In relation to the blog statement, the Equality Court stated: 

‘The blog further refers to Zionists as belonging to the era of their friend, Hitler. It 
is undisputed that the Hitler campaign had as its main purpose the extermination 
of the Jews whether Zionists or not. In the circumstances of this matter, and 
viewed in proper context, it is hardly unreasonable that reference by Masuku to 
Hitler was intended to call up an association with Jews, as contended by the 
Commission’ (par 48). 

In relation to the second to fourth statements, the Equality Court recognized that 
Masuku chose to confine his remarks to two locations: Wits University and Orange 
Grove. The court was prepared to engage in an analysis of the insinuations of these 
statements and held that ‘Wits was chosen as Masuku knew there were Jewish 
students present there. On the other hand, Orange Grove is traditionally a Jewish 
location which would make a reasonable reader to interpret the statement to have 
been a reference to Jews’ (par 52). 

The Supreme Court of Appeal, on the other hand, seemed to focus its main argument 
on the fact that not all Jews are Zionists and not all Zionists are Jews. Even accepting 
the truth of that statement, however, does not avoid the fact that most Jews are 
Zionists and that therefore the disproportionate impact of targeting Zionists would 
therefore easily be understood to involve targeting Jews. The court also fails to offer 
any in depth analysis of the second to fourth statements, avoiding engaging with why a 
neighbourhood, for instance, such as Orange Grove was identified or ‘individuals who 
send sons or daughters to fight for Israel Defence Forces’ (which would almost 
certainly involve only Jews)."

90
 

79. Dr Hirsh made it clear that, as a factual matter, a sharp distinction of the kind the 

respondents perceive is anything but clear. He testified that sometimes the use of 

the term Zionists 'actually means in practice … the overwhelming majority of 
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  Bilchitz at 369.  

89
  Bilchitz at 369 suggests using the legal principles relating to indirect discrimination in order to 

ascertain whether remarks indirectly target particular groups. 

90
  Bilchitz at 371. 
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Jews'.91 Moreover, that 'one of the problems is that the term Zionism is used by 

many different people in profoundly different ways'.92  

80. Dr Hirsh explained that what is, however, clear is that 'most Jews are comfortable 

thinking of themselves as Zionist'93 and that 'for sure people mean quite different 

things by that. Some people are Zionist because they think it's part of their religious 

observance. Some people are Zionist because they think it's part of the national 

liberation movement of Jews.'94 

81. Dr Hirsh stated:  

'I think that the overwhelming majority of Jews have some kind of connection to Israel as a 
part of their Jewish identity and that might be the same connection that other people would 
declare is Zionist. … we can look at the figures and the surveys which, in which 80 or so 
percent of Jews will say that they have a strong or a medium attachment to Israel.'

95
 

… 

'[O]f course anti-Zionist Jews exist, they can exist, they do exist but they’re a minority, in this 
survey a very small minority'

96
 

82. The above demonstrates the problem with relying on dictionary definitions in cases 

like this, as the Supreme Court of Appeal did. Because, of course, this Court is not 

simply concerned with the literal meaning of the words, but rather, it is concerned 

with ascertaining objectively what the statements mean in their context, this 

notwithstanding Mr Masuku's haphazard use of the term Zionist.  

                                            
91

  Dr Hirsh (XIC); Vol 5, p 511, lines 13 – 21.  

92
  Dr Hirsh (XIC); Vol 5, p 513, lines 21 – p 514 line 1.  

93
  Dr Hirsh (XIC); Vol 5, p 514, lines 4 – 7; lines 15 – 18.   

94
  Ibid. 

95
  Dr Hirsh (XIC); Vol 5 p 517 lines 12 – 19.  

96
  Dr Hirsh (XIC); Vol 6, p 522, lines 8 – 16.  
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83. It is the fact of his failure to maintain the distinction he mistakenly believed was 

clear that is but one contextual indicator that the impugned statements were 

directed at Jews. Indeed, whatever the scientific and academic meanings of the 

distinction and relationship between Zionism and Jewish people, the critical enquiry 

as set out above is objective – the meaning that the reasonable reader or listener 

would ascribe to the statements. On that score, Mr Masuku’s underlying motive or 

intention is irrelevant.  

84. But, in any event, even the claim that Mr Masuku understood and maintained the 

distinctions between Zionists and Jews is unsustainable when the record is 

considered closely.  

85. First, the purported distinction even falls apart when one considers other remarks 

Mr Masuku has made. For example, in his email dated 11 February 2009, referring 

to the events at the rally (where three of the impugned statements were made) Mr 

Masuku states:97  

'I came to one conclusion, that Jews are arrogant, not from being told by any 
Palestinian, but from what I saw myself. Now you blame me for making my conclusion. 
I owe no one an explanation and care not a bit, but want the freedom of Palestinians 
and am convinced no amount of being reasonable will resolve the real problem … 
worst still when people come all the way from wherever they come from to tell us 
where and how to march, they can do that in their own country, not here'.  

85.1. Under cross-examination, Mr Masuku agreed that he 'did not say Zionists are 

arrogant' he said Jews are arrogant.98 In evidence Mr Masuku himself noted 

that there are 'different Jewish groupings'.99  

                                            
97

  Vol 3, p 201. 

98
  Masuku (XX); Vol 8, p 773, lines 1 – 10.  
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85.2. Even Mr Masuku’s purported distinction (if he had maintained it throughout 

his speech, which he did not) rests on the premise that Zionists are a sub-set 

of Jewish people:100  

'Zionists and Jews are not the same thing. It’s like saying all whites in South Africa are 
responsible for apartheid. It’s not so. There were many whites who stood up and 
sacrificed and died for the freedom of South Africa. But there are those in the name of 
whites who claim to abuse and be racist on blacks in the name of whites. That is what 
is happening. Zionists is the group of racists who support and enforce apartheid and 
that do not believe in equality with others. But Jews all over the world including the 
United States have always consistently said not in my name and they’ve stood to 
defend the values of justice and freedom. So there’s a separation between Zionists 
and Jews.' 

85.3. Mr Masuku is explaining that Zionists constitute a sub-group of Jewish people 

but do not necessarily represent all Jewish people. Importantly, he does not 

claim that Zionists (to his mind) are not Jewish. For Mr Masuku, Zionists are a 

particular section of the Jewish religion and ethnicity. It is not required that all 

Jewish people, of course, agree with or are Zionists, but it is clear that 

through his reference to Zionists per se, his remarks had the effect of 

implicating the majority of Jews. Mr Masuku also implied that being Jewish is 

not a religion, it is a political position.101  This of course cannot be.  

85.4. Mr Masuku made it plain in his remarks at the University that he is 'less 

concerned about Semitism or whatever name you call it',102 thus making it 

clear that the distinction was not one, in any event, that concerned him. 

                                                                                                                                             
99

  Masuku (XIC); Vol 8, p 759, line 21. 

100
  Ibid at p 760. 

101
  Masuku (XIC); Vol 8, p 800, lines 17 – 23. 

102
  Masuku (XX); Vol 8, p 846, lines 5 – 13 in reference to the extract of the transcript of his Wits 

speech at Vol 3, p 240, lines 1 – 5. 
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86. Second, the distinction falls apart when one considers the broader context of the 

statements made.  

86.1. In relation to the blog post, the reference to 'their friend Hitler' is crucial. It is a 

matter of public record that Hitler did not target Zionists with a particular view 

about Israel. He mercilessly persecuted all Jewish people. Dr Hirsh explained 

this comparison as 'Jew baiting', a comparison he considered 'far removed 

from any kind of rational discourse that it can only be understood…'103 as 

baiting or provocation.   

86.2. At the Wits meeting, Mr Masuku states in the fourth statement that 'COSATU 

is with you'. The transcript shows that the very sentence before members of 

the crowd had shouted about targeting 'the Jews' and 'especially the Jews'. 

Thus, when Mr Masuku responds to these remarks, by saying 'COSATU is 

with you' he makes it clear that his targeted group is Jews more generally not 

simply Zionists.  

87. In this context we analyse the impugned statements. 

88. The blog post  

88.1. In relation to the blog post, the Supreme Court of Appeal dismissed the 

HRC's charge of hate speech primarily on the basis that the statement did not 

refer to Jews. The Supreme Court of Appeal unfortunately relied almost 
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  Dr Hirsh (XIC), Vol 5, p 505, line 24 – p 506, line 19. 
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exclusively on the dictionary definitions of Zionism to conclude at paragraph 

25 of its judgment that 'Nothing in these definitions and explanations conveys 

identification on the basis of ethnicity or religion.'104 In so doing, the Supreme 

Court of Appeal endorsed the respondents' argument that the blog post 

passes muster because it was directed at Zionists, not Jews, and therefore 

did not amount to the advocacy of hatred based on ethnicity or race.  

88.2. We highlight, again, that the most important part of the test when determining 

meaning is the objective meaning that would have been given to the 

statements by the reasonable reader/listener of the statements. This makes 

perfect sense in the context of hate speech where – principally – one is 

seeking to prevent the incitement of harm and violence against others. If a 

crowd of white supremacists understood Mr Masuku’s remarks as a call to 

action to harm Jewish people, Mr Masuku could not later rely on (a) his 

intended meaning; and (b) the technical academic distinctions between 

Zionists and Jews. The ordinary reasonable reader would not have 

interpreted Mr Masuku’s statements according to the academic distinctions 

between Zionists and Jews but would have understood the statements to be 

referring to Jewish people.  

88.3. We submit that the reference in the blog post to 'their friends Hitler' is key 

when applying the objective test of the reasonable reader. The phrase 'their 

friend' refers to a past association between the group the author is referring to 

                                            
104

  Supreme Court of Appeal judgment, Vol 12, p 1190, para 25. 
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and Hitler. The brutal Nazi campaign of extermination during World War II 

was carried out against Jews.  That campaign had as its primary purpose the 

total eradication of Jews whether they were Zionist or not. It is difficult given 

these notoriously well-known facts to conceive of any association between 

Zionism, in the sense of the political ideology, and Hitler. It can hardly be 

argued with any conviction that had a Jewish family, resident in Germany or 

Poland during World War II, sought to impress upon Nazi SS officers tasked 

with shipping Jews to the concentration camps, that because they were anti-

Zionist in their ideological outlook, that they on that basis qualified to be 

spared the death camps of Auschwitz and Krakow. The reference to Hitler 

can therefore only reasonably be interpreted as referring to Jewish people 

and given the recent experience of the Holocaust, the statement is 

particularly hurtful 

88.4. The Supreme Court of Appeal also erred by giving short shrift to the inciting 

elements of the blog post. In a single sentence at paragraph 26 of the 

judgment, the Supreme Court of Appeal  observed tersely that even if 

ethnicity or religion was implied in the blog post, the post could 'not be 

considered advocacy of hatred or incitement of harm...particularly in the 

context on which [it was] made.'  

88.5. With respect, that finding is inexplicable (particularly if the Supreme Court of 

Appeal had been applying the correct thresholds under the Equality Act): 



44 
 

 

88.5.1. 'target them', 'expose them' and 'do all that is needed to subject them to 

perpetual suffering' are all phrases that explicitly call on others to act. 

There is a kinetic quality to these phrases that inspires active rather than 

passive conduct. They leave little doubt in the mind of the reader that Mr 

Masuku demands action. We submit that these phrases constitute 

textbook incitement. The blog post is a direct incitement to cause harm 

to South African Jews. 

88.5.2. The harm that Mr Masuku contemplates is the 'bitter medicine' he 

believed was 'fed' to his 'brothers and sisters' in Palestine. It will be 

recalled that the escalation in COSATU protest action was a direct result 

of the Gaza War which had ceased about a month before Mr Masuku 

posted on the blog. According to Mr Masuku, that conflict subjected the 

Palestinians to 'violence and unpleasant experiences' and claimed the 

lives of 1400 women and children.105 Thus, the harm to which he wanted 

Jews subjected, the so-called 'perpetual suffering' and 'bitter medicine', 

was the death and anguish experienced by the Palestinians in Gaza. 

88.6. We accordingly submit that the content and context of the blog post 

demonstrate a clear intention to perpetrate hate speech. The blog post 

advocates hatred towards Jews and it incites others to harm them. This Court 

should accordingly declare the blog post as hate speech within the meaning 

of section 10(1) of the Equality Act. 
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  Masuku (XIC); Vol 7, p 738, lines 11 – 14. 
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89. The second to fourth statements (the Wits statements) 

89.1. These are the statements made by Mr Masuku on 5 March 2009 during his 

speech at the 'Israel-Apartheid Week' event at Wits. The Supreme Court of 

Appeal found at paragraphs 30 and 32 of its judgment that these statements 

did not refer to Jews and were, in any event, no more than protected political 

speech. 

89.2. The Supreme Court of Appeal's scepticism regarding the target of 

Mr Masuku's Wits statements are unsatisfactory for the following reasons: 

89.2.1. The reference in the second statement106  to 'that side', was a clear 

reference to the identifiable Jewish students in attendance that heckled 

Mr Masuku inter alia because they opposed his views; 

89.2.2. The third statement107 could factually and objectively only refer to Jews. 

Evidence led during the trial established that insofar as South Africa is 

concerned, it is only Jews who join the Israeli Defence Force (IDF). No 

admissible evidence was presented of any other groups having joined 

the IDF, this despite Masuku having been presented with an opportunity 

to identify such a group. The reasonable reader of this statement would 

deduce immediately that the statement is of and concerning South 

                                            
106

  Repeated here for ease of reference: 'COSATU has got members here even on this campus; we 
can make sure that for that side it will be hell…' 

107
  Repeated here for ease of reference: '… the following things are going to apply: any South African 

family, I want to repeat it so that it is clear for anyone, any South African family who sends its son or 
daughter to be part of the Israel Defence Force must not blame us when something happens to 
them with immediate effect...' 
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African Jews. Any reasonable reader with a rudimentary knowledge of 

the Israel/Palestinian conflict would know that the Palestinians opposed 

Jewish/Israeli settlement and for that reason, no South African religious 

or ethnic group, other than South African Jews, would be motivated to 

take up arms in defence of Israel. 

89.2.3. Finally, the reference in the fourth statement 108  to Orange Grove, a 

traditionally Jewish neighbourhood, leaves little doubt about what group 

Mr Masuku was targeting with his speech. Of all the places in the world 

where people can be found who 'do not support…the rights of other 

people', Mr Masuku identified a known Jewish neighbourhood as the 

target of COSATU's potential actions, not places like Coligny or 

Ventersdorp. This is not insignificant, and it should not be regarded as a 

meaningless rhetorical flourish.  

89.3. Each of the Wits statements contained barely concealed threats and 

incitement of harm: 

89.3.1. In the second statement, Mr Masuku intimated to Jews that COSATU 

was well poised to 'make sure' for that group that 'it will be hell'.  The 

use of 'make sure' conveyed that COSATU's conviction and its abilities 

were not open to doubt, while the allusion to 'hell' established in the 

minds of the listener that COSATU's reprisal would involve something 

                                            
108

  Repeated here for ease of reference: '…COSATU is with you, we will do everything to make sure 
that whether its at Wits, whether its at Orange Grove, anyone who does not support equality and 
dignity, who does not support rights of other people must face the consequences even if it means 
that we will do something that may necessarily cause what is regarded as harm…'  
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akin to eternal suffering once it was put into action. There was thus little 

confusion left in the minds of members of the targeted group about what 

harm they could expect to receive.  

89.3.2. The threats of harm embedded in the third and fourth statements are 

particularly chilling because they are intended to allow Mr Masuku to 

disavow accountability for the harm that will befall the targeted group if 

the members of that group do not act in accordance with Mr Masuku's 

dictates. This is a particularly nasty device employed, for instance, by 

perpetrators of gender-based violence who make the vile argument that 

a woman brings harm upon herself by, for example, wearing something 

of which the man disapproves. In a similar vein, Mr Masuku states of 

those who send their children to fight for the IDF that 'they must not 

blame us [COSATU] when something happens to them with immediate 

effect'. The 'something' of which he speaks is not some indeterminant 

but harmless consequence – it is the physical and significant 

psychological harm he alludes to at various points in his speech that will 

follow immediately.  

89.4. In the circumstances, we respectfully submit that this Court should find that 

the second to fourth statements constitute hate speech within the meaning of 

section 10(1) of the Equality Act.  

90. We now turn to deal with the HRC's final ground of appeal. 
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F. THIRD GROUND: THE INCORRECT APROACH TO THE EXPERTS 

91. The HRC relied on two prominent experts in the fields relevant to the dispute: Dr 

David Hirsh, a lecturer in Sociology at Goldsmiths University of London, and Dr 

Gregory Stanton, a Research Professor in Genocide Studies and Prevention at the 

School for Conflict Analysis and Resolution, George Mason university, Arlington, 

Virginia.  

92. The respondents relied on Professor Steven Friedman, but the Equality Court 

rejected his evidence finding firstly, that he was not an expert on the relevant 

issues and secondly, that he was somewhat partisan. 

93. The Supreme Court of Appeal found the expert assistance to be of little to no value 

(paragraph 21 of the judgment), but nevertheless overturned the Equality Court's 

finding that Prof Friedman was not an expert. It is unclear why the Supreme Court 

overturned the Equality Courts finding if the Supreme Court of Appeal believed 

Prof Friedman's evidence did not contribute one way or another to the outcome of 

the decision. 

94. We have set out in paragraphs 69 to 74 above the value that experts can add and 

why a blanket approach denouncing the role of experts is unwarranted (particularly 

in hate speech cases). While the critical part of the test for determining meaning is 

the objective test of the reasonable reader/listener, the expert evidence can better 

explain specialised forms of meaning and patterns of discrimination which (if 

known to the immediate audience, or to the speaker) may tilt the balance on 

particular remarks being found to be hate speech or not (the expert evidence thus 
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can assist in demonstrating the secondary meaning or innuendo of facially benign 

statements). For those reasons, we submit the Supreme Court of Appeal should 

not have dismissed the HRC's expert evidence out of hand in the manner that it 

did. 

G. THE CROSS-APPEAL ON COSTS  

95. The respondents have launched a cross-appeal solely on the question of costs. 

With respect, it is misguided. 

96. The HRC contended before the Equality Court that this matter did not warrant a 

cost order regardless of the outcome. Importantly, it was submitted that a costs 

order against the HRC would be inappropriate because the HRC is a Chapter 9 

institution fulfilling its constitutional mandate. Having considered the arguments, 

the Equality Court exercised its discretion to award costs against the respondents 

in accordance with the outcome of the trial. The Equality Court acted well within the 

wide discretion it retains on the question of costs.109 It therefore cannot be said that 

the Court exercised its discretion on wrong principle. 

97. Similarly, the Supreme Court of Appeal acted within its discretion when it ordered 

that each party pay its own costs. The Supreme Court of Appeal did not lay down a 

principle that the HRC is immune from costs. It simply accepted the argument that 

it was inappropriate given the circumstances of this matter to make a costs order 

against any of the parties regardless of the outcome.  
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  In terms of regulations 12(2) of the 'Regulations relating to the promotion of equality and prevention 
of unfair discrimination' (GNR.764 of 13 June 2003), 'each party bears his or her own costs unless 
the presiding officer directs otherwise.' (emphasis added)    
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98. It is trite that appellate courts should be slow to interfere with costs awards of the 

court a quo.110 Furthermore, the ordinary exercise of a court's discretion on costs 

does not elevate this to constitutional matter. In these circumstances, the HRC 

contends that the respondents' application for leave to cross-appeal must be 

dismissed.  

H.  RELIEF 

99. If the HRC is successful in this appeal, we submit that it would be appropriate to 

order the apology ordered by the Equality Court. 

100. The Equality Court's order required that the apology be published with equal 

prominence.111 It is a well-known principle that an apology or correction should be 

made with equal prominence to where the offence was committed. The Press 

Appeal Panel has, for example, ordered that where headlines on street poles 

breached the Press Code, the apology and correction could and should take place 

on street poles.112  

101. But, it is not essential that the apology occur in precisely the same medium as the 

offending content, particularly where this is impractical or not possible. It cannot 

seriously be suggested that because an event has taken place and could not be 

arranged again it follows that the remedy of the apology should fall away. The 

solution is simple. In relation to the blog post – and in relation to the statements 
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  Benson v SA Mutual Life Assurance Society 1986 (1) SA 776 (A) at p 781I-782B and the 
authorities therein cited.  

111
  Judgment of the Equality Court; Vol 11, p 1163, para 61 – p 1165, para 65; p 1166 para 65.3   

112
  Decision of the Appeals Panel: Kasrils vs The Sunday Times (24 March 2015). 
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made at the Wits meeting – there is no need for the respondents to arrange an 

event 9 years later, simply to apologise. The apology should be published on the 

COSATU website as well as by means of a media statement at the very least.  

I. CONCLUSION 

102. For the reasons set out above, the HRC accordingly seeks an order that: 

102.1. Leave to appeal is granted; 

102.2. The appeal is upheld with each party to pay its own costs; 

102.3. The respondents' application for leave to cross-appeal be dismissed with 

each party to pay its own costs. 
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