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CASE NO. 14/19 

In the application of: 

NELSON MANDELA FOUNDATION TRUST Applicant for admission  
 as Amicus Curiae 
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with 

SOUTH AFRICAN HOLOCAUST  
AND GENOCIDE FOUNDATION First Amicus Curiae 
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MEDIA MONITORING AFRICA  Fourth Amicus Curiae 

S U P P O R T I N G  AF F I D A V I T  

I, the undersigned,  

SELLO HATANG 

hereby state under oath as follows: 
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INTRODUCTION 

1. I am an adult male, employed as the Chief Executive Officer of the Nelson 

Mandela Foundation Trust (“NMF”) at 107 Central Street, Houghton, 

Johannesburg.  The NMF is an inter vivos trust registered with the Master of 

the High Court of South Africa under registration number IT 9259/99, with 

its principal place of operations situated at 107 Central Street, Houghton, 

Johannesburg.  I attach, marked “SH1”, a copy of the NMF’s trust deed. 

2. I am duly authorised to depose to this affidavit and to bring this application 

on the NMF’s behalf. 

3. Unless otherwise indicated, the facts set out in this affidavit fall within my 

personal knowledge and, to the best of my belief, are true and correct. Any 

legal submissions are made on the advice of the NMF’s legal representatives, 

which I believe to be correct. 

4. In terms of Rule 10 of the Constitutional Court’s Rules, the NMF hereby 

seeks admission as amicus curiae in CCT 14/19, an application by the South 

African Human Rights Commission (“SAHRC”) for leave to appeal against a 

judgment of the Supreme Court of Appeal (“SCA”), reported as Masuku and 

Another v South African Human Rights Commission obo South African Jewish 

Board of Deputies [2018] ZASCA 180; 2019 (2) SA 194 (SCA) (“the SCA 

judgment”). 

THE NMF’S INTEREST IN THE MATTER 

5. The NMF was established by former President Nelson Rolihlahla Mandela in 

1999, shortly after he retired from public office.  Its vision is “a society that 

remembers its past, listens to all its voices, and pursues social justice”.  The 

NMF’s mission is “to contribute to the making of a just society by promoting 

the legacy of Nelson Mandela, providing an integrated public information 
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resource on his life and times, and convening dialogue around critical social 

issues”. 

6. One of the practical tools that the NMF considers vital to “the making of a 

just society” is the Promotion of Equality and Prevention of Unfair 

Discrimination Act 4 of 2000 (“Equality Act”), section 10(1) of which 

prohibits, as “hate speech”, any expression that objectively demonstrates an 

intention to be hurtful or harmful, to incite harm, or promote or propagate 

hatred towards persons belonging to groups that have been subject to 

systemic disadvantage. 

7. The SCA judgment is the first appellate judgment to address the 

interpretation of section 10(1) of the Equality Act, and did so in the 

following terms (at para 14): 

There is cause for concern that the provisions of section 10 of the 
Equality Act have the effect of condemning speech that is protected 
under section 16(1) of the Constitution.  In their book The South African 
Constitutional Law: The Bill of Rights the writers Cheadle, Davis and 
Haysom examine the provisions of section 10 of the Equality Act.  They 
suggest that the formulation of section 10 of the Equality Act is ‘a most 
unfortunate convoluted formulation’ and that it may well constitute an 
unjustified limitation of the freedom of expression in the context of a 
constitutional order ‘committed to robust deliberation’ for these 
reasons: 

‘It extends the prohibited grounds contained in section 16(2) of the 
Constitution in that the latter provision refers to race, ethnicity, 
gender or religion only, and uncouples hurt and harm from 
incitement to cause harm.  While the extension of the prohibited 
grounds can doubtless be justified in terms of the limitation clause 
as contained in section 36, particularly in the context of the 
prohibited grounds contained in section 9(3), the wider 
formulation adopted in section 10(1) will also have to be saved in 
terms of section 36.  The combination of an extension of the 
prohibited grounds beyond those contained in section 16(2) and 
the dispensing with the requirement of causation creates the 
potential for challenge’. 
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The contention that a more extensive definition of hate speech can be 
justified under section 36 is at the least debatable as section 16(2) 
provides an internal limitation clause. 
 

8. The effect of this dictum (whether obiter or otherwise) is to warn the lower 

courts that section 10(1) of the Equality Act should not be applied to 

expression that falls outside the scope of section 16(2) of the Constitution 

(namely, “advocacy of hatred that is based on race, ethnicity, gender or 

religion, and that constitutes incitement to cause harm”). 

9. The NMF is concerned about the implications of this dictum for countless 

matters that have and will come before the Equality Courts, both at the High 

Court and Magistrates’ Court level.  If the dictum is followed (as it is surely 

bound to be), it will mean that section 10(1) of the Equality Act can no 

longer be applied to:  

9.1. expression which is based on grounds other than “race, ethnicity, 

gender or religion”, such as sexual orientation, national origin, 

disability or HIV status; and/or 

9.2. expression which does not constitute “incitement”, such as: 

(a) calling black people “kaffirs”, “baboons”, and “monkeys” (see 

Thembani v Swanepoel [2016] ZAECMHC 37; 2017 (3) SA 70 

(ECM); Herselman v Geleba [2011] ZAEQC 1; African National 

Congress v Sparrow [2016] ZAEQC 1);  

(b) making “generalisations about women, sex and rape” (see Sonke 

Gender Justice Network v Malema [2010] ZAEQC 2; 2010 (7) BCLR 

729 (EqC)); 

(c) lastly, defending, downplaying or denying the horrors of the 

holocaust, colonialism, apartheid and other crimes against 

humanity. 
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10. This last category is of immediate practical concern to the NMF, as it is 

presently the complainant in an inquiry before the Equality Court (in the 

Gauteng Local Division of the High Court), seeking a declaratory order that 

gratuitous displays of the pre-1994 national flag of South Africa constitute 

hate speech prohibited under section 10 of the Equality Act.  That matter 

was heard on 29-30 April 2019 and judgment is pending.  If the SCA 

judgment’s approach to section 10(1) of the Equality Act is left undisturbed 

by the Constitutional Court, the NMF’s current complaint before the 

Equality Court must surely be dismissed (or, if successful, be overturned on 

appeal), as displays of the pre-1994 flag, on their own, would not 

necessarily constitute “incitement”. 

11. The NMF feels that section 10 of the Equality Act is a vital tool in the 

continuing struggle against everyday expressions of racism, sexism, 

homophobia, xenophobia and other forms of bigotry, which erode people’s 

human dignity and threaten our country’s nation-building project. 

THE NMF’S POSITION AND PROPOSED SUBMISSIONS  

12. If admitted as an amicus curiae in these proceedings, the NMF intends to 

refer the Court to the following, in written and oral argument: 

12.1. all known Equality Court judgments applying section 10 of the Equality 

Act to the kinds of expression described in paragraph 9 above, to 

illustrate the practical impact that the preservation of the SCA 

judgment’s dictum would have, in denying ordinary people protection 

from such speech in the future; and 

12.2. international and comparative law demonstrating that open and 

democratic countries not only may but must proscribe, and provide 

effective remedies against, expression that wounds people on the basis 
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of group identity, even if it involves no element of incitement (for 

example, holocaust denialism). 

13. The NMF has carefully studied the papers filed by the parties to these 

proceedings, as well as by the other amici curiae, and is confident that, in 

making legal argument on the above, the NMF will be raising new 

contentions which may be useful to this Court, and which will not be 

traversed by the parties and other amici curiae. 

CONSENT OF THE PARTIES 

14. On 12 June 2019, the NMF’s attorneys sent a letter to the legal 

representatives for the SAHRC and for the respondents, requesting their 

clients’ consent to the NMF’s admission as an amicus curiae under Rule 10 

of this Court’s Rules.  A copy of that letter is annexed, marked “SH2”. 

15. On 19 June 2019, the respondents’ attorneys responded that they do not 

consent to the NMF’s admission as amicus curiae.  A copy of that letter is 

annexed, marked “SH3”. 

16. To date, the SAHRC has not provided consent, and given the impending date 

of hearing and the fact that this Court has already issued directives, the NMF 

has elected to file this application to prevent any further delay.  

CONCLUSION 

17. For the reasons set out above, the NMF respectfully prays for an order in 

terms of the notice of application to which this affidavit is attached. 
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__________________________________ 
DEPONENT 
 
 

The Deponent has acknowledged that he knows and understands the contents of this 
affidavit, which was signed and sworn to or solemnly affirmed before me at 
_________________ on this the _____ day of __________________ 2019, the regulations contained 
in Government Notice No R1258 of 21 July 1972, as amended, and Government Notice 
No R1648 of 19 August 1977, as amended, having been complied with. 

 
 
__________________________________ 
COMMISSIONER OF OATHS 


