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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CCT CASE NO: 14/2019 
 
In the application of: 
 
FREEDOM OF EXPRESSION INSTITUTE Applicant for admission as an 

amicus curiae 
 
 

In the matter between: 
 
 
SOUTH AFRICAN HUMAN RIGHTS COMMISSION 

on behalf of 

SOUTH AFRICAN JEWISH BOARD OF DEPUTIES Applicant 

and 

BONGANI MASUKU First Respondent 

and 

CONGRESS OF THE SOUTH AFRICAN TRADE UNIONS Second Respondent 

_______________________________________________________________________ 
 

FOUNDING AFFIDAVIT: APPLICATION FOR ADMISSION AS AN AMICUS CURIAE 
 

_______________________________________________________________________ 
 
I, the undersigned, 

WILLIAM GUMEDE 

do hereby make oath and state: 

 

1 I am the chairperson of Freedom of Expression Institute (“FXI”), a non-profit 

organisation with PBO number 034-887. A copy of FXI’s constitution is attached 

as “FXI1”. 
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2 I am duly authorised to bring this application and to depose to this affidavit on 

behalf of FXI. 

 
3 The facts to which I depose are true and correct and are within my personal 

knowledge except where it is apparent from the context that they are not. 

 

4 The submissions of law I make in this affidavit are made on legal advice. 

 

OVERVIEW 

 

5 The applicant seeks to appeal against the Supreme Court of Appeal judgment of 

Masuku v South African Human Rights Commission obo South African Jewish 

Board of Deputies 2019 (2) SA 194 (SCA) dated 4 December 2018. The 

respondents noted their intention to oppose and cross-appeal on 4 February 

2019. 

 
6 FXI has considered the papers filed in the main application and is of the view that 

it has a substantial interest in the proceedings and can make a valuable 

contribution to the determination of the issues before this Court. 

 
7 FXI, having properly considered the application and having applied its mind, 

sought consent from the applicant and the respondents to be admitted as amicus 

curiae in the main application in terms of Rule 10 of this Court’s Rules on 22 May 

2019. I attach these correspondences as annexures “FXI2” and “FXI3”. 



 3 

 

8 The parties have granted our request on 23 May 2019 and 14 June 2019 

respectively. The consents are attached as “FXI4” and “FXI5”. 

 
9 In light of what I set out above, I note that FXI took due care and patience in 

seeking such consents, rather than saddling this Court with an amicus curiae 

status application, and filed this affidavit and notification in terms of the Rules of 

this Court at the earliest practicable opportunity. 

 
10 FXI stresses that it does not seek to introduce a debate which the main parties 

have not brought before this Court. What is inescapable however is that the SCA 

invoked section 16 of the Constitution in passing judgment and FXI seeks to 

assist this Court in determining how to approach such findings and of what 

bearing they have in the present proceedings. 

 

11 In the instance, FXI seeks to notify this Court of such developments, note its 

position in the main application and obtain this Court’s amicus curiae status 

confirmation and directives. 

 
THE BASIS ON WHICH FXI SHOULD BE ADMITTED AS AMICUS CURIAE 

 

12 I am advised that in order for a party to be admitted as an amicus curiae, FXI 

must: 

 

12.1 briefly describe the interest of the amicus curiae in the proceedings; 
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12.2 briefly identify the position to be adopted by the amicus curiae in the 

proceedings; and 

 

12.3 set out the submissions to be advanced by the amicus curiae, their 

relevance to the proceedings and his or her reasons for believing that the 

submissions will be useful to the Court and different from those of the other 

parties. 

 

13 I deal with these requirements next. 

 

FXI’s Interest 

 

14 In terms of our constitution, FXI objectives are: 

 

14.1 to promote and protect the right to freedom of expression; 

 

14.2 to promote and protect the right to access to information; 

 

14.3 to strive to extend access by all people to diverse, affordable and relevant 

information and ideas; and 
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14.4 to foster a culture of freedom of expression and tolerance of differing views 

and opinions. 

 

15 From the above, it is evident that FXI has interest in matters that involve and 

evoke the right to freedom of expression, as is the case in this matter. It is for this 

reason that FXI has been, and is, involved in similar cases such as Qwelane v 

South African Human Rights Commission and Another (SCA Case No. 686/2018) 

currently in front of the Supreme Court of Appeal. 

 

16 It should now be commonly accepted that the right to freedom of expression goes 

to the heart of our constitutional democracy and accordingly its jurisprudence is of 

great importance. This view finds support in this Court judgment of Mamabolo 

where it held: 

 
“Freedom of expression, especially when gauged in conjunction with its 
accompanying fundamental freedoms, is of the utmost importance in the kind of 
open and democratic society the Constitution has set as our aspirational 
norm. Having regard to our recent past of thought control, censorship and 
enforced conformity to governmental theories, freedom of expression — the free 
and open exchange of ideas — is no less important than it is in the United States 
of America.  It could actually be contended with much force that the public 
interest in the open market-place of ideas is all the more important to us in this 
country because our democracy is not yet firmly established and must feel its 
way. Therefore we should be particularly astute to outlaw any form of thought 
control, however respectably dressed.”

1
 

 

 
17 It should be equally accepted that courts have been inundated with matters 

relating to Promotion of Equality and Prevention of Unfair Discrimination Act, 

2000 (“PEPUDA”) and much debate remains about its correct interpretation. This 

                                                 
1
  S v Mamabolo (E TV, Business Day and the Freedom of Expression Institute Intervening) 

 2001 (3) SA 409(CC) para 37. 

http://www.saflii.org/cgi-bin/LawCite?cit=2001%20%283%29%20SA%20409
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is so much so that extensive academic writings abound about the potential 

constitutional invalidity of its fundamental prescripts. The potential constitutional 

invalidity of section 10 of PEPUDA also appears in the all-important SCA Masuku 

decision. 

 

18 I note that the applicant appreciates the constitutional nature of the main 

proceedings. In its founding affidavit before this Court, the deponent avers: 

 
“this matter plainly raises a constitutional issue”.

2
 

[my emphasis] 

 
19 The deponent further avers: 

 
“The proper regulation of hate speech is a matter of manifest public importance, 
particularly given our country’s history.”

3
 

 
20 FXI is in full agreement with the applicant in this regard. 

 

21 The sum total of the above averments necessitate the intervention of relevant 

amicus curiae to input in this Court’s eventual decision. I see no reason how any 

of the parties to the proceedings or this Court would be prejudiced by an inclusion 

of FXI’s input on the constitutional interpretation of this fundamental legislation. If 

anything, I respectfully suggest that these proceedings would be better served by 

such input. 

 

                                                 
2
  Applicant’s Founding Affidavit (“FA”), p 10 para 6.1. 

3
  FA, p 13 para 6.4.2. 
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22 As will be dealt with in the immediately below sub-heading, FXI seeks to 

contribute to the: 

 
22.1 the subsidiarity debate; and 

 

22.2 interpretation of section 10, as read with section 12, of PEPUDA, and in 

particular whether its sub-elements are to be read conjunctively or 

disjunctively. 

 

23 Such debate is crucial and goes to the heart of the right to freedom of expression 

as guaranteed by the Constitution – a right which FXI seeks to safeguard. 

 

FXI’s Submissions 

 

24 As noted above, this matter is constitutional in nature insofar as it invokes the 

constitutional principle of subsidiarity and a necessary consideration of 

PEPUDA’s section 10 consistency with the Constitution. 

 

25 FXI’s submissions will fundamentally be two-fold: 

 
25.1 given (i) the findings of the SCA, (ii) the imperativeness of freedom of 

expression as a constitutional right, (iii) the uncertainty of the jurisprudence 

governing it and (iv) this Court’s inherent jurisdiction, this Court ought to 

consider the constitutionality of PEPUDA’s section 10; 



 8 

 

25.2 the interpretation of section 10(1) of PEPUDA is inconsistent with section 

16 of the Constitution; and 

 

25.3 the interpretation and relevance of section 12 of PEPUDA. 

 

Relevance of FXI’s Submissions 

 

26 I recognise that this Court is well aware of its competence and powers to regulate 

its processes. Accordingly, I do not seek to burden this affidavit with legal 

submissions relating to the principle of subsidiarity and the basis upon which this 

Court should decide this matter. Should it be necessary, legal submissions will be 

made in this regard. Suffice at present to note that potential constitutional 

invalidity of PEPUDA’s section 10 has been rightly raised by the SCA and it is 

incumbent on this Court to deal with that question as part of adjudicating this 

appeal. This is at least one of the grounds upon which its judgment is challenged. 

It therefore cannot be rationally argued that the interpretation of PEPUDA’s 

section 10 vis-à-vis the Constitution is of no relevance in the main proceedings. 

To the extent this Court is inclined to considering this debate, which I respectfully 

aver it should, FXI is of relevance. As noted, legal submissions will be made in 

this regard. 

 
27 Further, I aver that the lower courts are inundated with hate speech matters that 

desperately call for established jurisprudence. The continued debate about the 
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constitutionality of PEPUDA’s section 10, the fulcrum of hate speech, does not 

bode well for constitutionalism and the rule of law. In this regard, I respectfully 

suggest that this Court should seize this opportunity to make a final 

determination. It is also in the interest of organisations such as FXI that final 

determination be made by this Court, being the ultimate guardian of the 

Constitution, in this regard. 

 

28 Having set this bedrock and as noted earlier, FXI’s submissions will speak to the 

heart of the freedom of expression vis-à-vis section 10, read with section 12, of 

PEPUDA. 

 

29 I respectfully suggest that the challenges with section 10 extend to the very 

wording of the section and that no judicial interpretation would remedy its 

shortcoming such that it is consistent with the Constitution. This is regardless of 

whether the section is read conjunctively or disjunctively. I respectfully suggest 

that such state of affairs is untenable with a vision of a constitutional state.  

 
30 FXI would like to enrich the decision of this Court in fully engaging the judgment 

of the SCA, which rightly or wrongly dealt with the hate speech provisions of the 

Constitution. At this stage, it is evident that the parties do not intend to 

extensively deal with this aspect of the debate, if at all. That would leave this 

Court with inchoate submissions for purposes of its decision. 
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31 Accordingly, I respectfully aver that FXI’s submissions are relevant and integral to 

these proceedings. 

 

CONCLUSION 

 

32 For reasons dealt with above, I make the following conclusions: 

 

32.1 FXI has an interest in these proceedings; 

 

32.2 its submissions are of relevance to the determination of the legal questions 

this Court is seized with; and 

 

32.3 are not a mirror reflection of submissions that will be made by the other 

parties. 

 
_____________________________ 

WILLIAM GUMEDE 

 
 
 
Thus done and signed before me at _____________________ on this the ___ day of 

___________ 2019, the deponent having acknowledged that he understands the 

contents of this affidavit and solemnly affirms that the contents are true and correct. 

 

____________________________ 
COMMISSIONER OF OATHS 
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