
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CCT CASE NO.: 14/2019 

 
In the application of: 
 
PSYCHOLOGICAL SOCIETY OF SOUTH AFRICA Applicant for admission 
 as an amicus curiae 

 
In the matter between: 
 
SOUTH AFRICAN HUMAN RIGHTS COMMISSION 
 
on behalf of 
 
SOUTH AFRICAN JEWISH BOARD OF DEPUTIES Applicant 
 
and 
 
BONGANI MASUKU First Respondent 
 
and 
 
CONGRESS OF THE SOUTH AFRICAN TRADE UNIONS Second Respondent 
 
 

 

FOUNDING AFFIDAVIT: APPLICATION FOR ADMISSION AS AN AMICUS CURIAE 

 

I, the undersigned, 

JUAN ADRIAAN NEL 

do hereby make oath and state: 

1. I am a professor at the University of South Africa and a former President and a 

member of Council of the Psychological Society of South Africa ("PsySSA"), a 
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voluntary association and non-profit organisation, with registration number 013-

083 NPO.  A copy of PsySSA’s constitution is attached as “JN1”. 

2. I am duly authorised to bring this application and to depose to this affidavit on 

behalf of PsySSA. 

3. The facts to which I depose are true and correct and are within my personal 

knowledge except where it is apparent from the context that they are not.   

4. The submissions of law I make in this affidavit are made on the advice of 

PsySSA’s lawyers. 

OVERVIEW 

5. On 22 January 2019, the South African Human Rights Commission, acting on 

behalf of the South African Jewish Board of Deputies, applied for leave to appeal 

against a judgment of the Supreme Court of Appeal of 4 December 2018 in 

Masuku v South African Human Rights Commission obo South African Jewish 

Board of Deputies 2019 (2) SA 194 (SCA). 

6. On 4 February 2019, the respondents, Mr Bongani Masuku and the Congress of 

the South African Trade Unions, filed their notice of intention to oppose, and a 

conditional cross-appeal. 
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7. PsySSA has considered the papers in filed in the main application and is of the 

view that it has a substantial interest in the proceedings and can make a valuable 

contribution to the determination of the issues before the Constitutional Court. 

8. PsySSA sought consent to be admitted as an amicus curiae in the main 

application, from the applicant and the respondents.  The applicant granted 

consent but the respondents have refused. Copies of PsySSA’s letter seeking 

consent and the respondents’ refusal are attached as “JN2” and “JN3”. 

9. Accordingly, PsySSA seeks leave to be admitted as an amicus curiae in terms of 

rule 10(4) of this Court’s Rules. 

THE BASIS ON WHICH PsySSA SHOULD BE ADMITTED AS AN AMICUS CURIAE 

10. I am advised that, in order for a party to be admitted as an amicus curiae, PsySSA 

must explain: 

10.1. Its interest in the proceedings; and 

10.2. The position it will adopt in the proceedings, together with the nature of the 

submissions it will advance. It must identify why these submissions will be 

useful to the Court and different to the submissions of the other parties.  

11. I expand on these requirements in further detail below. 
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PSySSA’s interest  

12. PsySSA is a not-for-profit, non-governmental association of psychology 

practitioners and persons involved in the academic research and practical 

application of the discipline of psychology.  It was established in 1994 and is the 

nationally representative professional body for psychology in South Africa that is 

recognised by the International Union of Psychological Science. 

13. In its constitution, PsySSA commits itself to, inter alia, “[t]ransforming and 

redressing the silences in South African psychology to serve the needs and 

interests of all South Africa’s people” and “[a]ctively strive for social justice, 

opposing policies that deny individuals or groups access to the material and 

psychological conditions necessary for optimal human development, and 

protesting against any violations of basic human rights.” 

14. PsySSA is furthermore committed to “[p]romoting rigorous research and 

encouraging the application of research findings in the advancement of public well-

being”.  PsySSA has, since its inception, been dedicated to making a significant 

contribution to solving the pressing human development problems in South Africa 

and has dedicated its work to the reconstruction and development of post-

apartheid South African society.  It has also been involved in on-going negotiations 

with government and other legislative bodies to contribute to issues affecting 

South Africa’s rapidly changing environment. 
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15. PsySSA was admitted as amicus curiae in an Equality Court matter involving Mr 

Jonathan Dubula Qwelane. That matter is currently on appeal to the Supreme 

Court of Appeal from a judgment of His Lordship Mr Justice Moshidi, who also 

gave the judgment in the Masuku matter in the High Court. 

16. I gave evidence in the Qwelane Equality Court trial. I explained in my evidence 

that there is a strong correlation between the tolerance of hate speech in a society 

and the prevalence of hate crimes perpetrated against vulnerable groups.  Hate 

crimes may be understood as representing the extreme end of a continuum that 

starts with it being socially acceptable to name call, demean and dehumanise 

vulnerable social groups.  I also explained that this type of speech has a tendency 

to cause deep psychological harm to the targets of the speech. 

17. There are two aspects of the SCA’s decision in the Masuku matter that may have 

a bearing on the outcome of the Qwelane appeal. 

18. In Masuku, the SCA found that: 

18.1. There was cause for concern that the provisions of section 10 of the 

Equality Act have the effect of condemning speech that is protected under 

section 16(1) of the Constitution. It is debatable whether such regulation of 

speech could be justified under section 36 of the Constitution because 

section 16(2) of the Constitution already contains an internal limitation 

clause (see paragraph 14 of the SCA’s judgment in Masuku).  
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18.2. The evidence of experts on the topic of anti-Semitism “was of minimal, if 

any assistance to the resolution of the dispute as to whether Mr Masuku's 

statements amounted to hate speech” (see paragraph 21 of the SCA’s 

judgment in Masuku). 

19. Not only are these findings, with respect, wrong, but if they are not corrected on 

appeal before this Court, they are likely to have a material bearing on the outcome 

of the Qwelane matter before the SCA. 

20. PsySSA’s therefore seeks leave to be admitted as amicus curiae in the Masuku 

matter in order to make submissions on these findings which, if not corrected on 

appeal, may substantially influence the outcome of the Qwelane matter before the 

SCA.  PsySSA does not seek admission as amicus curiae to make submissions on 

the merits of the High Court judgment. It seeks admission to make the 

submissions set out below in relation to the two findings that may have a material 

bearing on the appeal in the Qwelane matter. 

PsySSA’s submissions 

21. If PsySSA is admitted as amicus curiae, it proposes to make submissions on two 

issues: 

21.1. the relationship between section 16 of the Constitution and section 10(1) 

of the Equality Act; and  
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21.2. the role of expert evidence in assessing the impact of speech for the 

purposes of section 10(1) of the Equality Act. 

 

The relationship between the provisions 

22. In refusing to give consent to PsySSA’s request to be admitted as amicus curiae in 

this matter, the respondents contend that the PsySSA’s submissions will not be 

useful to the Court because the SCA did not find that section 10 of the Equality Act 

was unconstitutional (see paragraph 3.1 of their letter attached as annexure 

“JN3”).  

23. The respondents are correct that the SCA did not find that section 10 of the 

Equality Act was unconstitutional. However, the findings it made in paragraph 14 

of the judgment had a substantial influence on how it framed and approached the 

matter. In fact, those findings ultimately decided the outcome of the appeal.  

24. The Masuku matter was an Equality Court trial. It was correctly brought as an 

Equality Court matter because the principle of subsidiarity obliged the SAHRC to 

vindicate the rights of those affected by Mr Masuku’s speech through the 

provisions of the Equality Act. However, because the SCA viewed section 10 of 

the Equality Act with constitutional circumspection, it redirected the nature of the 

appeal before it and overturned the Equality Act remedies that had been granted 

by the High Court simply because it found that Mr Masuku’s speech did not fall foul 
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of section 16(2) of the Constitution (see paragraph 31 of the SCA’s judgment in 

Masuku).  

25. This approach, with respect, requires correction on appeal before this Court. In the 

absence of a constitutional challenge to section 10 of the Equality Act, Equality 

Court matters ought not to be turned into cases about breaches of section 16(2) of 

the Constitution.  

26. PsySSA therefore seeks to be admitted as amicus curiae in this appeal in order to 

make submissions on the proper approach that courts should take to Equality 

Court matters before them. They should not approach section 10 with 

constitutional circumspection because the section occupies a constitutionally 

legitimate place in the pursuit of equality and the eradication of unfair 

discrimination in our society. The relationship between section 10 of the Equality 

Act and section 16 of the Constitution is therefore a vital issue in the appeal 

because the SCA’s incorrect approach to that relationship ultimately informed its 

decision to set aside the High Court’s Equality Act remedies. 

Expert evidence 

27. The respondents also contend that because the SCA made “no general findings 

on the relevance of expert evidence”, PsySSA ought not to be admitted as an 

amicus curiae in this Court to address the issue of the relevance of expert 
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evidence in determining what constitutes hate speech under the Equality Act (see 

paragraph 3.2 of the respondents’ letter attached as annexure “JN3”). 

28. The respondents are incorrect. The SCA’s finding that the expert evidence 

presented at the trial was “of minimal, if any, assistance to the resolution of the 

dispute whether Mr Masuku’s statements amounted to hate speech” (see 

paragraph 21 of the SCA’s judgment in Masuku) substantially informed the 

approach it took to the impact of the speech. The SCA erred in finding that this 

evidence was of minimal value. Its error was a product, in part, of the incorrect 

approach it took in converting the matter from an Equality Court trial to a direct 

assessment of whether the speech fell within section 16(2) of the Constitution. If 

the SCA had retained the Equality Act focus of the proceedings before it, it would 

have found that expert evidence about the impact of speech on the target group is 

relevant to the objective assessment required under section 10(1) of the Equality 

Act.  

29. Expert evidence can provide important context to the impact of speech on the 

target group. It is important that this aspect of the SCA’s judgment is addressed on 

appeal before this Court in order to ensure that vital evidence of the impact of 

speech is not excluded from Equality Court trials in the future.  
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Summation 

30. I respectfully submit that PsySSA’s submissions on these two issues will be useful 

to the Court and different from those of the parties. None of the parties has 

focussed on the broader issues concerning expert evidence in Equality Court trials 

that PsySSA proposes to address. In addition, although the issue of subsidiarity is 

addressed by the parties, PsySSA proposes to add a further dimension to this 

issue. It shall make submissions on the proper place of section 10 of the Equality 

Act in our constitutional scheme. These submissions will traverse the legislative 

background to the Equality Act and will include an analysis of the particular 

remedies that the Equality Act has designed to enhance tolerance and respect for 

difference in our society. These are not submissions that have been addressed in 

the parties’ papers before the Court. 

CONCLUSION 

31. PsySSA has a substantial interest in this matter. 

32. PsySSA will not repeat the submissions made by other parties.  It will raise new 

contentions, which, I respectfully submit, will be relevant and useful to this Court. 

33. I therefore ask that this Court grant the relief sought by PsySSA in its notice of 

motion. 
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__________________________ 

JUAN ADRIAAN NEL 
 
 

I certify that the deponent has acknowledged that he knows and understands the 
content of this affidavit and that it is to the best of his knowledge both true and correct. 
This affidavit was signed and affirmed to before me at ___________________ on this 
____ of __________________ 2019, the regulations contained in Government Gazette 
Notice No. R1258 of 21 July 1972, as amended, and Government Notice No. R1648 of 
19 August 1977, as amended, having been complied with. 
 

 
________________________ 
COMMISSIONER OF OATHS 

 


