
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CCT Case No: 14/2019 

 
 
In the matter between  
  
South African Human Rights 
Commission 

Applicant 

  
on behalf of  
  
South African Jewish Board of Deputies  
  
and  
  
Bongani Masuku First Respondent 
  
and  
  
Congress of the South African Trade 
Unions 

Second Respondent 

  

FOUNDING AFFIDAVIT: 

APPLICATION TO BE ADMITTED AS AMICUS CURIAE 
 

 

I, the undersigned, 

 

ASLAM ABDUL SAMAD MOOSAJEE 

 

do hereby make oath and state that: 
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1. I am an adult male attorney employed at Edward Nathan 

Sonnebergs Inc, the attorneys for the South African Holocaust 

and Genocide Foundation (SAHGF). 

2. I am duly authorised to depose to this affidavit and bring this 

application on behalf of the SAHGF. 

3. The facts contained in this affidavit are, to the best of my 

knowledge, true and correct and, unless otherwise stated or 

indicated by the context, within my personal knowledge. 

PURPOSE OF THIS APPLICATION 

4. This is an application in terms of rule 10 of the Rules of the 

Constitutional Court for the admission of the SAHGF as 

amicus curiae in the matter between the South African Human 

Rights Commission (“the applicant”) and Bongani Masuku 

and the Congress of South African Trade Unions (together, 

“the respondents”), brought under case number CCT 

14/2019 (“the main application”). 

5. The SAHGF has had opportunity to consider the nature and 

the scope of the dispute between applicant and the 

respondents in the main application.   
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6. The SAHGF is of the view that it has a substantial interest in 

the proceedings.  It wishes to make submissions which are 

material, do not repeat any matter set forth in the argument of 

the other parties, and raise new contentions which may be 

useful to the Court. 

7. In this affidavit, I deal with the following: 

7.1. The interest of the SAHGF in the proceedings;  

7.2. The scope of the SAHGF’s application for admission and 

the novelty of the issues that it intends to raise, including 

the legal submissions that the SAHGF seeks to 

advance; and 

7.3. The applicant and the respondents have consented to 

the SAHGF’s admission as amicus curiae. 

THE SAHGF’S INTEREST IN THE MAIN APPLICATION 

8. The SAHGF is a duly registered Trust, carried out in a non-

profit manner. 

9. The objectives of the SAHGF include: 
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9.1. to engage in and promote the education of the public 

and in particular young people about the consequences 

of prejudice, racism and discrimination with the overall 

objective of creating a more caring and just society in 

which human rights and diversity are respected and 

valued; 

9.2. the establishment and support of centres in South Africa 

which: 

9.2.1. engage in and promote a remembrance of 

(historical) suffering by mankind as a 

consequence of prejudice, racism, bigotry and 

discrimination (with a particular focus on the 

Holocaust and the Rwandan Genocide); 

9.2.2. promote awareness and education about the 

consequences of prejudice, racism, bigotry, 

anti-Semitism, xenophobia and homophobia, 

and the dangers of indifference, apathy and 

silence; 

9.2.3. promote an understanding of the dangers of 

indifference, apathy and silence; and 
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9.2.4. promote and advocate human rights. 

10. This case raises important questions relating to hate speech. 

11. The nature of the dispute between the parties in the main 

application therefore falls squarely within the ambit of the 

objectives of the SAHGF, and the SAHGF therefore has a 

clear interest in the matter.  I submit that the SAHGF is well 

placed to be of assistance to this Court regarding the 

constitutional and public interest issues that are at stake. 

12. The SAHGF has read the affidavits filed on behalf of the 

applicant and the respondents.   

THE SAHGF’S INTENDED LEGAL SUBMISSIONS 

13. I set out in more detail, the legal submissions that the SAHGF 

intends advancing should it be admitted as amicus curiae. 

14. The Supreme Court of Appeal (SCA), in its judgment under 

SCA case number 1062/2017 dated 4 December 2018 (the 

SCA judgment), says (at paragraph 13) that “… the 

Commission disavowed the reliance on the Equality Act, 

accepting that the statements, as any other form of speech, 

would be excluded from protection (as hate speech) under s 
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16(1) of the Constitution only if they fell foul of 16(2) thereof.”  

The Court held (at paragraph 14 of its judgment) that “The 

retraction was properly made.  There is cause for concern that 

the provisions of section 10 of the Equality Act have the effect 

of condemning speech that is protected under s 16(1) of the 

Constitution”.  On that basis, the SCA goes on to disregard the 

Equality Act and confine its consideration of the issues to the 

Constitution (see paragraph 15 of the SCA judgment). 

15. The SAHRC denies having made the concession.  Whether it 

did is irrelevant.  The concession was one of law and can 

always be withdrawn or found to be wrong on appeal. 

16. There are many aspects of the SCA’s approach that fall foul of 

the Constitutional Court’s jurisprudence.  Section 16(2) of the 

Constitution does not prohibit hate speech.  It merely carves 

out certain types of speech that do not enjoy the constitutional 

protection of s 16(1) (see Islamic Unity Convention v 

Independent Broadcasting Authority 2002 (4) SA 294 (CC) 

para 33).  The only law that prohibits hate speech is the 

Equality Act. Accordingly, the SCA was mistaken in 

considering whether Mr Masuku’s speech was prohibited by s 
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16(2) Constitution.  It ought to have considered whether it was 

prohibited by s 10 of the Equality Act. 

17. There is a second reason why the SCA was misdirected in 

considering whether Mr Masuku’s speech was prohibited by s 

16(2) of the Constitution. The principle of subsidiarity (most 

recently confirmed in De Lange v Presiding Bishop of the 

Methodist Church of Southern Africa 2016 (2) SA 1 CC para 

53) provides that where legislation gives effect to a 

constitutional right, litigants must rely on the underlying 

legislation and are not permitted to invoke the constitutional 

provision directly.  Accordingly, even if s 16(2) prohibited hate 

speech, the SCA was bound to apply the provisions of the 

Equality Act and not s 16(2). 

18. If Mr Masuku and Cosatu wanted to rely on the argument that 

s 10, read with s 12, of the Equality Act impermissibly limits 

the constitutional right enshrined in s 16(1), they were required 

to persist with a constitutional challenge. It is common cause 

that there was no constitutional challenge before the Equality 

Court and the SCA.  Had the constitutional challenge been 

persisted with, the Court would then have been required to 

determine whether the impugned provisions are justified in 
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terms of the limitation clause found in s 36(1) of the 

Constitution.  Clearly no such exercise was undertaken. 

19. Accordingly, the failure of the SCA to adjudicate Mr Masuku’s 

statements in terms of s 10 read with s 12 of the Equality Act 

renders the judgment patently wrong in law.   

20. While the SAHRC has pointed this out, it has not dealt with all 

the implications of this legal error for the case at hand.  In 

particular, it has failed to point out that, once s 10 of the 

Equality Act is engaged, the court is required to decide 

whether the meaning of the impugned speech must be 

objectively or subjectively interpreted.   

21. Section 10(1) of the Equality Act provides: 

“Subject to the proviso in section 12, no person may publish, 

propagate, advocate or communicate words based on one or 

more of the prohibited grounds, against any person, that could 

reasonably be construed to demonstrate a clear intention to- 

(a) be hurtful; 

(b) be harmful or to incite harm; 

(c) promote or propagate hatred.” (emphasis added) 
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22. The SAHGF, if admitted, will argue that the words “could 

reasonably be construed to demonstrate a clear intention” in 

this context do not mean that the court must attempt to 

determine what the person who uttered them intended them to 

mean.   

23. The Equality Act is concerned with the destructive effects of 

hate speech, not the motive or intention with which it was 

uttered.  This means that the words must be interpreted both 

objectively and contextually.   

24. The court is required to make an objective determination of the 

speaker’s message and its likely effects on the specific 

audience to which it was made.  In other words, the speaker’s 

intention must be gauged by asking what a reasonable 

member of his or her audience would have understood him or 

her to say. 

25. This approach to the interpretation of public statements is the 

same as that of the law of defamation.  It also seeks to 

determine, objectively, the meaning of the message the 

speaker conveyed to his audience.  It does so by attributing to 

the speaker the understanding of his or her message to an 
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ordinary reasonable member of the audience (Demmers v 

Wyllie 1980 (1) SA 835 (A) at 842B-843E.  See also Le Roux v 

Dey 2010 (4) SA 210 (SCA) at para 7). 

26. The SCA did not consider this question of interpretation at all 

and, as a result, erred in the meaning it attributed to Mr 

Masuku’s statements.  The SCA determined the meaning of 

the impugned statement in the abstract.   

27. Relying on the evidence of expert witnesses and the dictionary 

definition of “Zionism”, the Court found that “…not all Zionists 

are Jewish and not all Jewish people are Zionists” (see 

paragraph 25 of the SCA judgment).  Consequently, the Court 

found that Mr Masuku’s statements were directed at political 

ideology and not at an ethnic or religious group (see 

paragraphs 26 and 30 of the SCA judgment).   

28. The SCA may well be right that academics and dictionaries 

draw a distinction between Zionism and Judaism.  But this 

misses the point.  Properly constructed, s 10 required the 

Court to determine the meaning of the words for a reasonable 

member of the audience at the Wits meeting and a reasonable 

reader of the blog.  In the mouth of a politician at a student 
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rally, “Zionist” is merely a proxy for “Jew”, whatever the 

theoretical distinction might be.  There is evidence that the 

majority of South African Jews identify themselves with 

Zionism and the state of Israel and that the public at large in 

turn identifies them with the state of Israel.  Accordingly, both 

Jews and non-Jews attending the rally at Wits would likely 

regard inflammatory rhetoric against “Zionists” as an attack on 

the Jewish community, rather than on adherents of a particular 

political ideology.  Add to this the fact that Mr Masuku was 

being heckled by Jewish students to whom some of his 

speech was then addressed.  The Court ought – but failed – to 

determine the meaning of his statements for and their impact 

on those protestors, among others.  

29. I note that, in the recent matter of SAHRC v Khumalo 2019 (1) 

SA 289 (GP), Sutherland J interpreted inter alia the meaning 

of “could be reasonably construed to demonstrate a clear 

intention to incite harm” in section 10.  The learned judge 

concluded that “[t]he test is plainly objective, despite the 

tortuous phraseology” (at paragraph 88). 

30. In short, by failing to appreciate that s 10 of the Equality Act 

requires an objective interpretation of the meaning of Mr 
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Masuku’s speech in the context in which it was made, the SCA 

misconstrued the meaning of his speech.  As a result, the 

Court allowed a politician to get away with incitement to cause 

harm on the basis of religion by using a proxy.  

CONSENT TO BE ADMITTED AS AMICUS CURIAE 

31. The SAHGF has obtained written consent of the parties to be 

admitted as amicus curiae. 

32. On 29 January 2019, the SAHGF’s attorneys addressed a 

letter to the applicant and the respondents’ respective 

attorneys seeking consent to be admitted as amicus curiae.  A 

copy of the letter is annexed hereto marked “FA1”. 

33. On 4 February 2019, the respondents’ attorneys emailed a 

letter to the SAHGF’s attorneys, confirming that the 

respondents consent to the SAHGF being admitted as an 

amicus curiae for purposes of submission of legal argument 

only.  A copy of the letter is annexed hereto marked “FA2”. 

34. On 5 February 2019, the applicant’s attorneys confirmed via 

email to the SAHGF’s attorneys that the applicant consents to 

the SAHGF being admitted as an amicus curiae.  A copy of the 
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email is annexed hereto marked “FA3”. 

35. The SAHGF has therefore obtained written consent from the 

parties to be admitted as amicus curiae in accordance with 

rule 10 of the Constitutional Court rules. 

CONCLUSION 

36. I submit that the SAHGF’s submissions are both relevant and 

novel, and that it would be in the interests of justice for the 

SAHGF to be admitted as amicus curiae.  I accordingly pray 

for an order in terms of the notice of motion to which this 

affidavit is attached. 

     _______________________________ 

      ASLAM ABDUL SAMAD MOOSAJEE 

 

The deponent has acknowledged that he knows and understands the contents 

of the affidavit, which was signed and sworn to or solemnly affirmed before me 

at _____________________ on this the ______ day of _______________ 

2019, the regulations contained in Government Notice No. R1648 of 19 August 

1977, as having been complied with. 

 

_____________________________ 

COMMISSIONER OF OATHS 


