
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CCT Case No: 14/2019 

SCA Case No: 1062/2017 
 

Equality Court Case No: EQ 01/2012 

In the application for leave to appeal between: 

SOUTH AFRICAN HUMAN RIGHTS COMMISSION 

on behalf of 

SOUTH AFRICAN JEWISH BOARD OF DEPUTIES  Applicant 

and 

BONGANI MASUKU First Respondent 

CONGRESS OF THE SOUTH AFRICAN TRADE UNIONS Second Respondent 

 

 
OPPOSING AFFIDAVIT 

 

I, 

BURTON MEYER  

declare on oath that:   

1. I am a major male attorney of the High Court of South Africa, Gauteng 

Provincial Division, duly admitted as such and practicing as a director and 

shareholder of the applicant's attorney for record, Cliffe Dekker Hofmeyr Inc. 
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2. I will maintain the naming conventions used by the applicant (the HRC) in its 

founding affidavit filed in support of its application for leave to appeal. 

3. The facts contained in this affidavit are, unless otherwise stated or the 

contrary appears from the context, within my personal knowledge and are 

true and correct. 

4. I have considered the respondents' conditional application for leave to cross 

appeal on the question of costs. The submissions in support of the cross 

appeal are set out at paragraphs 18 to 22 of the respondents' opposing 

affidavit to the HRC's application for leave to appeal. This affidavit serves as 

the HRC's response to those submissions. 

5. Any allegation I do not deal with specifically should be taken as denied.  

6. I respectfully submit that the respondents' cross appeal on the question of 

costs should fail for the following reasons: 

6.1 The HRC argued before the Equality Court that this matter was not 

the type of matter where a costs order would be appropriate. The 

HRC took this view because the HRC is a Chapter 9 institution 

simply fulfilling its constitutional duties. The HRC held the view that 

no costs should be awarded regardless of the outcome of the case. 

6.2 The Equality Court took a different view of the matter and awarded 

costs against the respondents in accordance with the result of the 

trial. In making the costs order that it did, the Equality Court acted 
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well within the wide discretion the legislature intended it to have on 

the question of costs1 and it cannot be said that the Equality Court 

exercised its discretion on wrong principle.  

6.3 Similarly, the Supreme Court of Appeal acted within its discretion 

when it ordered that each party pay its own costs. It is unclear why 

the respondents believe that the Supreme Court lay down a principle 

that the HRC is immune from costs. The Supreme Court appears to 

have simply accepted the HRC's argument that it was not 

appropriate given the circumstances of this matter to make a costs 

order against any of the parties regardless of the outcome, 

particularly where the HRC was vindicating an important 

constitutional and statutory mandate. 

6.4 The ordinary exercise of a court's discretion on the question of costs 

does not elevate this to a constitutional matter worthy of this court's 

attention. Furthermore, there is neither an exceptional circumstance 

about the case nor anything special about the parties involved that 

warrants consideration of the costs issue by this Court.  

7. The HRC accordingly prays for an order that the respondents' application for 

leave to cross-appeal be dismissed.  

                                            
1
  Section 21(2)(o) of the Equality Act provides that "After holding an inquiry, the court may 

make an appropriate order in the circumstances including – an appropriate order of costs 
against any party in the proceedings." Furthermore regulation 12(2) of the "Regulations 
relating to the promotion of equality and prevention of unfair discrimination" (GNR.764 of 13 
June 2003) provides that "Each party bears his or her own costs unless the presiding officer 
directs otherwise".  
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_____________________________ 

 BURTON MEYER 

I hereby certify that the deponent declares that he knows and understands the 

contents of this affidavit and that it is to the best of him knowledge both true and 

correct. This affidavit was signed and sworn to before me at __________ on this 

_____ day of February 2019 and that the Regulations contained in Government 

Notice R1258 of 21 July 1972, as amended have been complied with. 

 

 

 

______________________________ 

COMMISSIONER OF OATHS 

 Full Names: 

         Office: 

 Business Address: 

 

 


