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FOUNDING AFFIDAVIT 

 

I, 

Priscilla Devikarani Jana 

declare on oath that:   

1. I am the Deputy Chairperson of the Applicant.  I am duly authorised to bring 

this application on behalf of the applicant and to depose to this affidavit. 

2. The facts contained in this affidavit are, unless otherwise stated or the 

contrary appears from the context, within my personal knowledge and are 
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true and correct.  

A. OVERVIEW OF THIS APPLICATION 

3. Appeal in terms of Rule 19  

3.1 This is an application for leave to appeal to this Court in terms of 

Rule 19 of this Court’s Rules. The appeal lies against a decision by 

the Supreme Court of Appeal, dated 4 December 2018.   

3.2 The brief background of the matter is as follows. The applicant, the 

South African Human Rights Commission, ("the HRC") instituted 

proceedings before the Gauteng Local Division, Johannesburg – 

sitting as the Equality Court – on behalf of the South African Jewish 

Board of Deputies ("SAJBOD"). The proceedings were instituted in 

terms of section 7 of the Human Rights Commission Act 54 of 1994 

("the Commission Act"), read with section 20 of the Promotion of 

Equality and Prevention of Unfair Discrimination Act 4 of 2000 ("the 

Equality Act").  

3.3 The HRC emphasises that it instituted the complaint on behalf of the 

SAJBOD in furtherance of its constitutional and statutory functions. 

The HRC is one of the institutions established in terms of Chapter 9 

of the Constitution of the Republic of South Africa, 1996.1  Its 

                                            
1  Section 181 of the Constitution. 
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functions include to: promote respect for human rights and a culture 

of human rights; promote the protection, development and 

attainment of human rights; and to monitor and assess the 

observance of human rights in the Republic.2 

3.4 The question before the Equality Court was whether four statements 

made by the first respondent (while representing the second 

respondent) amounted to hate speech as contemplated in 

section 10(1) of the Equality Act.  

3.5 I set these statements out in detail in the next section of this 

application. 

3.6 On 29 June 2017, the Equality Court (per His Lordship Justice 

Moshidi) delivered its judgment in which it found inter alia that each 

of the four impugned statements constituted hate speech as 

contemplated by section 10(1) of the Equality Act. As part of its 

order, the Equality Court directed that the respondents tender an 

unconditional apology to the Jewish community within 30 days of the 

order. A copy of the Equality Court’s Judgment is attached as "A1". 

3.7 Aggrieved by the judgment, the respondents sought leave to appeal 

from the Equality Court, which subsequently granted leave to the 

Supreme Court of Appeal.  A copy of the respondents' application for 

                                            
2  Section 184 of the Constitution. 
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leave to appeal is attached as "A2" and a copy of the order granting 

leave to appeal to the Supreme Court of Appeal is attached as "A3". 

The application for leave to appeal before the Supreme Court of 

Appeal makes it clear that the respondents never directly challenged 

the constitutionality of the Equality Act, which was not an issue that 

arose before the Supreme Court of Appeal.  

3.8 The parties argued the appeal before the Supreme Court of Appeal   

on 13 November 2018. On 4 December 2018, the Supreme Court of 

Appeal delivered its judgment in which it upheld the appeal. The 

court found inter alia that the impugned statements did not amount to 

hate speech because none of the statements transgressed the 

boundaries of section 16(2) of the Constitution. The Supreme Court 

of Appeal set aside the order of the Equality Court and replaced it 

with an order that the HRC's complaint to the Equality Court be 

dismissed. A copy of the Supreme Court of Appeal's judgment is 

attached as annexure "A4".  

4. Summary of the HRC’s main submissions 

4.1 Importantly, as the HRC sets out in detail below, the Supreme Court 

of Appeal reached its order by following an approach that was 

completely at odds with the well-established principle of 

constitutional subsidiarity, as well as clear decisions by this Court. In 

terms of this principle – neither litigants (nor the courts) can go 

behind an Act of Parliament giving effect to a constitutional right by 
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relying directly on the Constitution itself. Critically, this is so 

regardless of any perceived misgivings about the Equality Act in its 

present form.  

4.2 On this score, in My Vote Counts NPC v Speaker of the National 

Assembly and Others3 (“My Vote Counts”) the majority of this 

Court held: 

“[122] … The suggestion that PAIA has certain shortcomings 

is, in fact, an attack on its validity.  Because – in that sense – 

the validity of PAIA is challenged and PAIA is the legislation 

envisaged in section 32(2), the principle of subsidiarity 

applies.  On these alleged shortcomings, the applicant ought 

to have challenged the constitutional validity of PAIA frontally 

in terms of section 172 of the Constitution in the High Court 

(frontal challenge). 

[123] The points of difference on the merits lead us to a 

different outcome: a dismissal of the application.”4 (Emphasis 

added) 

4.3 Like PAIA was enacted to give effect to section 32 of the 

Constitution, the Equality Act was enacted, inter alia, to give effect to 

section 16 of the Constitution.5 

                                            
3  2016 (1) SA 132 (CC) at paras 122 – 123. 

4  See, further, the minority judgment by Cameron J in My Vote Counts at para 54 et 
seq, which referred to various other cases in which this Court has endorsed the 
principle of subsidiarity. This history was endorsed by the majority at para 121.  

5  Section 2(b)(v) of the Equality Act which states that the Act should be interpreted in 
line with its purposes, which include “[t]o give effect to the prohibition of advocacy of 
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4.4 It is true that the respondents (the appellates before the Supreme 

Court of Appeal) argued that section 39(2) should be applied. 

Section 39(2) of the Constitution requires that section 10 of the 

Equality Act be interpreted in a manner which best promotes the 

spirit, purport and objects of the Bill of Rights. Critically, however, 

this Court has made it clear on a number of occasions that the duty 

and power under section 39(2) may not unduly strain the language of 

the provisions at issue.6  

4.5 The Supreme Court of Appeal completely disregarded any language 

of the Act and its various detailed provisions (for instance, the 

expanded grounds under the Act – including “belief” on which the 

HRC sought to rely, in the alternative, before the Supreme Court of 

Appeal). That is manifestly incorrect and out of step with the prior 

jurisprudence of this Court. The respondents should have (before the 

court of first instance) brought a direct challenge if they sought to 

have the Equality Act declared unconstitutional – they failed to do so.  

 

                                                                                                                                    
hatred, based on race, ethnicity, gender or religion, that constitutes incitement to 
cause harm as contemplated in section 16(2)(c) of the Constitution and section 12 
of this Act.” 

6  See, for example, Investigating Directorate: Serious Economic Offences and 
Others v Hyundai Motor Distributors (Pty) Ltd and Others: In re Hyundai Motor 
Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 (CC) at 
paras 22 – 23. 
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4.6 The HRC submits that the Supreme Court of Appeal’s judgment and 

order give rise to several negative effects:  

4.6.1 First, in effect, the court’s approach amounted to a material 

non-joinder of the relevant government department and 

Minister for Justice and Constitutional Development. If there 

had been a direct “frontal challenge” to the constitutionality of 

the Act, as outlined in My Vote Counts, then the respondents 

would have been obliged to join the Minister. On this score, it 

is well established that once there is an allegation that a 

statute is unconstitutional, the onus shifts to the state 

respondents to demonstrate that the statute satisfies the 

provisions of the limitations clause in section 36 of the 

Constitution. The Supreme Court of Appeal deprived the state 

respondents of participating in the hearing and from explaining 

the reasons that the Act applies to expression that is wider 

than the Constitution.   

4.6.2 This is critical – the state respondents may well have had 

persuasive explanations and (potentially evidence) to place 

before the court which demonstrated why it is reasonable and 

justifiable in terms of section 36 to expand the prohibited 

grounds for hate speech, in the Equality Act.  

4.6.3 On this score I emphasise that even at first blush it appears 

plainly to be reasonable, justifiable and understandable why 
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the legislature would deem it just to prohibit hate speech on 

further analogous grounds such as HIV status or sexual 

orientation (particularly given the violence and hate speech 

against people in South Africa on the basis of their sexual 

orientation). But that side of the story could never be told 

because the respondents expressly devowed any direct 

frontal challenge to the Equality Act.  

4.6.4 Second, the judgment creates confusion for litigants, lower 

courts (as well as the HRC itself) regarding the place that the 

Equality Act now occupies. It is an Act that was not directly 

challenged – but the court disregarded the clear wording of 

the Act thus resulting in the general application of the Act 

having been sterilised. Even if this Court took the view that the 

Supreme Court of Appeal’s approach were correct (which the 

HRC submits it clearly is not) this Court should explain why it 

is acceptable (particularly given this Court’s decisions in cases 

like My Vote Counts). The HRC respectfully submits that this 

Court should do so after the benefit of a full hearing.  

4.6.5 Third, (also set out in more detail below) the Supreme Court of 

Appeal failed properly to consider a key pleaded issue in 

dispute between the parties, relating to the place that expert 

evidence can play in hate speech cases. The Supreme Court 

of Appeal held that the expert assistance was to be of little to 

no value (paragraph 21 of the judgment) which is an 
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unfortunate finding for the reasons that follow. However, it 

failed to give proper guidance on whether and when such 

evidence will be permitted. As the HRC demonstrates below, 

expert evidence may have an important role to play in 

particular cases to demonstrate why expression that (at first 

blush) appears neutral is in fact hate speech.  

5. The four impugned statements  

5.1 The four statements at issue relate to two incidents: 

5.1.1 On 6 February 2009, the first respondent ("Mr Masuku") 

made a series of remarks on the website 

supernatural.blogs.com where he stated inter alia: 

"…as we struggle to liberate Palestine from the 
racists, fascists and Zionists who belong to the era of 
their Friend Hitler! We must not apologise, every 
Zionist must be made to drink the bitter medicine 
they are feeding our brothers and sisters in 
Palestine. We must target them, expose them and 
do all that is needed to subject them to perpetual 
suffering until they withdraw from the land of others 
and stop their savage attacks on human dignity…"  

(“the first statement”) 

5.1.2 On 5 March 2009, at a rally convened by the Palestinian 

Solidarity Committee at the University of Witwatersrand, 

Mr Masuku made the following statements: 

a. When referring to what COSATU’s intentions were 

regarding those who supported Israel, including a 
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specific reference to students, and in particular, Jewish 

students, he stated that: 

"COSATU has got members here even on this 

campus; we can make sure that for that side it 

will be hell…"   

("the second statement") 

 

b. "… the following things are going to apply: any South 
African family, I want to repeat it so that it is clear for 
anyone, any South African family who sends its son or 
daughter to be part of the Israel Defence Force must 
not blame us when something happens to them with 
immediate effect..."  

(“the third statement”) 

5.1.3 And finally, that: 

"…COSATU is with you, we will do everything to 

make sure that whether its at Wits, whether its 

at Orange Grove, anyone who does not support 

equality and dignity, who does not support rights 

of other people must face the consequences 

even if it means that we will do something that 

may necessarily cause what is regarded as 

harm…"  

("the fourth statement") 

6. Jurisdiction of the Constitutional Court  

6.1 I submit that this matter plainly raises a constitutional issue.7 

Moreover, and in any event, the matter raises various arguable 

                                            
7  See, for instance, Allpay Consolidated Investment Holdings (Pty) Ltd and 

Others v Chief Executive Officer, South African Social Security Agency, and 
Others 2014 (1) SA 604 (CC) at para 4. 
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points of law of general public importance, which ought to be 

considered by this Court.8 The HRC submits that is in the interests of 

justice and the public interest that this Court grant leave to appeal. I 

say so for the reasons that follow. 

6.2 First, this matter concerns the proper application of section 10(1) of 

the Equality Act:  

6.2.1 Section 16(1) of the Constitution guarantees the right to 

freedom of expression. Section 16(2) enumerates the 

categories of expression that are not constitutionally protected 

and which can be limited without reference to section 36. One 

such category is the "advocacy of hatred that is based on 

race, ethnicity, gender or religion, and that constitutes 

incitement to cause harm". Such expression is commonly 

referred to as hate speech.  

6.2.2 The legislature, as it was entitled to do, specifically enacted 

section 10(1) of the Equality Act to regulate the prohibition of 

hate speech set out in section 16(2) of the Constitution. In 

other words, the legislature, by enacting section 10(1), sought 

                                            
8  Section 167(3)(b) of the Constitution provides that the Constitutional Court may 

decide— 

“(i) constitutional matters; and 

(ii) any other matter, if the Constitutional Court grants leave to appeal on the 
grounds that the matter raises an arguable point of law of general public importance 
which ought to be considered by that Court”. 
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to regulate expression which is not constitutionally protected. 

Because the category of expression that is not constitutionally 

protected emanates from and is set out in the Constitution 

itself, questions regarding the scope and proper application of 

section 10(1) will always raise constitutional issues.  

6.2.3 In these circumstances, the applicant respectfully submits that 

this matter clearly raises a constitutional issue and that leave 

to appeal should be granted. 

6.3 Second, the matter concerns the Supreme Court of Appeal's failure 

to apply the doctrine of constitutional subsidiarity: 

6.3.1 The doctrine bars direct reliance by a litigant on a provision of 

the Constitution where legislation is enacted to give 

expression to the right or prohibition that emanates from the 

Constitution. Direct reliance on the Constitution is permitted 

only where the relevant legislation is directly challenged for 

falling short of the Constitution.  

6.3.2 Accordingly, the Supreme Court of Appeal was not entitled to 

answer the question whether the impugned statements 

constituted hate speech by directly applying the standard in 

section 16(2) of the Constitution, and completely ignoring the 

standards set out in the Equality Act.  On even the most 

generous construction of the Supreme Court of Appeal’s 
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judgement it went far beyond any duties under section 39(2) 

of the Constitution, which may not unduly strain the language 

of the statute.  

6.3.3 Ensuring the proper and harmonious application of 

fundamental constitutional principles is inherently a 

constitutional matter. This court therefore has jurisdiction to 

consider this appeal.  

6.4 Third, it is in the public interest and the interests of justice that this 

Court consider the appeal: 

6.4.1 As far as I am aware, there are currently no judgments by this 

Court dealing specifically with the application of section 10(1) 

of the Equality Act.  

6.4.2 The proper regulation of hate speech is a matter of manifest 

public importance, particularly given our country’s history. The 

Supreme Court of Appeal’s judgment leaves the public, lower 

courts as well as the HRC perplexed about the place of the 

Equality Act: the Act has not been challenged with a “frontal 

challenge” but the Supreme Court of Appeal failed to apply the 

Act at all because of perceived constitutional difficulties. This 

hinders the HRC in adequately performing its constitutional 

and statutory functions.  

6.4.3 It follows then that the effective regulation and efforts to curb 
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hate speech would benefit immensely from this Court's 

guidance. If that regulation is to proceed in a coherent 

manner, in the hands of the lower courts and other competent 

tribunals, then the HRC respectfully submits that this Court 

should not pass up the opportunity to provide the guidance 

that would invariably flow if this application is granted.  

6.5 I demonstrate below in more detail how the Supreme Court of 

Appeal’s incorrect approach led to its order being incorrect. In the 

circumstances, I respectfully submit that this court has the requisite 

jurisdiction to consider this appeal and that leave to appeal should 

accordingly be granted. 

6.6 I now turn deal with the grounds of appeal. 

B. FIRST GROUND: THE SUPREME COURT OF APPEAL'S INCORRECT 

APPROACH TO THE ISSUES  

7. I respectfully submit that the Supreme Court of Appeal approached the 

matter incorrectly. The matter called for an assessment of the impugned 

statements against the prohibition set out in 10(1) of the Equality Act. The 

Supreme Court of Appeal  did not do this and erred in that it applied 

section 16(2) of the Constitution directly. 

8. This appears to have happened for at least two reasons: 

8.1 First, the Supreme Court of Appeal believed that the HRC 
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abandoned its reliance on section 10(1) of the Equality Act. It 

therefore determined the matter on the basis that it was entitled to 

test the impugned statements against the provisions of section 16(2) 

of the Constitution only. In so doing, it failed to assess the impugned 

statements against the prohibition contained in section 10(1) of the 

Equality Act as it was required to do. The result is that it engaged in 

the wrong enquiry and accordingly failed properly to determine the 

issues in the case; 

8.2 Second, the Supreme Court of Appeal did not apply the doctrine of 

subsidiarity in circumstances that demanded its application. The 

respondents have at no stage directly attacked the constitutionality of 

section 10(1) of the Equality Act as outlined in My Vote Counts.  

The Equality Act therefore remains a valid expression of the 

legislature's intention to regulate hate speech and was (and remains) 

at all times presumptively valid until a proper constitutional challenge 

is brought. It is the primary instrument against which accusations of 

hate speech must be tested. In these circumstances, the Supreme 

Court of Appeal's decision to ignore its provisions and consider the 

impugned statements against section 16(2) of the Constitution 

offends the doctrine of constitutional subsidiarity and must be 

corrected by this court on appeal.  

9. I expand on each these reason in further detail below. 
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10. The alleged retraction 

10.1 The Supreme Court of Appeal   incorrectly believed that the HRC 

abandoned its reliance on section 10(1) of the Equality Act at some 

point during oral argument. The HRC emphasises two points on this 

score.  

10.1.1 First, no such retraction was made;  

10.1.2 Second, and in any event, this Court has made it clear in a 

number of cases that our courts are not bound by incorrect 

concession made by counsel.9 Accordingly, even assuming 

that such a concession had been made (which is denied), it 

would have been an incorrect concession and the Supreme 

Court of Appeal should not have decided the matter on the 

basis of the Constitution, ignoring the legislature’s policy 

decisions.  

10.2 At paragraph 13 of its judgment, the Supreme Court of Appeal   

recorded that counsel for the HRC, in the course of his argument, 

"disavowed the reliance on the Equality Act...". The Supreme Court 

of Appeal followed this recordal with a statement at paragraph 14 of 

the judgment that the HRC's concession was "properly made" citing 

as justification for that statement the fact that certain academics had 

                                            
9  Matatiele Municipality v President of the Republic of South Africa 2006 (5) SA 

47 (CC) at para 67. 
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expressed the view that section 10(1) of the Equality Act may be 

unconstitutional (because inter alia it allegedly unjustifiable limited 

the right to freedom of expression by extending the prohibited 

grounds beyond the grounds listed in section 16(2) of the 

Constitution). 

10.3 With the greatest respect, it is unclear to the applicant how the 

Supreme Court of Appeal arrived at the conclusion that the HRC 

abandoned its reliance on section 10(1) of the Equality Act. During 

oral argument, and as is to be expected in that court, counsel for the 

HRC fielded questions from the bench and engaged the Justices of 

Supreme Court of Appeal on the pertinent issues presented by the 

matter. Some of the debates between counsel and the bench 

concerned the effect of the expanded scope of section 10(1) and its 

relationship to the narrower prohibition set out in section 16(2) of the 

Constitution.  The applicant believes that it is during the course of 

these debates that the Supreme Court of Appeal may have 

misconstrued one of counsel's submissions as a retraction or 

abandoning of the HRC's reliance on section 10(1) of the Equality 

Act.  

10.4 I must stress that the above explanation is nothing more than 

speculation on the part of the HRC and represents the applicant's 

best attempt to explain how the error could possibly have been 

made. When exactly during argument the Supreme Court of Appeal 

understood counsel to have made the concession is entirely unclear 
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to the applicant and for all practical purposes cannot be determined 

with any accuracy as proceedings before that Court are not 

recorded. The applicant is therefore placed in the unsatisfactory 

position of having to offer up to this court a vague best guess 

explanation for a recordal by the Supreme Court of Appeal the 

applicant simply cannot explain.  

10.5 I am advised by the HRC's attorney of record who was present 

during the hearing (Mr Burton Meyer of Cliffe Dekker Hofmeyr Inc.) 

that counsel for the HRC certainly did not at any point during 

argument expressly abandon the HRC's reliance on section 10(1) of 

the Equality Act. I am advised further that from the HRC's 

perspective, none of counsel's submissions implied that the HRC 

had abandoned its reliance on section 10(1).  A confirmatory affidavit 

by Mr Burton Meyer is attached to this application as annexure "A5". 

10.6 A retraction or concession of the kind suggested by the Supreme 

Court of Appeal  would also have been inconsistent with the position 

adopted by the HRC throughout the litigation representing, as it 

were, a complete volte-face on the position and arguments it 

advanced before the Equality Court.  

10.7 Simply put, the concession or retraction was not made in the terms 

suggested by the Supreme Court of Appeal or at all and it remains a 

complete mystery to the applicant how the Supreme Court of Appeal   

arrived at the conclusion that the HRC abandoned reliance on the 
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section 10(1). Regrettably, the HRC cannot give a better explanation 

than what is offered above.  

10.8 Nevertheless, the Supreme Court of Appeal's error had a profound 

effect on its approach to the main issue in the case. This error 

ultimately led it to determine the issues on the incorrect basis. The 

flaw in the Supreme Court of Appeal's approach is encapsulated in 

paragraph 15 of its judgment where, having misapprehended the 

HRC's position, the Supreme Court of Appeal proceeded to 

approach the matter on the basis that "[C]onsideration of the issues 

that arise in the appeal will be confined to the Constitution" (own 

emphasis). 

10.9 But even more importantly, even if a concession of that nature had 

been made – it would not empower the Supreme Court of Appeal to 

disregard the principle of constitutional subsidiarity. The effect of the 

Supreme Court of Appeal's error is that it determined the matter 

without assessing the impugned statements against the provisions of 

section 10(1) as it was required to do. The Supreme Court of Appeal 

was obliged to consider the impugned statements against the 

provisions of section 10(1) precisely because the respondents did 

not attack the constitutionality of that Act. The Equality Act was 

therefore in full force and effect. The effect of which is that the 

question whether the impugned statements constituted hate speech 

should have been considered in terms of the provisions of section 

10(1) of that Act and not section 16(2) of the Constitution directly. 
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10.10 Thus, the Supreme Court of Appeal fundamentally misconceived the 

nature of the enquiry it was obliged to undertake. The Supreme 

Court of Appeal's decision to confine its analysis to the Constitution 

was a misstep this Court should correct on appeal. The HRC submits 

that if the Supreme Court of Appeal had followed the correct 

approach then there are strong prospects that it would have 

confirmed the Equality Court’s order.  

10.11 Granting leave to appeal will give this Court the opportunity to 

consider the matter properly by assessing the impugned statements 

against the provisions of section 10(1) of the Equality Act. This Court 

will then be able to properly consider the full range of arguments 

advanced by the HRC (and the respondents) that are relevant to that 

analysis and which were put to the Supreme Court of Appeal but 

ultimately disregarded (because the Supreme Court of Appeal 

believed, incorrectly, that it was not necessary to consider them).    

10.12 In the circumstances, I respectfully submit that the unavoidable 

conclusion of what is stated above is that the Supreme Court of 

Appeal did not approach the matter correctly. Its error appears to 

have been occasioned by a misunderstanding of the HRC's 

submissions. There is an opportunity to correct that error on appeal. I 

respectfully submit this Court should take it. 
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11. Subsidiarity 

11.1 As I have stated above, the constitutionality of section 10(1) of the 

Equality Act was not in issue in this case. The Supreme Court of 

Appeal was therefore obliged to apply section 10(1) when it 

considered whether the impugned statements constituted hate 

speech or not. The obligation to apply the Equality Act is an 

incidence of the doctrine of constitutional subsidiarity which the 

Supreme Court of Appeal incorrectly failed to observe. 

11.2 As summarised above, the doctrine of constitutional subsidiarity 

holds that where legislation is enacted to give effect to a 

constitutional right, a litigant may not bypass the legislation and rely 

directly on the Constitution without challenging that legislation as 

falling short of the constitutional standard. In My Vote Counts NPC 

v Speaker of the National Assembly and Others, Cameron J (for 

the minority) held - "[O]nce legislation to fulfil a constitutional right 

exists, the Constitution's embodiment of that right is no longer the 

prime mechanism for its enforcement. The legislation is primary. The 

right in the Constitution plays only a subsidiary or supporting role."10 

This doctrine is well established and has received repeated 

affirmation by this court in a range of different cases.11  

                                            
10  2016 (1) SA 132 (CC) at para 53. 

11  See, for instance, De Lange v Presiding Bishop of the Methodist Church of 
Southern Africa for the Time Being and Another 2016 (2) SA 1 (CC) at para 53. 
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11.3 The Supreme Court of Appeal was therefore obliged to consider 

whether the impugned statements constituted hate speech within the 

meaning of section 10(1) of the Equality Act. It did not do so. That 

failure is a misdirection this court should correct on appeal.   

11.4 The HRC submits that if the Equality Act is applied then there are 

strong prospects of this Court reaching the opposite outcome and 

order – that the four impugned statements amount to hate speech in 

terms of the Equality Act. As My Vote Counts makes clear – 

whatever misgivings there may be about the Act in its present form 

the respondents elected not to challenge them with a frontal 

challenge. And the approach of the Supreme Court of Appeal went 

far beyond any permissible enquiry in terms of section 39(2) of the 

Constitution.  

11.5 This is particularly critical because the HRC set out in detail in its 

heads of argument before the Supreme Court of Appeal that even if 

the court were to find, against the HRC, that the impugned remarks 

did not amount to hate speech under the grounds of religion or 

ethnicity, the remarks in any event fall within the ambit of the ground 

of belief more generally. The HRC submitted that the order made by 

the Equality Court was accordingly still correct and should be upheld 

on appeal, even if in doing so, the court went beyond the case that 

was “pleaded” at first instance by the HRC.  

11.6 The HRC submitted in detail in its heads of argument before the 
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Supreme Court of Appeal that the task that the Equality Court was 

engaged upon was not a “trial” (as the respondents sought to 

suggest). The Equality Court made it clear that the proceedings were 

an inquiry, not a trial, when the court a quo engaged mero motu 

questioning the witnesses before it.12 

11.7 The Equality Court made this clear in paragraph 33 of its judgment: 

“For present purposes, this matter should be adjudicated upon 

having in mind the ‘prohibited grounds’ as contained in s 1 of the 

Act”. After considering the definition of hate speech in the ICRD 

(para 34) the Equality Court concluded: “From the above, it is plain 

that the complaint in the instant matter falls into the definition above 

on more than one ground, including religion” (at para 34).  

11.8 The HRC emphasises that even in trial proceedings an appellate 

court is not precluded from analysing a new legal point on appeal. In 

Paddock Motors (Pty) Ltd v Igesund13 the appellate division held: 

“the duty of an appellate tribunal is to ascertain whether the Court 

below came to a correct conclusion on the case submitted to it”. 

Moreover, that: “it would create an intolerable position if a Court were 

to be precluded from giving the right decision on accepted facts, 

merely because a party failed to raise a legal point, as a result of an 

error of law on his part.” Moreover, I am advised, that another 

                                            
12 Vol 4 of the SCA Record at p 508 lines 4 – 16.  

13 1976 (3) SA 16 (A). 
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general principle of law is that the parties may expand the pleadings 

based on the manner in which the trial is conducted – the HRC 

submits that this should be all the more so when the Equality Court is 

engaged in an inquiry rather than a trial.  

11.9 Indeed, the HRC submitted that this was all the more so in the 

context of Equality Court proceedings which take the form of an 

inquiry. The respondents contended before the Supreme Court of 

Appeal that evidence is not permissible to interpret the meaning of 

the words. It was a legal question.  Once that is so, on the 

respondent’s own argument, it is unclear what prejudice the 

respondent could suffer if the Supreme Court of Appeal (as the 

Equality Court did) found that the statement amounts to hate speech 

on the grounds expressed in the complaint by the HRC or on other 

grounds listed in the section.  

11.10 Critically – because of the incorrect approach adopted by the 

Supreme Court of Appeal it simply failed to deal with these important 

legal questions. The HRC submits that there are good prospects of 

this Court arriving at a different conclusion and order based on these 

arguments.  
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C. SECOND GROUND: THE SUPREME COURT OF APPEAL'S APPROACH 

TO THE IMPUGNED STATEMENTS  

12. I submit that the Supreme Court of Appeal erred in its analysis of the 

impugned statements. I say this for the reasons that follow. 

13. The first statement (the blog post) 

13.1 In relation to the blog post,14 the Supreme Court of Appeal   

dismissed the charge of hate speech primarily on the basis that the 

statement did not refer to Jews.  

13.2 The Supreme Court of Appeal unfortunately relied almost exclusively 

on dictionary definitions of "Zionism" to conclude at paragraph 25 of 

its judgment that "[N]othing in these definitions and explanations 

conveys identification on the basis of ethnicity or religion." Thus, the 

Supreme Court of Appeal accepted the respondents' tenuous 

argument that the blog post was directed at Zionists, not Jews, and 

therefore did not amount to the advocacy of hatred based on 

ethnicity or race.   

13.3 Closer analysis exposes this argument to be one without merit: 

                                            
14  "…as we struggle to liberate Palestine from the racists, fascists and Zionists who 

belong to the era of their Friend Hitler! We must not apologise, every Zionist must 
be made to drink the bitter medicine they are feeding our brothers and sisters in 
Palestine. We must target them, expose them and do all that is needed to subject 
them to perpetual suffering until they withdraw from the land of others and stop their 
savage attacks on human dignity…" 
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13.3.1 The Supreme Court of Appeal failed to consider the meaning 

of the words in the context in which they were uttered. In 

particular, that Mr Masuku in various other communications in 

the court record did not draw any distinctions between 

“Zionists” and “Jews”.  

13.3.2 The HRC submits that the statements needed to be 

interpreted in the light of the interchangeable manner in which 

Mr Masuku referred to Jews and Zionists – the dictionary 

definition is plainly not decisive on that score. In this regard, 

the purported distinction falls apart when one considers other 

remarks Mr Masuku has made. For example, in his email 

dated 11 February 2009 (vol 2 p 201 of the SCA Record) Mr 

Masuku states:  

“I came to one conclusion, that Jews are arrogant, not 

from being told by any Palestinian, but from what I saw 

myself. Now you blame me for making my conclusion.”. 

(Emphasis added)  

13.3.3 Under cross-examination, Mr Masuku conceded that he “did 

not say Zionists are arrogant” he said Jews are arrogant.15 In 

evidence, Mr Masuku himself accepted that there are 

                                            
15 Vol 5 of the SCA Record p 773 lines 1 – 10.  
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“different Jewish groupings”.16  

13.3.4 Even Mr Masuku’s purported distinction (if he had maintained 

it throughout his speech, which he did not) rests on the 

premise that Zionists are a sub-set of Jewish people:  

“Zionists and Jews are not the same thing. It’s like 

saying all whites in South Africa are responsible for 

apartheid. It’s not so. There were many whites who 

stood up and sacrificed and died for the freedom of 

South Africa. But there are those in the name of whites 

who claim to abuse and be racist on blacks in the 

name of whites. That is what is happening. Zionists is 

the group of racists who support and enforce apartheid 

and that do not believe in equality with others. But 

Jews all over the world including the United States 

have always consistently said not in my name and 

they’ve stood to defend the values of justice and 

freedom. So there’s a separation between Zionists and 

Jews.”17 

13.3.5 Mr Masuku is explaining that Zionists constitute a sub-group 

of Jewish people but do not necessarily represent all Jewish 

people. Importantly, he does not claim that Zionists (to his 

mind) are not Jewish. For Mr Masuku, Zionists are a particular 

section of the Jewish religion and ethnicity. It is not required 

                                            
16 Vol 5 of the SCA Record p 759 line 21. 

17 Vol 5 of the SCA Record at p 760. 
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that all Jewish people, of course, agree with or are Zionists, 

but it is clear that through his reference to Zionists per se, his 

remarks had the effect of implicating the majority of Jews in 

this country. Mr Masuku also claimed that being Jewish is not 

a religion, it is a political position.18  This of course cannot be.  

13.3.6 Mr Masuku made it plain in his remarks at the University that 

he is “less concerned about Semitism or whatever name you 

call it”, thus making it clear that the distinction was not one 

that concerned him. 19 

13.3.7 Moreover, the undisputed evidence on both sides was to the 

effect that most Jews (up to 80 percent according to studies 

referred to in evidence) identified as Zionists in that they 

possessed a strong or a medium attachment to the state of 

Israel. That attachment formed an integral part of their identity 

as Jews. Accordingly, an instruction to cause harm to Zionists 

would invariably be an instruction to bring harm to a significant 

portion of the Jewish community. 

13.3.8 The reference in the blog post to "their friend Hitler" put the 

identity of the targeted group beyond all doubt. The phrase 

"their friend" refers to a past association. It is difficult to 

                                            
18 Vol 5 of the SCA Record at p 800 lines 17 – 23. 

19 Vol 2 of the SCA Record at p 240 lines 1 to 4.  
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conceive of any past association between Zionism, in the 

sense of the political ideology, and Hitler. It is a matter of 

public record that Adolf Hitler pursued a campaign to 

exterminate Jewish people during World War II. This 

campaign had as its primary purpose the extermination of all 

Jews whether Zionist or not. The reference to Hitler can 

therefore only reasonably be intended to call up an 

association with Jews. Thus, on a proper analysis, the blog 

post is revealed for what it is: a thinly veiled screed of, 

concerning and against Jews.  

13.4 The Supreme Court of Appeal also erred on the question whether 

the blog post amounted to incitement. At paragraph 26 of the 

judgment, the Supreme Court of Appeal held inter alia that the blog 

post could not be considered "...incitement of harm ... particularly in 

the context in which it was made".  

13.5 This finding is difficult to accept: 

13.5.1 It is common cause that at the time of the blog post, Israel 

was engaged in a war with Palestinians in the Gaza Strip. It is 

within this context that Mr Masuku called for every Zionist to 

be made "to drink the bitter medicine they are feeding our 

brothers and sisters in Palestine." This is an obvious reference 

to the persecution and harm that befell the Palestinians during 

the Gaza War – "the 1400 children killed, children and women 
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killed", and the "violence and unpleasant experiences" that 

Mr Masuku described in his evidence.  

13.5.2 It is direct incitement to cause harm to South African Jews - 

similar to the harm he believed Palestinians were suffering in 

the Gaza Strip. Leaving no doubt about what he wanted done 

to the target group, Mr Masuku continued that "the Zionists 

must be targeted, exposed and that all must be done to 

subject them to perpetual suffering until they withdraw from 

the land of others…", all obvious references to what he 

perceived as the illegal Israeli (Jewish) occupation of 

Palestinian territory. 

13.6 I submit, that there is nothing in the content or the context that 

indicates anything other than a clear intention to perpetrate hate 

speech.  In short, the blog post was made to instil detestation, 

enmity, ill-will and malevolence towards Jews (even if he only 

intended to target a particular section of Jews based on their 

particular beliefs).  Calling for such harm to people amounts to the 

advocacy of hatred.  

14. The second to fourth statements (the Wits statements) 

14.1 The Supreme Court of Appeal dealt tersely with the second to fourth 

statements made by Mr Masuku on 5 March 2009 during his speech 

at the "Israel-Apartheid Week" event at Wits.  
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14.2 At paragraphs 30 and 32 of its judgment, the Supreme Court of 

Appeal  rejected the HRC's charge of hate speech on the basis that 

the statements did not necessarily refer to Jews and were, in any 

event, essentially nothing more than robust political speech which 

did not amount to incitement to cause harm.  

14.3 Respectfully, those conclusions are unstainable: 

14.3.1 Jews were quite clearly the subjects of his statements. This is 

apparent when all the statements are assessed collectively in 

the context of the transcribed record of Mr Masuku's speech 

and in the context of all other relevant facts about his speech: 

a. The reference in the second statement20 to "that side", 

was a clear reference to Jews – "that side" being those 

identifiable Jewish students in attendance that opposed 

his views and heckled Mr Masuku.   

b. The third statement21 could factually and objectively 

only refer to Jews. The evidence during the trial 

established that insofar as South Africa is concerned, it 

                                            
20  When referring to what COSATU’s intentions were regarding those who supported 

Israel, including a specific reference to students, and in particular, Jewish students, 
Mr Masuku stated that, "COSATU has got members here even on this campus; we 
can make sure that for that side it will be hell…" 

21  "… the following things are going to apply: any South African family, I want to repeat 
it so that it is clear for anyone, any South African family who sends its son or 
daughter to be part of the Israel Defence Force must not blame us when something 
happens to them with immediate effect..."  
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is only Jews who join the Israeli Defence Force (IDF).  

No admissible evidence was presented of any other 

groups having joined the IDF despite the respondents 

having had opportunity at trial to present evidence 

showing that other ethnic or religious groupings joined 

the IDF.   

c. Finally, the reference in the fourth statement22 to 

Orange Grove, a traditionally Jewish neighbourhood, 

and to the students at Wits, leaves little doubt what 

group Mr Masuku was targeting with his speech. This is 

particularly so when Mr Masuku’s email is considered 

(set out above) in which he expressly states that Jews 

are arrogant. It is not insignificant that Mr Masuku 

chose, of all the places in the world where people can 

be found who do not support the rights of others, a 

known Jewish neighbourhood as the target of 

COSATU's potential actions. 

14.3.2 It is also clear that the Wits statements sought to incite harm. 

The threats of harm are immediately apparent from the 

                                            
22  "…COSATU is with you, we will do everything to make sure that whether its at Wits, 

whether its at Orange Grove, anyone who does not support equality and dignity, 
who does not support rights of other people must face the consequences even if it 
means that we will do something that may necessarily cause what is regarded as 
harm…" 
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speech. To the extent that Mr Masuku sought to conceal 

them, he hid them in plain sight: 

a. In the second statement, Mr Masuku intimated to the 

targeted group (Jews) that COSATU was well poised to 

"make sure" for that group, "it will be hell". Mr Masuku's 

allusions to the place of eternal torment and suffering 

were deliberate and were intended to leave little 

confusion in the minds of members of the targeted 

group what kind of harm they could expect to receive.  

b. The threat of harm embedded in the third statement is 

particularly chilling because Mr Masuku disavowed 

accountability for the harm that would befall the 

targeted group. Mr Masuku stated of those who would 

send their children to fight for the IDF that they "must 

not blame us [COSATU] when something happens to 

them with immediate effect." The "something" he 

speaks of is not some indeterminant but potentially 

harmless consequence – it is the physical and 

significant psychological harm he alluded to throughout 

his speech. Mr Masuku, moreover, also claimed that no 

particular group has a monopoly over violence. This 

analysis applies equally to the threat contained in the 

fourth statement. The HRC submits that it is critical that 

the statements are construed in the context of the 
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entire court record that was before the Supreme Court 

of Appeal as well as after a full hearing before this 

Court.  

15. In the circumstances, I submit that the HRC has reasonable grounds for 

contending that Supreme Court of Appeal erred in its analysis of the 

impugned statements.  

D. THIRD GROUND: THE SUPREME COURT OF APPEAL'S APPROACH TO 

THE EXPERTS 

16. The HRC relied on two experts, Dr David Hirsh (a lecturer in Sociology at 

Goldsmiths University of London) and Dr Gregory Stanton (a Research 

Professor in Genocide Studies and Prevention at the School for Conflict 

Analysis and Resolution, George Mason University, Arlington, Virginia), 

whom the HRC submits are prominent experts in fields relevant to the 

dispute. The respondents called Professor Steven Friedman in response. 

The Equality Court rejected Professor Friedman's evidence finding that he 

was not an expert on the relevant issues and that he was somewhat 

partisan. 

17. The Supreme Court of Appeal found the expert assistance to be of little to no 

value (paragraph 21 of the judgment) which is an unfortunate finding for the 

reasons that follow.  
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18. Dr Stanton’s evidence was that statements that amount to hate speech in 

many instances are the first step in a series of steps which may result in 

atrocities like genocide. The HRC took the decision to call him as a witness 

given the stage of relative infancy of this area of litigation in South Africa, and 

to give the Equality Court the full range of insights to consider the matter 

properly. As noted by the Equality Court:  

“Dr Stanton testified extensively on the processes that lead to 

genocide based on his model called:  The Ten Stages of Genocide.  

He has analysed most of the genocides in recent history and has 

discovered a predictable pattern. More significantly, he said that 

genocide starts with words, which have consequences. Further that 

hate speech, repeated hundreds and thousands of times, becomes 

incitement to commit genocide.”23 

19. The HRC submits that the evidence of Dr Hirsh was even more invaluable. 

As summarised by the Equality Court:   

“He was called as an expert in Judaism and Zionism.  His evidence 

covered topics such as identifying racism; identifying anti-Semitism; 

criticism of Israel and anti-Semitism; the meaning of Zionism; the 

connection between Jews and Israel; and the analogy between 

Zionism and Nazism. Dr Hirsch has admittedly published scholarly 

peer reviewed journals and articles and book chapters on anti-

Semitism. One of his books is Law against Genocide: Cosmopolitan 

Trials, which was awarded the 2003 British Sociological Association 

                                            
23  Equality Court judgment at para 11. 
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Philip Abrams Prize.”24 

20. Dr Hirsh was able to provide relevant insight on the pernicious ways in which 

attacks on Jews are made. He was called inter alia to assist the court by 

providing insights that would enable the court to identify, for example, why a 

facially innocuous statement may not only clearly be of and concerning Jews 

but may be deeply unsettling to that group as well. These are insights a court 

would not ordinarily have and for that reason the Supreme Court of Appeal   

was wrong to regard Dr Hirsh's evidence so dismissively.   

21. I am advised that it is trite that determining the meaning of statements 

involves a two-stage test.25 First, what do the words mean say both 

expressly and by implication. Second, what is the proper context in which the 

words must be understood.  

22. Experts in hate speech cases can therefore help to set the theme, scene 

insofar as context, the greater political, cultural, ideological debate that 

informs the context within which the words are used. This is part of what 

Dr Hirsh did. I am advised that this notion is not unique to our legal system.26  

23. I submit that a blanket approach denouncing the role of experts is not 

warranted in hate speech cases. Indeed, to do so may deprive the court of 

pertinent information which may demonstrate that a neutral term is actually 

                                            
24  Equality Court judgment at para 10.  

25  Le Roux and Others v Dey 2011 (3) SA 274 (CC) at para 89. 

26  Balsytė-Lideikienė v Lithuania (Application no. 72596/01) ECHR (2008). 
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incitement to harm based on race or ethnicity. For instance, a South African 

court might not be aware of the particularly egregious form of anti-Semitism 

which Dr Hirsh referred to as "Jew baiting".  

24. Moreover, it is unclear why the Supreme Court of Appeal sought to overturn 

the Equality Court's finding regarding Prof Friedman if the Supreme Court of 

Appeal  thought his contributions were nevertheless unhelpful. In any event, I 

submit that there was no basis for the Supreme Court of Appeal to overturn 

the Equality Court's finding that Prof Friedman's expertise lay elsewhere 

because his scholarly output and the focus of his academic career, while 

admirable in other fields, did not concern the issues in this case.  

E. CONCLUSION 

25. In conclusion, I respectfully submit that leave to appeal should be granted for 

the reasons set out above.  The HRC accordingly seeks an order in terms of 

the notice of motion to which this affidavit is attached. 
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