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A. INTRODUCTION AND SUMMARY OF ISSUES ON 

CONFIRMATION 

1. On 22 February 2019, the KwaZulu-Natal Provincial Division, 

Pietermaritzburg, declared section 26(1)(a) of the Legal 

Practice Act 28 of 2014 (“LPA”) constitutionally invalid 

“insofar as the use of the word “university” to exclude private 

Higher Education Institutions duly accredited and registered 

to provide the LLB degree.”  Certain consequential orders 

were also granted, including a declaration of rights.1 

2. Accordingly, the matter is before this Court for confirmation of 

that declaration of constitutional invalidity (and the further 

orders) in terms of section 172(2)(a) of the Constitution, read 

with Rule 16 of this Court’s Rules. 

3. In summary, this case began because of a difference in 

treatment between the applicant’s students, who are enrolled 

for the four-year LLB degree, and students enrolled for the 

same degree at public universities.  In January 2018, the 

KwaZulu-Natal Law Society (“KZNLS”), the first respondent, 

                                      
1  The complete Order of the court a quo is at Vol 6, page 425. 
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indicated that it would not permit graduates from the 

applicant’s four-year LLB degree to register for articles of 

clerkship because it was “not [an LLB degree obtained from] 

one of the designated universities in the Republic of South 

Africa” and because the applicant is “is a private tertiary 

institution”.2 

4. There is only one four-year LLB that can be accredited by the 

Council on Higher Education and then registered by the 

South African Qualifications Authority in terms of the National 

Qualifications Framework and the Higher Education 

Qualifications Sub Framework.  This is the degree that the 

applicant has been registered and accredited to teach along 

with certain public universities.  The only difference is that the 

applicant is not a “public university” but a private Higher 

Education Institution, duly established in terms of the Higher 

Education Act 107 of 1997 (“Higher Education Act”).   

5. Importantly, there is no difference between students 

                                      
2   These matters are recorded in the Judgment, Vol 6, page 427, para 6 

and are set out in the founding affidavit at Vol 1, page 35, paras 76-78.  

The letter from the KZNLS appears at Vol 3, pages 179-182 (“K”). 
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registered for the four-year LLB degree with the applicant and 

those registered for the same degree at public universities. 

6. However, section 26(1) of the Legal Practice Act of 28 of 2014 

(“LPA”) limits entry into the practice of law to those who have 

obtained an LLB degree from a “university.”  This means that 

the applicant’s students can never enter the practice of law 

on an equal basis as their counterparts from public 

universities because the applicant is not a public university 

but is instead a private Higher Education Institution. 

7. It is primarily upon this basis that the court a quo found that 

section 26(1)(a) of the LPA is unconstitutional, for violating 

the right to equal treatment before the law and the rights in 

section 22 and section 29(3) of the Bill of Rights.   

8. Various issues, which arose in the court a quo, were 

overtaken by the Minister of Justice’s (third respondent) 

admission that there is a legislative omission in section 

26(1)(a) of the LPA.  Section 26(1)(a) does not include private 

Higher Education Institutions, such as the applicant, that have 

been duly registered and accredited to provide the four-year 

LLB degree in the country.  In the court a quo, the Minister 
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undertook to remedy the situation but he could not say by 

when amendment legislation would be passed to cure this 

omission. 

9. Various other issues also arose in the court a quo, but most 

have fallen away because of the commencement of the LPA 

on 1 November 2018 and by the Minister of Justice’s 

admission that there is a legislative omission, which he did 

not defend.  

10. The issue before this Court is whether the court a quo’s 

finding of constitutional invalidity ought to be confirmed.  We 

submit that this finding ought to be confirmed and note that 

these proceedings are unopposed. 

11. In these written submissions, we address the following: 

(a) In SECTION B, we deal with the applicant’s 

establishment, registration and accreditation as a private 

Higher Education Institution in terms of the Higher 

Education Act 101 of 1997 (“Higher Education Act”).  

These facts are common cause. 

(b) In SECTION C we deal with the National Qualifications 
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Framework in the country and the applicant’s authority to 

provide and confer the four-year LLB degree within that 

framework.  These matters, too, are common cause. 

(c) In SECTION D we deal with the admission by the 

Minister of Justice, that section 26(1) of the Legal 

Practice Act is under-inclusive and the confirmation by 

the Minister of Higher Education and Training (fourth 

respondent), that section 26(1)(a) is inconsistent with 

fundamental rights and with provisions in the Higher 

Education Act. 

(d) In SECTION E we deal with the infringement of the rights 

of the applicant and those of its students.  We deal with 

the court a quo’s findings on these rights violations and 

support those conclusions.   

(e) In SECTION F we make concluding submissions on 

confirmation of the order of constitutional invalidity 

granted by the court a quo. 
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B. THE APPLICANT’S STATUS AS A HIGHER EDUCATION 

INSTITUTION 

12. The Higher Education Act commenced generally on 19 

December 1997, about eight months after the 

commencement of the Constitution.  

13. Apart from restructuring higher education in our democracy, 

the Higher Education Act also gives effect, inter alia, to 

section 29(3) of the Bill of Rights, which permits the 

establishment of private education institutions, provided 

these are registered by the State and do not provide inferior 

education.3  

14.  The applicant is registered as a Higher Education Institution 

in terms of Chapter 7 of the Higher Education Act, which deals 

with the registration of private Higher Education Institutions. 

                                      
3  Section 29(3) provides that everyone has the right to establish and 

maintain independent educational institutions that: – (a) do not 

discriminate on the base of race; (b) are registered with the state; and 

(c) maintain standards that are not inferior to standards at comparable 

public educational institutions.  
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15.   “Higher Education Institution” is defined to include one 

“declared as a public higher education institution” or one 

registered “as a private higher education institution under this 

Act.” 

16.   The applicant was first registered in 2007 through this Act.4  

Based on that registration, the applicant provides over 100 

graduate and postgraduate degrees at 21 campuses 

throughout the country.  One such campus grouping is that 

known under its brand name “Varsity College”.  The applicant 

provides and teaches the four-year LLB degree at six such 

campuses. 

17. In terms of section 50 of the Higher Education Act, the 

Director-General of the Department of Higher Education and 

Training is the Registrar of the applicant.  When the Registrar 

approved the applicant’s registration as a Higher Education 

Institution, he did so “in terms of section 53 as contemplated 

in section 29 of the Constitution” and was duly satisfied that 

the applicant had met all constitutional and legislative 

                                      
4   The applicant’s registration certificate appears at Vol 2, “B”, pages 83-

90. 
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requirements to be so registered.5 

18. Accordingly, the registration of the applicant as a private 

Higher Education Institution brought about the “legal authority 

[for the applicant] to offer higher education programmes and 

award higher education qualifications.”6 

19. We submit that this registration of the applicant, as a private 

Higher Education Institution, is consistent with the aims of the 

Higher Education Act, “to provide optimal opportunities for 

learning and creation of knowledge” and to “redress past 

discrimination and ensure representivity and equal access” to 

higher education.  

20. It is common cause that funding for and spaces at public 

universities are limited.  Within this context, we draw attention 

to the undisputed facts on the papers that: 

                                      
5   Vol 1, paras 35-39, pages 22-24. 

6   Vol 1, extract from the Department of Higher Education’s Register of 

Private Higher Education Institutions, pages 23-24, para 38, read with 

“D” at Vol 2, pages 100-101, commencing at page 95. 
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(a) the majority of the students enrolled with the applicant 

are previously disadvantaged and are female;7 and 

(b) there has been an exponential increase in the enrolment 

of previously disadvantaged students at private Higher 

Education Institutions in the country.8 

21. As with public universities, the applicant is entitled to confer 

degrees and it may do so in accordance with section 65B of 

the Higher Education Act.  The Certificate of Registration 

issued to the applicant on 12 April 2018, authorised it to offer 

and confer the four-year LLB degree.9 

22. As stated, all of this was common cause in the court below.10 

                                      
7   Vol 1, paras 31-34, pages 21-22.  

8   Vol 2 at pages 91-94 contain the relevant extracts from the Department 

of Higher Education and Training’s report of March 2018.  These 

statistics from the Department show this increase in the enrolment of 

previously disadvantaged students at private Higher Education 

Institutions for the period 2011-2016. 

9  Vol 2, “B” at pages 83-90: Item 92 on page 88 reflects the four-year LLB 

degree. 

10   Judgment, Vol 6, page 428 at para 10. 
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C. THE NATIONAL QUALIFICATIONS FRAMEWORK AND 

THE APPLICANT’S AUTHORITY TO PROVIDE THE FOUR-

YEAR LLB DEGREE 

23. The National Qualifications Framework Act 67 of 2008 (“NQF 

Act”) is administered by the Minister of Higher Education and 

Training.  In terms of the NQF Act, the Minister of Higher 

Education and Training, published the National Qualifications 

Framework on 14 December 2012.11 

24. The National Qualifications Framework is designed to 

achieve the objectives of the NQF Act, which are, inter alia, 

to address and reverse past inequality and unfair 

discrimination in “education, training and employment 

opportunities”, create “a single integrated national framework 

for learning achievements” and to contribute to the “social and 

economic development of the nation as a whole.” 

25. The South African Qualifications Authority, which is the fifth 

                                      
 

11   Government Notice No. 1040 of 2012, in Gazette Number 36003, dealt 

with in Vol 1, founding affidavit, page 26, paras 44-47. 
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respondent (“SAQA”) and three Quality Councils are 

responsible for implementing the National Qualifications 

Framework. 

26. The National Qualifications Framework has three 

components and one is the Higher Education and Training 

Sub-Framework (“HEQSF”).  The Council on Higher 

Education, the sixth respondent, is the Quality Council 

responsible for implementing the HEQSF within the higher 

education sector.  It does so through its permanent committee 

known as the Higher Education Quality Committee.12  

27. The Council on Higher Education published the HEQSF on 

17 October 2014 and this applies “to all higher education 

institutions, both public and private and to all qualifications …” 

                                      
12   The Council on Higher Education is established by section 4 of the 

Higher Education Act and its Higher Education Quality Committee is 

responsible for accrediting higher education programmes, which it does 

though section 5 of the Higher Education Act. 



Applicant’s Written Submissions: Page 14 

in the higher education field.13 

 

28. Within the National Qualifications Framework, SAQA has 

determined that the four-year LLB degree falls within NQF 

Level 8 and the responsibility for accrediting Higher 

Education Institutions, to provide that degree, vests in the 

Council on Higher Education.14 

29. In accordance with this National Qualifications Framework, 

the applicant received the following approvals from each of 

the relevant organs of state described above, to provide the 

four-year LLB degree. 

C1. 8 May 2017: Accreditation by Council on Higher 

Education through the Higher Education Quality Council 

 

30. On 8 May 2017, the applicant was accredited by the Council 

                                      
13   The Higher Education Qualifications Sub-Framework was published on 

17 October 2014 in Government Gazette No. 38119, the relevant extracts 

of which are to be found in Vol 2, “E”, page 105. 

14   Vol 1, page 28, para 52. 
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on Higher Education, to provide the four-year LLB degree.15 

31. As part of that accreditation process, the applicant’s LLB 

degree was peer reviewed by academics from other 

registered institutions and then presented to peers at the 

Accreditation Committee of the Higher Education Quality 

Council at a meeting on 22-23 February 2017. 

32. The accreditation letter from the Council on Higher Education 

records that the applicant’s LLB degree was approved by this 

Accreditation Committee, which comprised senior people in 

the public and private higher education sector, including 

representatives of the Department of Higher Education and 

Training.16 

33. The comments of the Accreditation Committee are reflected 

on Vol 2, page 177 and it is to be observed that senior legal 

professionals in the Accreditation Committee, including the 

Judge President of KwaZulu-Natal Division, also unanimously 

                                      
15   Vol 3, annexure “I”, commencing at page 172, specifically at page 173.  

The Certificate to that effect appears at page 176. 

16   Vol 2, page 174, read with the comments at page 177. 
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endorsed the applicant’s LLB degree as providing standards 

equivalent to LLB degrees offered at public universities when 

the Applicant conducted its own peer review in advance of the 

accreditation application. 

 

C2. 3 October 2017: Registration with South African 

Qualifications Authority 

34. The applicant’s registration with SAQA, to provide the four-

year LLB degree, was granted on 3 October 2017 and this 

appears at Volume 2, page 106. 

35. As is evident from Vol 2, page 109, the SAQA registration of 

the applicant’s LLB degree, notes the following under the 

heading “Rationale for the Qualification”: 

 
“This degree will therefore equip graduates 

with the necessary theoretical background, 

professional-practice skills and thorough 

understanding of the distinct methodologies 

required for the professional practice of law 

and the administration of justice in the modern 
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South African constitutional state. 

The qualification will prepare students for 

further postgraduate academic studies and 

continuing lifelong professional development.  

Graduates will be able to demonstrate 

initiative and take responsibility in the legal 

professional or academic context, and be 

prepared to adapt to new areas of practice.” 

36. Importantly, SAQA’s registration was also upon the basis that 

“this qualification is designed to foster the ideals of 

transformative constitutionalism” and it recognised that the 

South African legal system has been critical in the country’s 

transition to democracy which makes it necessary to “build 

capacity” in the justice sector in society. 

 

C3. 20 November 2017: Registration by Department of Higher 

Education and Training 

37. The next approval was on 20 November 2017, when the 

Council on Higher Education registered the applicant’s four-
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year LLB degree. 

38. This appears from the applicant’s Certificate of Registration 

as a private Higher Education Institution dated 20 November 

2017, with item 91 thereof reflecting the authority for the 

applicant to provide the four-year LLB degree.17 

 

C4. 30 January 2018: Confirmation from Council on Higher 

Education 

39. On 30 January 2018, the Council on Higher Education 

confirmed that there is no difference in the quality or 

standards applicable to the applicant’s four-year LLB degree 

with that provided at public universities. 

40. That written confirmation appears at Vol 3, page 178 and was 

signed by the Chief Executive Officer of the Council on Higher 

Education. 

41. The Council on Higher Education confirmed that: 

                                      
17   This Certificate of Registration appears at Vol 3, page 176. 
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“[t]he LLB qualification offered by the IIE has 

been awarded an equivalent accreditation 

status to that of the LLB qualification offered 

by universities.  It should therefore be 

regarded on par with the LLB degrees offered 

by public providers by the national and 

provincial branches of the Law Society of 

South Africa.” 

42. What is also significant about this written confirmation is the 

following: 

“The CHE is the Quality Council (QC) for higher 

education and is the sole accreditation authority for 

the LLB degrees offered by both public and private 

higher education institutions in South Africa.  The 

CHE evaluates the quality of the programmes 

against a common set of criteria for all the 

institutions.  In addition, the CHE developed 

standards for the LLB degree and these standards 

were used to evaluate the LLB programs during the 
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National Reviews of the LLB degrees.  The LLB 

degree of the IIE has met the criteria for accreditation 

on 30 March 2017 and the CHE confirmed that the 

programme has been designed according to the 

standards developed by the CHE for LLB degrees”. 

  

43. This written confirmation from the Council on Higher 

Education was a direct result of the 19 January 2018 decision 

of the KZNLS, to refuse to recognise the applicant’s four-year 

LLB for entry into articles of clerkship (now known as practical 

vocational training). The CHE made it clear that the 

applicant’s degree was equivalent to that from public 

universities.  

 

D. THE MINISTER OF JUSTICE ADMITS THAT THERE IS A 

LEGISLATIVE OMISSION AND THIS IS CONFIRMED BY 

THE MINISTER OF HIGHER EDUCATION AND TRAINING 

44. On 28 July 2018, the Minister of Higher Education and 

Training wrote to the Minister of Justice highlighting the 

following concern (amongst others) about section 26(1) of the 
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Legal Practice Act: 

“With respect to the offering of the LLB degree 

by registered Private Higher Education 

Institutions, the Department is of the view that 

section 26(1) of the Legal Practice Act of 2014 

ignores section 29(3) of the Bill of Rights in the 

South African Constitution…”.18 

45. On 22 August 2018, the Minister of Justice replied to the 

Minister of Higher Education and Training stating that an 

amendment to section 26 of the LPA was being prepared to 

address these and other concerns.19 

46. These letters were not included in an earlier affidavit 

delivered on 18 September 2018, at the first hearing of this 

matter by the Minister of Justice.20   Nevertheless, in his 

affidavit, the Minister of Justice acknowledged that private 

Higher Education Institutions had effectively been overlooked 

                                      
18  Vol 5, page: Annexure “FC2.” 

19  Vol 5, page 390: Annexure “FC3.”  

20    This affidavit appears at Vol 4, pages 326-330.   
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because the wording of section 26(1)(a) of the Legal Practice 

Act had just been copied from earlier legislation.21 

47. In his affidavit, the Minister of Justice indicated that section 

26 of the Legal Practice Act would be amended to: 

“… recognise LLB degrees offered by Private Higher 

Education Institutions in addition to LLB degrees 

offered by Public Higher Education Institutions, on 

condition that they are registered with the SA 

Qualifications Authority”. 

48. However, the Minister of Justice could not say when this 

would happen because these legislative processes were 

“beyond his control.”22 

49. No amendment legislation has been passed to date and 

section 26(1)(a) continues to treat the applicant’s four-year 

LLB students differently from those enrolled for the same 

                                      
21  Vol 4, page 328: Third Respondent’s Answering Affidavit, para 4. 

22    Vol 4, page 329, para 4.4. 
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degree at public universities. 

E. THE RIGHTS VIOLATED BY SECTION 26(1)(a) OF THE 

LEGAL PRACTICE ACT AND THE FINDINGS ON THIS IN 

THE COURT A QUO 

50. The court a quo held that section 26(1)(a) of the Legal 

Practice Act impermissibly and unjustifiably infringed three 

rights in the Bill of Rights: 

(a)   the right to equal protection and benefit of the law in 

section 9(1); 

(b)  the right in section 22 to freedom of trade, occupation 

and profession; and 

(c)  the right given to the applicant in section 29(3) to 

establish “an independent educational institution” on 

conditions set by the State. 

51. We deal with each in turn. 

E1. The Right in Section 9(1)  

52. Section 9(1) declares that “everyone is equal before the law 

and has the right to equal protection and benefit of the law”.  
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53. The law on the application of section 9(1) this is well-

established.23 

54. We respectfully submit that there is no rational basis for the 

differentiation between the applicant’s LLB students and 

those from public universities, nor for the differentiation 

between public universities and the applicant, which is 

equally and lawfully accredited and registered to teach the 

four-year LLB degree. 

55. This is precisely what the court a quo found at paragraph 35 

of the judgment: 

“[35]  The minimum standard that is set as a means 

                                      
23  See Prinsloo v Van der Linde and Another 1997 (3) SA 1012 (CC) at 

paras 24-26, which was adopted and applied in Harksen v Lane NO and 

Others 1998 (1) SA 300 (CC) at para 43 and Weare and Another v 

Ndebele NO and Others 2009 (1) SA 600 (CC) at para 46. 

 

These principles were codified in paragraphs 36-43 of South African 

Association of Personal Injury Lawyers v Minister of Justice and 

Constitutional Development (Road Accident Fund, Intervening Party) 

2013 (2) SA 583 (GSJ), in a decision of the Full Bench. 
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of regulation is an LLB degree from a university.  

There is only one LLB degree that is accredited by 

SAQA and it is the same for public universities as 

that for the applicant.  While the stated purpose of 

the regulation is legitimate, I can find no rational 

basis for differentiating between persons with the 

LLB degree obtained from the applicant following 

the due recognition, accreditation and registration 

with the relevant education authorities including 

SAQA, and those with an LLB degree from public 

universities.  This is particularly because of the 

confirmation of the Sixth Respondent (i.e the 

Council on Higher Education and Training) that the 

applicant’s four-year LLB is on par with that from 

public universities.”24    

56. On this issue, the court a quo held at paragraph 52 that 

section 26(1)(a) is “unconstitutional and invalid to the extent 

that it excludes the applicant by limiting entry to the profession 

                                      
24   Vol 6, page 436 read with paragraphs 36 and 46 at pages 436 and 

439 respectively.   
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to LLB degrees obtained from a university.” 

57. We submit that these findings are correct.   

58. This irrationality is demonstrated by the provisions of section 

26(1)(b) of the LPA.  Section 26(1)(b) of the Legal Practice 

Act, provides for the recognition of a foreign LLB degree, 

provided this is acceptable to SAQA.  In this case, the 

applicant provides the very LLB degree approved by SAQA 

in the country.  Further, the applicant is a duly registered and 

accredited private Higher Education Institution in this 

country.25   

59. Further, it is to be noted that key objectives of the LPA 

include: 

(a) the removal “of any unnecessary or artificial barrier for 

entry into the legal profession;”  

(b) to “[transform] and [restructure] … the legal profession 

that embraces the values underpinning the Constitution 

and ensures that the rule of law is upheld;” and  

                                      
25   Referred to in paragraph 30 of the Judgment: Vol 6, page 434. 
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(c) to create a “create a single unified statutory body to 

regulate the affairs of all legal practitioners and all 

candidate legal practitioners in pursuit of the goal of an 

accountable, efficient and independent legal 

profession”.26 

60. In this respect the LPA accords with similar objectives in the 

Higher Education Act, which is to achieve equality of 

opportunity to higher education and to expand opportunities 

to gain access to higher education.27 

                                      
26   This is evident from the Preamble read with sections 3(a) and (c) of the 

LPA.  

27  The Preamble to the Higher Education Act reflects a commitment, inter 

alia, to: 

“ESTABLISH a single co-ordinated higher education system which 

promotes co-operative governance and provides for programme-

based higher education; 

RESTRUCTURE AND TRANSFORM programmes and 

institutions to respond better to the human resource, economic 

and development needs of the Republic; 

REDRESS past discrimination and ensure representivity and 

equal access; 
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61. Against these two key pieces of legislation, we submit that 

there can be no rational basis for the arbitrary differentiation 

drawn in section 26(1)(a) of the LPA.  Indeed, the Minister of 

Justice has not argued that there is any legitimate basis for 

this continued differentiation.  

E2. Violation of section 29(3) of the Constitution 

62.  As stated, section 29(3) confers on the applicant the right to 

establish a private education institution provided it is 

regulated by law, does not discriminate on the basis of race, 

and provides standards equivalent to those provided at public 

education institutions.  This right was given effect to by the 

registration of the applicant as a private Higher Education 

Institution in accordance with Chapter 7 of the Higher 

Education Act. 

63. Further, the Minister of Higher Education has confirmed that 

this right vests in the applicant and that the failure of section 

26(1)(a) to include the applicant and its four-year LLB 

                                      
PROVIDE optimal opportunities for learning and the creation of 

knowledge …”. 
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students violates section 29(3) of the Bill of Rights.28 

64. The Minister of Justice has not argued otherwise. 

65. Accordingly, we submit that the court a quo’s finding on this 

issue cannot be faulted: 

“I find that having shown that the applicant meets 

the criteria set out in section 29(3) and those in 

Chapter 7 of the Higher Education Act, the applicant 

enjoys the same rights to offer the accredited four 

year LLB as public universities, and its exclusion 

from section 26(1)(a) of the Legal Practice Act, limits 

this right.”29  

E3.   Violation of section 22 

66. It well established that the right in section 22 of the Bill of 

Rights grants the freedom to follow and practice a chosen 

profession, trade or occupation, which may be regulated by 

                                      
28   Vol 5, page 388, “FC2”. 

 

29   Vol 6, page 433, para 26. 
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law. 

 

67. The applicant is exercising its right as a provider of Higher 

Education and exercises its trade as a private Higher 

Education Institution.  It does so lawfully and in accordance 

with the Higher Education Act. 

 

68. Similarly, the applicant’s LLB students have also exercised 

their right to pursue the LLB degree, a degree which is 

registered on the National Qualifications Framework of the 

country and which has been approved by SAQA for entry into 

the practice of law.  Accordingly, the applicant’s LLB students 

must be entitled to enter the profession of law, once they 

qualify with this degree and the right in section 22 guarantees 

this.30 

69. Section 26(1)(a) of the LPA limits these rights without 

                                      
30   The applicable principles for the interpretation of section 22 of the Bill of 

Rights were most recently set out in South African Diamond Producers 

Organisation v Minister of Minerals and Energy and Others 2017 (6) SA 

331 (CC), at paras 64-69 and the authorities cited therein. 
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justification. 

70. The court a quo dealt with this in paragraphs 37 to 47 of the 

judgment and upheld the applicant’s arguments on these 

aspects. 

71. We submit that these findings cannot be faulted. 

 

F. CONCLUDING SUBMISSIONS ON CONFIRMATION 

72. It is settled law that when fundamental rights are breached, 

section 38 of the Bill of Rights permits an approach to Court 

to secure effective relief: 

 

“[203] Constitutionally mandated remedies must be 

afforded for violations of the Constitution.  This 

means providing effective relief for infringements of 

constitutional rights.  Relief must also spring from 

breaches of the Constitution generally. …”.31 

 

                                      
31   Department of Transport and Others v Tasima (Pty) Ltd 2017 (2) SA 622 

(CC). 
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73. The Constitutional guarantee of effective relief for rights 

violations has long been recognised as an important principle 

of our law: 

 

“[69]  … In our context an appropriate remedy must 

mean an effective remedy, for without effective 

remedies for breach, the values underlying and the 

right entrenched in the Constitution cannot properly 

be upheld or enhanced.”32 

 

74. Given the facts that the Minister of Justice has not sought a 

suspension of declaration of invalidity and that the applicant 

is the only private Higher Education Institution currently 

authorised to teach the four-year LLB degree, there is no 

danger that a declaration of invalidity will result in a 

                                      
32   This principle was established in two of the earliest cases determined by 

the Constitutional Court in Fose v Minister of Safety and Security 1997 

(3) SA 786 (CC) at para 69 and in S v Bhulwana; S v Gwadiso 1996 (1) 

SA 388 (CC), at para 32.  
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disruption.33  Further, the LPA only commenced in relevant 

part on 1 November 2018. 

 

75. For these reasons, the applicant sought the striking down of 

section 26(1)(a) in limited terms, that is to the extent that the 

word “university” excluded private Higher Education 

Institutions in its position.  Further, the relief it sought was 

narrowly tailored to meet the circumstances of the applicant.34 

 

76. The applicant also sought consequential orders to declare the 

lawful position applicable to its students and to its provision 

of the four-year LLB degree.  This was necessary because of 

the continuing opposition from the KwaZulu-Natal Law 

Society and the fear that the new regulatory structures 

ushered in by the LPA would adopt the same attitude.   

                                      
33   Mvumvu and Others v Minister for Transport and Another 2011 (2) SA 

473 (CC), at paras 46-49.  See also Ramuhovhi and Others v President 

of the Republic of South Africa and Others 2018 (2) SA 1 (CC), at para 

57. 

34   Bhulwana and Gwadiso, supra, at para 32.  See also, Mvumu and Others 

v Minister for Transport and Another 2011 (2) SA 473, at paras 46-49. 
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77. Further, the Minister of Justice was non-committal about 

when amendments to the LPA would be passed, if at all.  

There is no guarantee that the amendments will be passed 

given that the Minister must first follow a public participation 

process, then obtain approval from Cabinet and thereafter the 

matter must be considered independently by the Legislature. 

 

78. The applicant approached the court a quo upon the basis it 

and its 200 LLB students are entitled to certainty as soon as 

possible.  Legal certainty is fundamental to the Rule of Law, 

which is a founding value in section 1 of the Constitution.  

 

79. Apart from the 200 LLB students who registered with the 

applicant in 2018, there were an additional 539 students then 

enrolled for the Higher Certificate in Legal Studies.  Those 

539 students have the legitimate expectation that they will be 

entitled to continue onto the applicant’s LLB degree.  There 

is no lawful impediment to this progression and again, these 

students too are entitled to legal certainty.  
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80. Further, it was uncontested in the court below that word had 

spread about the position adopted by the KwaZulu-Natal Law 

Society in January 2018, that is that the applicant’s LLB 

students would not be permitted to enter the practice of law, 

and this damaged and continues to damage the applicant’s 

reputation as a Higher Education Institution.  In this regard, it 

remained undisputed on the papers, in the court below, that 

the applicant had been threatened with at least 10 legal 

actions from parents who were dissatisfied with the 

uncertainty.35 

 

81. That, in turn, caused harm to the applicant’s reputation as a 

Higher Education Institution and there was a risk that 

continuing harm in this regard would make this reputational 

risk irreparable. 

 

82. Further, it is undisputed on the papers that the applicant and 

their students were put to substantial financial expense in the 

formulation and implementation of the LLB programme and in 

                                      
35   Vol 1, founding affidavit, pages 76-77, paras 216-217.  
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the payment of fees for entry into the degree.36 

 

83. The pain, disappointment and prejudice expressed in 15 

affidavits filed by some of the applicant’s LLB students, was 

also uncontested in the court a quo.37 

 

84. It is upon this basis that the applicant sought orders in the 

court below which are mandated in section 172(1) of the 

Constitution:  

 

(a) first, to declare the law, that is section 26(1) of the Legal 

Practice Act, as being unconstitutional to the extent of its 

inconsistency with the Constitution; and 

  

(b) second, to make an order which is just and equitable 

thereafter, which in this case sought to bring certainty to 

                                      
36   Vol 1, founding affidavit, pages 75-76, paras 212-215 read with pages 

78-79, paras 223-224. 

37   Vol 1, founding affidavit, page 77, para 219 read with the affidavits at “V1-

15” at Vol 3, pages 256-270.  
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the applicant, their students and the parents of those 

students.38 

 

85. This situation came about through no fault of the applicant nor 

of its students.  The applicant and its LLB students acted upon 

the lawful authority granted to the applicant to provide the LLB 

degree.  They cannot be said to be the authors of their own 

misfortune. 

 

86. For these reasons, we submit that the declaration of 

constitutional invalidity and the further consequential orders 

granted by the court a quo are correct. 

 

87. We submit that the order of constitutional invalidity and the 

further orders that were granted ought to be confirmed with 

costs to be paid by the third respondent.  We also respectfully 

seek an order of costs including those costs consequent upon 

                                      
38   Van der Merwe v Road Accident Fund and Another (Women’s Legal 

Centre Trust as Amicus Curiae) 2006 (4) SA 230 (CC), at para 71. 
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the employment of two counsel. 

 
 
 
 
 

 
 

 
A Gabriel SC 
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3 July 2019 
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