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1.  

I am the Group Academic Director of AdvTech Ltd and as such I am the 

responsible executive for the Applicant’s academic and regulatory affairs.  The 

Independent Institute of Education (Pty) Ltd (IIE) is a subsidiary of AdvTech Ltd.  

I hold a Doctorate in Social Work (UNISA) and have over twenty years’ 

experience in management in the public and private higher education 

environment.  

 

2.  

The facts deposed to in this affidavit are within my personal knowledge and 

belief, except where the contrary is indicated.  I believe such facts to be true 

and correct.  I make legal submissions on the basis of advice received by the 

Applicant. 

 

3.  

I am duly authorised to depose to this affidavit on behalf of the IIE.  I depose to 

this affidavit in support of this application which has been brought in terms of 

section 172(2)(a) of the Constitution read with section 15(1)(b) of the Superior 

Courts Act 2013 and as envisaged by Rule 16(4) of the Rules of this Court.  

 

[B] PURPOSE OF THE APPLICATION 
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4.  

The purpose of this application is to confirm an order declaring section 26(1)(a) 

of the Legal Practice Act 28 of 2014 (“the LPA”), as being constitutionally invalid 

to the extent that the use of the word “university” in the section, excludes private 

Higher Education Institutions which are duly accredited and registered to 

provide the LLB degree.  

 

5.  

The High Court’s judgment and orders forming the subject matter of this 

application are attached hereto marked as annexure “FC1”.  Annexure “FC1” 

comprises of both the judgment and the order, the latter being set out at page 2 

of the document.  

 

6.  

Rule 16(1) contemplates that the original order itself be lodged by the Registrar 

of the High Court with the Registrar of the Constitutional Court.  The judgment 

and orders were delivered by Her Ladyship the Honourable Madam Justice 

Sibiya AJ on 22 February 2019.  Accordingly, the fifteen Court days 

contemplated in Rule 16(1) expires on 15 March 2019.  

 

7.  

In addressing the relief sought in the application I intend to structure my affidavit 
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as follows: 

7.1  Firstly, I identify the parties to the application; 

 

7.2 Second, I set out the factual and legal background; 

 

 

7.3 Third I move on to deal with the High Court judgment and the orders 

forming the subject matter of this application; 

 

7.4 Lastly, I conclude by asking for what I am advised and respectfully 

submit constitutes appropriate relief in these proceedings.  

 

[C] THE PARTIES 

 

8.  

The Applicant, the IIE, is a duly established company with its principal place of 

business at AdvTech House, Building 3, Block 7, Inanda Greens, 54 Wierda 

Road West, Wierda Valley, Sandton.   

 

9.  

The IIE has higher education campuses in the province of KwaZulu-Natal which 

are situated at Durban North, 12 Radar Drive, Westville, 1 Link Road, Corner of 

St James Avenue and Link Road, and in Pietermaritzburg situated at Harwin 

Road, Scottsville. 
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10.  

The IIE is a duly registered and accredited private Higher Education Institution 

providing higher education in twelve campuses across the country.  It is the 

largest private Higher Education Institution in the country.  The IIE is the only 

private Higher Education Institution which is duly registered and accredited to 

offer and teach the four year Bachelor of Laws (“the LLB”) degree in the 

country.  

 

11.  

The First Respondent is THE KWAZULU-NATAL LAW SOCIETY, duly 

established as a juristic entity having been established in terms of the Attorneys 

Act 53 of 1979.  The First Respondent was based at 1st Floor, 200 Hoosen 

Haffejee Street in Pietermaritzburg. The object of the First Respondent used to 

be regulatory in that it was obliged to regulate the exercise of the profession of 

attorneys within the KwaZulu-Natal province.  The functions of the First 

Respondent have since been taken over by the Legal Practice Council 

established in terms of the Legal Practice Act and will shortly devolve to a 

Provincial Legal Practice Council in terms of the Legal Practice Act.  The First 

Respondent was the only party which opposed the relief in the court a quo.  

 

12.  

The Second Respondent is THE LAW SOCIETY OF SOUTH AFRICA, which is 

based at 304 Brooks Street, Menlo Park, Pretoria.  The Law Society of South 
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Africa was a voluntary association established to regulate the interests of the  

 

attorney’s profession in the country.  It used to do so by agreement with the 

various regional law societies which were established under the repealed 

Attorneys Act and it operated in terms of its Constitution.  The Second 

Respondent too has since been replaced by the new Legal Practice Council 

and the ultimate devolution of the powers of this former body will soon be 

determined by the Legal Practice Council. 

 

13.  

The Third Respondent is THE MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT who is based at the Union Buildings in 

Pretoria.  The Minister of Justice and Constitutional Development is responsible 

for the implementation of the LPA as well as the rationalisation of the legal 

profession in the country.  The Minister of Justice and Constitutional 

Development was also responsible for the repealed Attorneys Act and the 

repealed Admission of Advocates Act, 74 of 1964.  The Third Respondent 

abided the decision in the court a quo but had counsel available at the hearing 

of the matter, who made submissions to the court a quo.  

 

14.  

The Fourth Respondent is THE MINISTER OF HIGHER EDUCATION AND 

TRAINING who is responsible for the Higher Education Act 101 of 1997 and the 

National Qualifications Framework Act 67 of 2008.  The Minister of Higher 
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Education and Training is based at the Union Buildings in Pretoria.  The Fourth 

Respondent did not participate in the proceedings in the court a quo. 

15.  

The Fifth Respondent is THE SOUTH AFRICAN QUALIFICATIONS 

AUTHORITY (“SAQA”) which is a juristic body accountable to the Minister of 

Higher Education and Training.  SAQA is an organ of State as envisaged by 

Chapter 4 of the National Qualifications Framework Act 67 of 2008.  SAQA has 

its place of business situate at 1067 Arcadia Street, Hatfield, Tshwane.  The 

Fifth Respondent delivered a Notice to Abide on the 20 August 2018 and did not 

participate in the proceedings in the court a quo. 

 

16.  

SAQA is the statutory body responsible for qualification standards set by the 

Minister of Higher Education and Training in terms of the National Qualifications 

Framework Act.  

 

17.  

The Sixth Respondent is THE COUNCIL ON HIGHER EDUCATION AND 

TRAINING which is a juristic entity established in terms of section 4 of the 

Higher Education Act.  The Council on Higher Education and Training is based 

at 1 Quintin Brand Street, Persequor Technopark in Pretoria.  The Sixth 

Respondent did not participate in the proceedings in the court a quo.  

 

18.  
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The Council on Higher Education and Training is responsible amongst other 

things, for accrediting programs for higher education in the country.  

19.  

The Seventh Respondent is THE NATIONAL FORUM ON THE LEGAL 

PROFESSION.  The National Forum on the Legal Profession was established 

through Chapter 10 of the LPA, with effect from 01 February 2015.  It was 

established as a body corporate to rationalise the legal profession in the country 

within a two-year period.  The National Forum on the Legal Profession had its 

place of business at 1st Floor, Spooral Park Building, 2007 Lenchen South 

Avenue, Centurion, Pretoria.   

 

20.  

The National Forum on the Legal Profession has since been replaced in law by 

the Legal Practice Council, which has its offices at Procforum Building, 123 Paul 

Kruger Street, Pretoria and which I can and do confirm is aware of this 

application, and a copy of these papers will be duly served upon the Legal 

Practice Council, as was done with the papers in the court a quo.  Neither the 

Seventh Respondent nor the Legal Practice Council participated in the 

proceedings in the court a quo. 

 

21.  

The Eighth Respondent is THE GENERAL COUNCIL OF THE BAR (“the 

GCB”) which is a voluntary association with legal personality functioning in 

terms of its Constitution and with its constituent members comprising societies 
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of advocates throughout the country.  Its functions include promoting and 

advancing the interests of the legal profession and advocates within the 

country.  The GCB is  

 

 

based at 2nd Floor, Duma Nokwe West, Sandown Village, 86 Maude Street, 

Sandton.  

 

22.  

The Ninth Respondent is THE CAPE LAW SOCIETY, a duly established juristic 

entity having been established in terms of the repealed Attorneys Act 53 of 

1979.  The Ninth Respondent was based at 29th and 30th Floor, ABSA Centre, 2 

Riebeeck Street, Cape Town.  The successor in law to the Ninth Respondent is 

the Legal Practice Council which is in the process of devolving the powers 

formerly exercised by the Ninth Respondent.  Although the Ninth Respondent 

delivered a Notice of Opposition it was subsequently withdrawn and it did not 

participate in the proceedings in the court a quo. 

 

23.  

The Tenth Respondent is THE LAW SOCIETY OF THE FREE STATE, a duly 

established juristic entity having been established in terms of the repealed 

Attorneys Act 53 of 1979.  The Ninth Respondent was  based at 139 Zastron 

Street, Westdene, Bloemfontein.  The successor in law to the Tenth 

Respondent  
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is the Legal Practice Council, which is in the process of devolving the powers 

formerly exercised by the Tenth Respondent.  The Tenth Respondent did not 

participate in the proceedings in the court a quo.  

 

 

24.  

The Eleventh Respondent is THE LAW SOCIETY OF THE NORTHERN 

PROVINCES, a duly established juristic entity having been established in terms 

of the repealed Attorneys Act 53 of 1979.  The Eleventh Respondent was  

based at Procforum Building, 123 Paul Kruger Street, Pretoria.  The successor 

in law to the Eleventh Respondent is the Legal Practice Council, which is in the 

process of devolving the powers formerly exercised by the Eleventh 

Respondent.  The Eleventh Respondent delivered a Notice to Abide on  30 

October 2018 and did not participate in the proceedings in the court a quo.  

 

25.  

The Twelfth Respondent is the NELSON MANDELA UNIVERSITY, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at 12th Floor, 

Main Building, South Campus, Summerstrand, Port Elizabeth (care of the office 

of the Acting Registrar).  The Twelfth Respondent delivered a Notice to Abide 

on the 22 October 2018 and played no part in the proceedings in the court a 

quo.  
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26.  

The Thirteenth Respondent is the UNIVERSITY OF KWAZULU-NATAL, a 

public university established, deemed to be established or declared as a 

university in terms of the Higher Education Act 101 of 1997 which is based at 1st 

floor, Room 128 Admin Building, 100 Pitlochry Road, Westville (care of the 

office of the  

 

 

Registrar).  The Thirteenth Respondent by way of letter dated 15 October 2018 

confirmed that it will abide by the decision of the Court and played no part in the 

proceedings in the court a quo. 

 

27.  

The Fourteenth Respondent is the UNIVERSITY OF PRETORIA, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at Room 4-23, 

Administration Building, University Road, Pretoria (care of the office of the 

Registrar).  The Fourteenth Respondent by way of letter dated 18 October 2018 

confirmed that it will not oppose the application and played no part in the 

proceedings in the court a quo.  

 

28.  

The Fifteenth Respondent is the UNIVERSITY OF JOHANNESBURG, a public 

university established, deemed to be established or declared as a university in 
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terms of the Higher Education Act 101 of 1997 which is based at Auckland Park 

Kingsway Campus, 3rd Floor, A-Ring, Madibeng Building, Cnr. Kingsway and 

University Road, Auckland Park, Johannesburg (care of the office of the 

Registrar).  The Fifteenth Respondent by way of letter dated 15 October 2018 

confirmed that it will not oppose the application and played no part in the 

proceedings in the court a quo. 

 

29.  

The Sixteenth Respondent is the UNIVERSITY OF VENDA, a public university 

established, deemed to be established or declared as a university in terms of 

the Higher Education Act 101 of 1997 which is based at Office No. 35, Admin 

Building, University Road, Thohoyandou, Venda (care of the office of the 

Registrar).  The Sixteenth Respondent played no part in the proceedings in the 

court a quo. 

 

30.  

The Seventeenth Respondent is the RHODES UNIVERSITY, a public university 

established, deemed to be established or declared as a university in terms of 

the Higher Education Act 101 of 1997 which is based at Top Floor, Eden Grove 

Building, Lucas Avenue, Grahamstown (care of the office of the Registrar).  The 

Seventeenth Respondent played no part in the proceedings in the court a quo. 

 

31.  

The Eighteenth Respondent is the UNIVERSITY OF THE WESTERN CAPE, a 



Page 14 
 

public university established, deemed to be established or declared as a 

university in terms of the Higher Education Act 101 of 1997 which is based at 

3rd Floor, West Wing, Administration Building, Robert Sobukwe Road, Belville 

(care of the office of the Registrar).  The Eighteenth Respondent delivered a 

Notice to Abide on the 5 November 2018 and played no part in the proceedings 

in the court a quo. 

 

32.  

The Nineteenth Respondent is the UNIVERSITY OF CAPE TOWN, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at Rooms 201, 

Dremner Building, Lower Campus, Rondebosch (care of the office of the 

Registrar).  The Nineteenth Respondent delivered a Notice to Abide on 18 

October 2018 and played no part in the proceedings in the court a quo. 

 

33.  

The Twentieth Respondent is the UNIVERSITY OF STELLENBOSCH, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at Admin A, 

Room 2020, Ryneveldt Street, Stellenbosch (care of the office of the Registrar).  

The Twentieth Respondent delivered a Notice to Abide on the 11 October 2018 

and played no part in the proceedings in the court a quo.  

 

34.  
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The Twenty-First Respondent is the UNIVERSITY OF WITWATERSRAND, a 

public university established, deemed to be established or declared as a 

university in terms of the Higher Education Act 101 of 1997 which is based at 5th 

Floor, Solomon Mahlangu House, Jorrisen Street, Braamfontein, Johannesburg 

and further care of the Director: Legal Office, 5th Floor, Solomon Mahlangu 

House, Jorrisen Street, Braamfontein, Johannesburg.   The Twenty-First  

 

Respondent delivered a Notice to Abide on 26 October 2018 and played no part 

in the proceedings in the court a quo. 

 

35.  

The Twenty-Second Respondent is the UNIVERSITY OF FORT HARE, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at Administration 

Building, King Williams Town Road, Alice (care of the office of the Registrar).  

The Twenty-Second Respondent played no part in the proceedings in the court 

a quo. 

 

36.  

The Twenty-Third Respondent is the NORTH WEST UNIVERSITY, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at Potchefstroom 

Campus, F1 Building, Room 113, 11 Hoffman Street, Potchefstroom (care of 

the office of the Registrar).  The Twenty-Third Respondent by way of letter 
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dated 16 October 2018 confirmed that it will not oppose the application and 

played no part in the proceedings in the court a quo. 

 

37.  

The Twenty-Fourth Respondent is the UNIVERSITY OF FREE STATE, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at Main Building,  

Room 42, 205 Nelson Mandela Drive, Park West, Bloemfontein (care of the 

office of the Registrar).  The Twenty-Fourth Respondent played no part in the 

proceedings in the court a quo. 

 

38.  

The Twenty-Fifth Respondent is the UNIVERSITY OF LIMPOPO, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at New A Block, 

Room 3009, University Street, Mankweng, Sovenga, Limpopo (care of the office 

of the Acting Registrar).  The Twenty-Fifth Respondent played no part in the 

proceedings in the court a quo. 

 

39.  

The Twenty-Sixth Respondent is the UNIVERSITY OF ZULULAND, a public 

university established, deemed to be established or declared as a university in 

terms of the Higher Education Act 101 of 1997 which is based at 3rd Floor, 

Room 321, 24 Main Street, Kwadlangezwa, Empangeni (care of the office of the 
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Registrar).  The Twenty-Sixth Respondent played no part in the proceedings in 

the court a quo.  

 

40.  

The Twenty-Seventh Respondent is the WALTER SISULU UNIVERSITY, a 

public university established, deemed to be established or declared as a  

 

university in terms of the Higher Education Act 101 of 1997 which is based at 

2nd Floor, Old Admin Building (HR), Nelson Mandela Drive, Mthatha (care of the 

office of the Registrar).   The Twenty-Seventh Respondent played no part in the 

proceedings in the court a quo.  

 

41.  

The Twenty-Eighth Respondent is the UNIVERSITY OF SOUTH AFRICA, a 

public university established, deemed to be established or declared as a 

university in terms of the Higher Education Act 101 of 1997 which is based at 

10th Floor, Room 6, Theo Van Wyk Building, 1 Preller Street, Mucklenueck, 

Pretoria (care of the office of the Registrar).  The Twenty-Eighth Respondent 

played no part in the proceedings in the court a quo.  

 

[D] THE FACTUAL BACKGROUND 

 

42.  
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During the period of 19 January 2018 to 4 April 2018, the First Respondent, the 

KwaZulu-Natal Law Society (“the KZNLS”), made and confirmed a decision that 

it would not permit the IIE’s LLB graduates to enter into articles of clerkship 

and/or any practical vocational training and, further, that such graduates would 

not qualify to sit for the examination to practice as an attorney in the Province of 

KwaZulu-Natal or anywhere within the Republic of South Africa.  

 

43.  

 The KZNLS’s reason for this decision was that the IIE was not a “university” as 

referred to in the (now repealed) Attorneys Act 53 of 1979.  It reasoned that 

students graduating with an LLB degree from the IIE would not be permitted to 

enter into the practice of law as a candidate attorney and ultimately as an 

attorney. 

 

44.  

This posed a problem because the IIE is a registered and duly accredited 

Higher Education Institution which has been duly accredited and registered by 

all relevant organs of State to provide the four-year LLB degree.  There is only 

one four-year LLB degree recognised in the country in terms of the National 

Qualifications Framework and that is what the IIE has been duly accredited and 

registered to provide. 

 

45.  
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During the proceedings in the court a quo, the Attorneys Act was repealed and 

replaced by the LPA.  The LPA currently regulates the admission of attorneys, 

advocates and legal practitioners.  Section 26(1) of the LPA also refers to a LLB 

degree obtained from any “university” as a statutory prerequisite for the practice 

of law.  

 

 

 

46.  

In the court a quo, the IIE argued that the view adopted by the KZNLS was 

legally impermissible because it ignored changes brought about by the 

Constitution and the Higher Education Act 101 of 1997 (“ the Higher Education 

Act”) since 1996 and 1997.  The effect of these changes was and continues to 

permit the IIE, as a private Higher Education Institution, to provide the four-year 

LLB degree.   

 

47.  

There is only one four-year LLB degree that may be lawfully conferred in this 

country and the LLB degree which is provided by the Applicant is no different to 

that which is provided by the public universities.  Importantly, the public 

universities cited in this application as Respondents did not argue to the 

contrary in the court a quo. 

 

48.  
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The reference to “university,” first in section 2(1) of the Attorneys Act, and now 

in section 26(1) of the LPA, excludes the IIE as a duly registered private Higher 

Education Institution, which has been registered and accredited to provide the 

SAQA approved four-year LLB degree at level 08 of the National Qualifications 

Framework.  

 

49.  

The IIE is registered as a private Higher Education Institution in terms of section 

54(1)(c) of the Higher Education Act read with Regulation 14(4)(a) of the 

Regulations for the Registration of Private Higher Education Institutions, 2016.  

A copy of the certificate of registration which was issued to the IIE is annexed 

hereto marked as annexure “FC2”.   

 

50.  

Such certificate demonstrates the full range of undergraduate and postgraduate 

degrees which the IIE is authorised and accredited to provide.  The LLB degree 

features as qualification numbered 92 on the certificate of registration.  

 

51.  

Section 29(3) of the Bill of Rights has conferred a right to establish private 

Higher Education Institutions.  Such right as defined by the section reads as 

follows: 

 

3. Everyone has the right to establish and 
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maintain, at their own expense, independent 

educational institutions that: 

(a) do not discriminate on the basis of 

race; 

(b) are registered with the state; and 

(c) maintain standards that are not 

inferior to standards at comparable 

public educational institutions. 

 

 

52.  

In accordance with the rights envisaged by section 29(3) of the Bill of Rights, 

the Higher Education Act provides for the registration of Private Higher 

Education Institutions.  A Higher Education Institution is defined by the Higher 

Education Act  

as “any institution that provides a higher education on a full time, part 

time or distance basis and which is registered or provisionally registered 

as a private higher education institution.” 

 

53.  

The IIE’s registration as a private Higher Education Institution was approved 

first in 2007 and has been annually approved thereafter.  This approval: 

 

53.1 is as contemplated in section 53 of the Higher Education Act and 
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section 29 of the Constitution; 

 

53.2 confers on the IIE the authority to provide higher education as 

contemplated by section 51 of the Higher Education Act; 

 

53.3 indicates that the Director-General of the Department of Higher 

Education and Training is satisfied that the IIE has met all the 

legislative requirements necessary to provide higher education.  

 

54.  

 

I now turn to deal with the IIE’s LLB degree.  The National Qualifications 

Framework Act (“the NQF”) falls under the responsibility of the Fourth 

Respondent and introduces a single National Qualifications Framework within 

the country.  

 

55.  

SAQA, the Fifth Respondent and the three Quality Councils are responsible for 

the implementation of the National Qualifications Framework which was 

promulgated in the Government Gazette by the Fourth Respondent on 14 

December 2012 under Gazette Notice 1040 of 2012 in Gazette Number 36003.  

 

56.  

Within the National Qualifications Framework, SAQA has determined that an 
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LLB degree falls within the NQF level 8 and the responsibility for accrediting the 

Higher Education Institutions to provide an LLB degree falls upon the Council 

on Higher Education (which is the relevant Quality Council for this purpose).  

 

57.  

The IIE has been registered and accredited by the Council on Higher Education, 

SAQA and the Department of Higher Education and Training to provide the LLB 

degree in its capacity as a lawfully established private Higher Education 

Institution. 

 

 

58.  

In this respect, there is no difference between the LLB degree which a public 

university is accredited to provide and that which the Applicant is accredited to 

provide.  Indeed, the IIE as a private Higher Education Institution is recognised 

with public Higher Education Institutions as part of the fabric of “Higher 

Education Institutions” in the country.  This flows from the Higher Education Act 

which was introduced approximately 20 years ago. 

 

59.  

During 19 January 2018, the KZNLS formed the view that “an acceptable LLB 

degree in terms of section 2(1) of the Attorneys Act 53 of 1979 is one 

obtained from any university within the Republic of South Africa”.  The 

equivalent to section 2(1) of the Attorneys Act 53 of 1979 is now section 26(1) 
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of the LPA.   

 

60.  

In the court a quo, the KZNLS argued that the word “university” did not include 

private Higher Education Institutions.  This ultimately led to the constitutional 

challenge directed at section 26(1) of the Legal Practice Act because the 

applicant was not a university as defined at the relevant time.  Nor is it currently 

a “university” as contemplated in the Higher Education Act.    Accordingly, the 

Applicant argued in the court below that section 26(1) of the LPA constitutes an 

exclusion which contravenes: 

 

60.1 the rights held by the IIE and its LLB students in terms of sections 

9(1) and 22 of the Bill of Rights; and 

 

60.2 section 29(3) of the Bill of Rights with such rights having become 

vested in it upon its registration in accordance with Chapter 7 of the 

Higher Education Act as a private Higher Education Institution.  

Pursuant to this it was duly registered and accredited to provide the 

four-year LLB degree upon an equal basis with all other Higher 

Education Institutions duly accredited to do so. 

 

61.  

In the court a quo, the Minister of Justice and Constitutional Development (the 

Third Respondent) acknowledged that there is a legislative omission in section 
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26(1) of the LPA, which limits entrants to the practice of law only to those 

persons who have obtained the four-year LLB degree from a traditional public 

university.   

 

62.  

Annexed hereto marked “FC3” is a copy of the affidavit filed by the Minister of 

Justice and Constitutional Development in the court below.  

 

63.  

The Minister proposes to amend the LPA to change the word “university” to 

include all duly registered and accredited private Higher Education Institutions  

 

who are approved by SAQA to provide a four-year LLB degree.  The difficulty 

with the Minister’s position in the court below was and remains that he is unable 

to provide a timeline within which such amendment will take place.  This 

Minister’s affidavit stated that such matters were beyond his control. 

 

64.  

The difficulty confronting the IIE in the court below was that it had already 

enrolled its first intake of four year LLB students and it did so lawfully and in 

accordance with the statutory registrations and accreditations it had obtained.  

The record in the court a quo set out the extent of the uncertainty brought about 

by the position adopted by the KZNLS in refusing to recognise the Applicant’s 
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four year LLB degree as valid for entry into the profession.   

 

65.  

As the record in the court below will show, the attitude adopted by the KZNLS 

caused great prejudice to the applicant, to its existing and prospective students, 

to the parents of such students and this affected the Applicant’s ability to 

continue to market and provide the four-year LLB degree.  All of this is apart 

from the damage caused to the reputation of the Applicant as a private Higher 

Education Institution.   

 

66.  

In short, the IIE had to act to secure certainty from Court given that the Minister 

of Justice and Constitutional Development could not say by when the LPA 

would  

 

 

be amended.  The application in the court a quo was precipitated by the inability 

of the Minister of Justice and Constitutional Development to provide any 

measure of certainty to the Applicant.  It was only during the proceedings below 

that the Minister of Justice and Constitutional Development filed an affidavit 

accepting that there was a legislative omission.  Further, it was only during the 

proceedings in the court a quo that letters emerged indicating that the Minister 

of Higher Education and Training had in fact raised these very matters with the 

Minister of Justice and Constitutional Development. 
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[E] THE HIGH COURT'S DECISION 

 

67.  

On 22 February 2018 Her Ladyship the Honourable Madam Justice Sibiya AJ 

granted an order which contained inter alia the following terms: 

 

2. Section 26(1)(a) of the Legal Practice Act 28 of 

2014 hereby declared Constitutionally invalid 

insofar as the use of the word “university” to 

exclude private Higher Education Institutions 

duly accredited and registered to provide the LLB 

degree.  

 

 

 

3. The students that graduate with an LLB degree 

offered by the Applicant after 1 January 2018, are 

as qualified to enter the practice of the legal 

profess as the graduates from public universities 

in South Africa. 

 

68.  

I respectfully support the court a quo’s conclusion that the reference to 

“university” in section 26(1) of the LPA, unlawfully excludes the IIE and its four-
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year LLB degree.   

 

69.  

I respectfully support the court a quo’s findings in paragraph 26 of the judgment, 

that the IIE meets all the criteria set out in section 29(3) of the Bill of Rights and 

the criteria set out in Chapter 7 of the Higher Education Act.  This means that 

the IIE enjoys the same rights to offer the four-year LLB degree along with any 

other public university which has been accredited to provide that very degree.   

 

70.  

I submit further that the court a quo’s conclusion at paragraph 35 is correct, 

which is as follows: 

 

 

 

“While the stated purpose of the regulation is 

legitimate, I can find no rational basis for 

differentiating between persons with the LLB degree 

obtained from the applicant following the due 

recognition, accreditation and registration with the 

relevant education authorities including SAQA, and 

those with an LLB degree from public universities.  

This is particularly because of the confirmation of the 

Sixth Respondent (i.e. the Council on Higher 
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Education and Training) that the applicant’s four year 

LLB is on par with that from public universities.” 

 

71.  

I respectfully submit that the finding of the court a quo that there is no rational 

basis for this arbitrary distinction is correct.  This finding emerges inter alia, at 

paragraphs 36 and 46 of the judgment, which in turn led the court below to find 

a violation of section 9(1) of the Bill of Rights. 

 

72.  

Importantly, the Minister of the Justice and Constitutional Development 

accepted that there was a problem with the legislative omission and the Minister 

provided no rational basis for or any defence of this distinction.   In the court 

below, the Minister of Justice and Constitutional Development abided the 

court’s decision. 

73.  

I respectfully support the court a quo’s finding in paragraph 52, that section 

26(1)(a) of the LPA is unconstitutional and invalid to the extent that it excludes 

the IIE and its LLB students for no lawful or constitutionally justifiable reason.  I 

submit further that the court a quo’s conclusions with respect to the violation of 

the rights in section 9(1), 22 and 29(3) of the Bill of Rights are correct findings in 

the circumstances of this case. 

 

74.  
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The High Court accordingly made a declaratory order to the effect that section 

26(1)(a) of the LPA is constitutionally invalid.  This declaration was specifically 

sought by the IIE to bring certainty to itself, its LLB students and it was in an 

effort to stem the prejudice that had been caused by the publicly known view of 

the KZNLS, that is, that the IIE’s LLB students would not be permitted to 

practice law in the country.  It was also sought because it is still not known by 

when the amendments to the LPA proposed by the Minister will be passed or 

implemented.   

 

[F] CONCLUSION AND APPROPRIATE RELIEF  

 

75.  

For the reasons provided in the High Court judgment, the Applicant’s papers 

filed in the High Court and the IIE’s arguments presented in the Court a quo, it 

is  

 

 

respectfully submitted that the High Court’s conclusions on the violation of the 

rights of the Applicant and its students was clearly correct.  

 

76.  

I submit that the court a quo’s order declaring section 26(1)(a) unconstitutional 

should be confirmed.   
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77.  

Further, I respectfully submit that in the circumstances of this application and 

the necessity for the application in the court a quo, the IIE is entitled to costs of 

this application including the cost of two counsel and is entitled to be 

indemnified against any potential opposing parties’ costs on the established 

principles governing constitutional litigation. 

  

78.  

I am advised that the legal and factual issues presented herein will be dealt with 

further in accordance with directions issued by the Chief Justice and at a 

hearing in due course.  I respectfully seek such directions.   

 

________________________ 

DEPONENT 

 

 

 

I certify that the Deponent has acknowledged that she knows and understands 

the contents of this Affidavit which was signed and sworn to before me 

at                             on this          day of                    2019, under compliance 

with the Regulations contained in Government Notice No. R1258 dated 21 July 

1972 (as amended) and Government Notice R1648 of 19/8/77 (as amended). 
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________________________ 

COMMISSIONER OF OATHS 

 

 


