
 

IN THE CONSTITUTIONAL COURT  

(REPUBLIC OF SOUTH AFRICA) 

 

CCT Case No. 86/2019 

In the application for leave to appeal: 

 

TASIMA (PTY) LTD Applicant 

  

and 

 

ROAD TRAFFIC MANAGEMENT CORPORATION (“RTMC”)                        Respondent 

 

 

___________________________________________________________________________ 

THE RESPONDENT’S (RTMC’S) PRACTICE NOTE  

___________________________________________________________________________ 

 

Date of hearing 

1. 13 August 2019 

Type of matter 

2. Two matters – both applications for leave to appeal from the Labour Appeal Court - 

have been set down for hearing on the same day. The same parties are involved in both 

and essentially the same broader factual matrix is relevant to both.   

2.1 CCT 27/2019 is the main application and concerns the proper interpretation 

and application of section 197 of the Labour Relations Act (the LAC held that 

section 197 applies whilst the RTMC contends that it does not). The RTMC is 

the applicant for leave to appeal in the main application. Tasima has filed an 

application for leave to cross appeal on a limited aspect of the LAC’s order 
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(Tasima says that if section 197 does apply then the LAC got the date of 

transfer wrong – it is therefore a conditional cross appeal). This practice note 

is in respect of the cross appeal only. A separate practice note was filed 

separately on 2 July 2019 in respect of the main application. 

2.2 CCT 86/2019 which is a related application in which Tasima seeks leave to 

appeal against the LAC dismissing its application for interim relief sought 

under section 18(3) of the Superior Courts Act. Tasima wanted the RTMC to 

accept the contracts of employment of all of Tasima’s staff, and to pay their 

salaries as though it is their employer, pending the outcome of the main 

application in CCT 27/2019. The LAC dismissed Tasima’s application and 

now Tasima wants to appeal that order. The RTMC is of the view that this 

matter has become mostly redundant given that it is being heard on the same 

day as CCT 27/2019 (it will, of course, be completely redundant if the RTMC 

succeeds in the main application in CCT 27/2019 – rendering this a 

conditional application for leave to appeal).  

What is CCT 86/2019 all about? 

1. On 21 December 2018 the LAC ordered that, in terms of section 197 of the LRA, 

Tasima’s employees transferred to the RTMC on 23 June 2015. The RTMC applied to 

this Court for leave to appeal against that order (“the section 197 appeal”). This is the 

main application filed under Case No. CCT 27/2019 which is also set down for 

hearing on 13 August 2019 in this Court.   

2. The section 197 appeal suspended the LAC’s order and, by implication, the transfer 

of employees. This suspension occurred by virtue of section 18(1) of the Superior 

Courts Act which provides as follows: 
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Subject to subsections (2) and (3), and unless the court under exceptional 

circumstances orders otherwise, the operation and execution of a decision which is 

the subject of an application for leave to appeal or of an appeal, is suspended pending 

the decision of the application or appeal. 

3. Unhappy about the transfer being suspended, and anxious to shed their responsibility 

to their own employees, Tasima launched an urgent application to the Labour Court in 

terms of section 18(3) of the Superior Courts Act to vary the automatic consequence 

of the suspension. Section 18(3) provides as follows: 

A court may only order otherwise as contemplated in subsection (1) or (2), if the 

party who applied to court to order otherwise, in addition proves on a balance of 

probabilities that he or she will suffer irreparable harm if the court does not so order 

and that the other party will not suffer irreparable harm if the court so orders.” 

4. In the Labour Court in the section 18(3) application, the RTMC’s case on the merits 

was simply that Tasima had not, at a factual level, established that it met the 

jurisdictional requirements of section 18(3) – most notably because it had not put up 

any evidence of its inability to pay their salaries pending the section 197 appeal. In 

fact, Tasima refused to disclose its financial position despite three separate invitations 

to do so (a point raised by the RTMC in argument before the LAC).  

5. Despite the clear shortcomings in Tasima’s case in the Labour Court, Prinsloo J 

granted Tasima the interim order that it sought under section 18(3). But then the 

RTMC exercised its automatic right of appeal against Prinsloo J’s order to the LAC in 

terms of section 18(4) of the Superior Courts Act which says that:  

If a court orders otherwise, as contemplated in sub-section (1): 

(i) the court must immediately record its reasons for doing so; 

(ii) the aggrieved party has an automatic right of appeal to the next highest court; 

(iii) the court hearing such an appeal must deal with it as a matter of extreme 

urgency; and 
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(iv) Such order will be automatically suspended, pending the outcome of such appeal. 

6. The RTMC appealed Prinsloo J’s judgment and order to the LAC in terms of section 

18(4).  

7. On 15 March 2019 the LAC upheld the RTMC’s section 18(4) appeal. The effect of 

the LAC’s order was to reinstate the automatic suspension of the transfer of the 

employees pending a judgment from this Court in the section 197 appeal. It is 

important to appreciate why the RTMC succeeded with its automatic appeal to the 

LAC. In para 31 of the LAC judgment, the appeal judges found that “the evidence 

does not disclose that Tasima and the employees will suffer harm if the suspension of 

the operation and execution of the declaratory order is not reversed pending an appeal 

to the Constitutional Court” and that “in the premises, the pre-requisites of section 

18(3) have not been met.  

8. Tasima, concerned with how long this Court may take to finalise the section 197 

appeal, launched this urgent application to urgently appeal the LAC’s judgment in the 

section 18(4) matter (the “section 18(4) appeal”). However, it recognised that this 

urgent appeal would only be necessary if the section 197 appeal was not expedited. 

As it turned out, happily, the section 197 appeal has been expedited. This, in our 

respectful submission, renders this section 18(4) appeal moot.  

The RTMC’s broad submissions 

3. Despite this “mootness”, Tasima is persisting with this matter. Its case appears to be the 

following:  

3.1 First, it recognises that the section 18(4) appeal will be rendered moot – 

meaning that it will have no practical effect for the parties - if the section 197 
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appeal is heard at the same time. As stated above, both are being heard 

together on 13 August 2019 and this certainly does render the section 18(4) 

appeal moot. We submit that there is, in consequence, no point in this court 

dealing with this matter;   

3.2 However, says Tasima, even if the section 18(4) appeal is moot it somehow 

ceases to be moot because Tasima says that raises a sufficiently important 

constitutional issue that warrants the attention of this Court for the benefit of 

future litigants. We submit not; 

3.3 However, if we are wrong and an important issue is raised, we submit that this 

court lacks jurisdiction to entertain it. No constitutional issue has been 

properly raised a la section 167(3)(b)(i) and there is no arguable point of law 

of general public importance a la section 167(3)(b)(ii); 

3.4 Moreover, even if this Court did have jurisdiction, it is not in the interests of 

justice to entertain the appeal. That is so because Tasima’s prospects of 

success are poor, the issue is moot and the purpose of the application is self-

serving; and 

3.5 Finally, should this Court be inclined to grant leave to appeal, then we submit 

that on the merits there is no basis upon which to disturb the judgment and 

order of the LAC in the section 18(4) application. 

Estimated duration of the hearing 

4. A full day is required argue both CCT 27/2019 and CCT 86/2019. 

Parts of the record that require reading 
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5. The affidavits should all be read. As for the annexures, it is suggested that the only ones 

specifically referred to in the parties’ respective heads of argument need to be read. 

The legal representatives 

6. RTMC’s counsel are: 

6.1 Andrew Redding SC, Johannesburg Bar, Group 1, tel (011) 290-4000, 082 413 

5375 and email a.redding@law.co.za;  

6.2 Kevin Hopkins, Johannesburg Bar, Maisels Chambers, tel (011) 535-1800, 

083 325 5700 and kevinhopkins@law.co.za. 

7. Tasima’s counsel are: 

7.1 Alistair Franklin SC, Johannesburg Bar, Group 621, tel (011) 263-9000, 

083 600 0388 and aefranklin@group621.co.za;  

7.2 Paul McNally SC, Johannesburg Bar, Group 1, telephone (011) 290-4000, 

082 490 4123 and email  mcnally@law.co.za.  
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