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WHAT IS THE CROSS APPEAL ALL ABOUT? 

1. The LAC found that section 197 was triggered and that the effective date of transfer 

was 23 June 2015.  

2. In the cross appeal, Tasima says that the LAC erred in holding that 23 June 2015 (the 

so-called “guillotine date”) should be regarded as the date of transfer. Instead, says 

Tasima, the date of transfer should be 5 April 2017 (the date upon which it was evicted 

from the RTMC’s premises).  

3. The application for leave to cross appeal is therefore conditional. It is conditional on 

this Court finding in the main appeal that section 197 applies. If it does not apply, as the 

RTMC contends, then this cross appeal becomes moot. 

4. The question on appeal, if leave to appeal is granted, is simply this: If section 197 

applies, when is the effective date of transfer? 

5. In response to Tasima’s application for leave to cross appeal, the RTMC makes the 

following submissions:  

5.1 First, Tasima’s attempt to appeal against the date of transfer does not trigger 

the jurisdiction of this Court. It neither raises a constitutional issue nor does it 

raise an arguable point of law of general public importance. If this Court does 

not have jurisdiction to entertain Tasima’s application for leave to cross appeal 

then, with respect, that is the end of the cross appeal; 

5.2 Secondly, even if we are wrong and this Court does have jurisdiction to hear 

the cross appeal, it is not in the interests of justice that it does so, inter alia 

because the reasons motivating Tasima’s desire to move the date of transfer 
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out by approximately two years is self-serving and sinister. We demonstrate 

below, with reference to the facts, why this is nothing less than a transparent 

attempt to squeeze more money out of the South African government and out 

of the South African taxpayer. Tasima has an insatiable appetite for money. It 

was not content, as this Court noted in Tasima 1, with R2.5 billion that it 

managed to extract from a contract that was originally only valued at R355 

million, it wants more; and 

5.3 Thirdly, on the assumption that this Court finds that it does have jurisdiction 

and that the interests of justice require that leave be granted, then we say that 

there is no legal basis for this Court to vary the date of transfer as it was 

determined by the LAC (we stress, however, that the RTMC does not accept 

that there is a transfer date for the purposes of section 197 because the RTMC 

does not accept that section 197 applies at all, a position that it has articulated 

in its founding papers in the main application).   

THIS COURT LACKS JURISDICTION 

6. This Court gets its jurisdiction from two places: section 167(3)(b)(i) of the Constitution 

which empowers it to decide constitutional issues and section 167(3)(b)(ii) which arises 

where the issue raises an arguable point of law of general public importance. 

7. The RTMC submits that neither basis for jurisdiction exists in relation to this cross 

appeal.  

No constitutional issue 

8. In para 82 of its founding affidavit in the application for leave to cross appeal, Tasima 
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places reliance on para 14 of this Court’s judgment in City Power (Pty) Ltd vs. Grinpal 

Energy Management Services (Pty) Ltd 2015 (6) BCLR 660 (CC) to support its 

contention that all disputes involving the interpretation and application of the LRA 

raise a constitutional issue because the LRA is legislation that seeks to give effect to 

section 23 in the Bill of Rights (record vol 15, pg 1416). It repeats this in para 20 of its 

heads of argument). However, reliance on Grinpal is misplaced because the cross 

appeal does not implicate the proper interpretation and application of the LRA, it 

merely seeks a factual determination about when, if at all, the date of transfer in this 

specific case occurred. Moreover, section 23 of the Constitution has absolutely nothing 

to do with the date of transfer (if there ever was a transfer).  

9. In any event, Grinpal was overtaken by Rural Maintenance (Pty) Ltd vs. Maluti-A-

Phofung Local Municipality 2017 (1) BCLR 64 (CC) where Froneman J at para 17 of 

this Court’s judgment made it clear that although the proper interpretation of the LRA 

raises a constitutional issue, that “does not mean that this Court will hear all appeals 

from the LAC” and that “it will only do so if the appeal raises important issues of 

principle”. The date of transfer, a factual issue, does not raise an important issue of 

principle.   

10. This Court, therefore, does not have jurisdiction by virtue of a constitutional issue being 

implicated in Tasima’s cross appeal. 

No arguable point of law of general public importance 

11. The arguable point of law is said in para 23 of Tasima’s heads of argument to be “how 

one determines the date of transfer under section 197 and the impact that the legality of 

the underlying contract giving effect to the transfer may have on this”.  
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12. Although this is how Tasima seeks to couch the issue on appeal in order to trigger this 

Court’s jurisdiction, that it not how Tasima has actually positioned its case in its 

affidavits and heads of argument. In para 6 of its founding affidavit in the cross appeal 

(record vol 15, pg 1395) and in para 3 of its heads of argument, Tasima says that the 

issue that falls to be determined in this cross appeal arises because of the LAC’s (mis) 

reading of this Court’s judgment in Tasima 2. The basis for the appeal is thus not the 

existence of an arguable point of law of general public importance, but rather an 

apparent misreading of an earlier judgment handed down by a different court in 

different proceedings.  

13. Our point is that the manner in which one court interprets the meaning of another 

court’s judgment in relation to a set of facts unique to the parties in dispute can hardly 

be said to constitute an arguable point of law of general public importance.  

14. This Court, therefore, does not have jurisdiction in the cross appeal by virtue an 

arguable point of law being raised. 

INTERESTS OF JUSTICE DO NOT REQUIRE LEAVE 

15. This Court has previously held that the interests of justice must be determined in light 

of the facts of each case which include but are not necessarily limited to the prospects 

of success, the importance of the issues raised as well as the public interest: see Pheko 

& Others vs. Ekurhuleni Metropolitan Municipality 2012 (2) SA 598 (CC) at para 29. 

In that regard, and in relation to the facts of this case specifically, it is submitted that: 

15.1 Tasima’s prospects of success are poor (for reasons dealt with below, 

essentially because the LAC understood exactly what the import of this 

Court’s judgments in Tasima 1 and 2); and 
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15.2 The issue is not particularly important to anybody except the litigants 

themselves (for reasons dealt with below, essentially if the cross appeal 

succeeds then, at best, Tasima will improve its own position and Tasima is, as 

this Court observed in Tasima 1, a company that unlawfully enriched itself at 

the expense of the South African taxpayer by unconstitutionally extending its 

control of eNaTIS in a transaction motivated by corruption and fraud). 

16. The “interests of justice” test is an open-ended one. It is sufficiently open-ended and 

flexible to include a normative dimension. The facts, examined through a normative 

lens, strongly suggest that it will not be in the interests of justice to grant Tasima leave 

to appeal in circumstances where, if leave is granted, nobody other than Tasima itself 

has the potential to benefit. Tasima, of course, says that its application for leave to cross 

appeal is brought in the interests of its employees and not for its own benefit. In doing 

this, Tasima wants to create the impression of benevolence. But that argument is 

fallacious because a successful cross appeal will ensure that Tasima rids itself of the 

obligation to retrench additional employees by placing this obligation, instead, on the 

government. There is, therefore, no question of any benefit to the employees because, 

either way, they will be paid. The case is simply about who will have to fund the 

payments.   

17. Normatively, the following factors ought to count against it being in the interests of 

justice for this Court to come to the assistance of Tasima by granting it leave to cross 

appeal: 

17.1 First, Tasima’s frequently repeats its claim that it is a “special purpose 

vehicle” created for the express purpose of creating and then operating 

eNaTIS: but this is absolutely not true (dealt with below); 
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17.2 Secondly, this Court has already found that Tasima’s extended control of 

eNaTIS was unlawful and unconstitutional and animated by corruption and 

fraud: it should not be allowed to benefit any further, which will happen if 

leave is granted (dealt with below); and 

17.3 Thirdly, Tasima deliberately misrepresented the number of employees 

implicated in the transfer, most likely to maximise its own financial gain: 

another instance of blatant dishonesty (dealt with below).  

Tasima is not a special purpose vehicle 

18. Tasima claimed in para 15 of its founding affidavit in support of its application for 

leave to cross appeal, that it is “a special purpose vehicle designed solely to be the 

eNaTIS custodian and render eNaTIS services” (record volume 15, pg 1397) and in 

para 12 of its heads of argument. The affidavit was deposed to on 14 February 2019 and 

the heads of argument were submitted on 2 July 2019.  

19. A “special purpose vehicle”, as the name suggests, is an entity that was formed for a 

specific, narrow and limited project only. Indeed, this is precisely the meaning that 

Tasima sought to convey in its 14 February 2019 affidavit (para 15 on pg 1397) where 

it states that it is a special purpose vehicle that was “designed solely to be the eNaTIS 

custodian and to render eNaTIS services” (supra). Tasima makes this claim because it 

wants the court to believe that it was created only because of eNaTIS and existed only 

for eNaTIS. It wants to create this impression because it wants the court to believe that 

eNaTIS is and always has been its raison d’être. But this is simply untrue. Tasima was 

never created for the sole purpose of eNaTIS nor was it ever intended that eNaTIS 

would be its only reason for existing.  
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20. This lie was exposed in papers filed in proceedings that are now the subject matter of 

the main application before this Court. That was approximately two years ago. Thus:  

20.1 Tasima first made the claim in para 46 of its founding affidavit deposed to on 

19 April 2017 where it said that it is “a special purpose vehicle whose sole 

purpose and business was the operation, maintenance and management of the 

eNaTIS system” (record volume 1, pg 26);  

20.2 In para 32 of the RTMC’s answering affidavit dated 4 May 2017, it expressly 

denied that Tasima was a special purpose vehicle designed solely to be the 

eNaTIS custodian and only to render eNaTIS services. It was pointed out that 

Tasima’s business was certainly intended to extend beyond eNaTIS, mention 

was made of Tasima’s project with the Polish government, the Civil Aviation 

Authority, and mention was also other media reports in which Tasima, itself, 

had announced its intentions to the public to expand its business beyond 

eNaTIS and had even restructured its organisational affairs to accommodate 

this (record volume 5, pp 368-371); 

20.3 Tasima deals with these allegations in its replying affidavit (record vol 7, pg 

522). It explained that it did not develop a road traffic information system 

similar to eNaTIS for the Polish government. Instead, a related company and 

one of Tasima’s shareholders, Face Technologies, undertook that work 

(replying affidavit, para 50). In relation to the Civil Aviation Authority, 

Tasima explained that it did indeed bid for the job to develop an information 

system for the registration of aircrafts and the licensing of pilots (also similar 

to eNaTIS), but, despite its efforts, a contract with the government never 

materialised (replying affidavit, para 51). Tasima also conceded that its CEO 
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had, in the media, expressed statements that reflected the company’s ambitions 

to expand from the public sector into the private sector as well (replying 

affidavit, para 52). Despite all of this, Tasima maintained that despite its best 

efforts to do so, it never actually managed to get any other work (replying 

affidavit, paras 54 and 55); 

20.4 As a matter of fact, this Court can therefore accept that eNaTIS was the only 

business conducted by Tasima. But what this Court cannot accept, with 

respect, is Tasima’s claim that it was a special purpose vehicle created for the 

specific, narrow and limited purpose of creating and managing eNaTIS. By its 

own admission, that is simply not correct. Tasima was plainly created for 

something bigger than only than eNaTIS. Thus, despite what Tasima says, 

eNaTIS was never Tasima’s raison d’être.  

21. Why is this important for the “interests of justice” enquiry?  It is important because it 

demonstrates how loose Tasima is with the truth. It is willing, and has, manipulated the 

truth in order to try and create perceptions that simply do not exist. In the normative 

assessment of Tasima’s conduct, we suggest that the interests of justice are not served 

by it getting leave to cross appeal. 

Unlawful, unconstitutional, corrupt and fraudulent 

22. This Court made material factual findings Tasima 1 and Tasima 2. Amongst the factual 

findings made in Tasima 1 (record vol 5, pg 383) are: 

22.1 Tasima agreed to hand back eNaTIS at the end of the 5-year Turnkey 

Agreement, namely on 31 May 2007 (para 7); 



Page 10 of 25 

 

22.2 Tasima never did hand back eNaTIS; 

22.3 Instead, Tasima became a party to the unlawful extension of the Turnkey 

Agreement; 

22.4 The extension of the agreement was unlawful and violated section 217 of the 

Constitution, section 38 of the PFMA and the Treasury Regulations (para 38); 

22.5 The extension was not only unconstitutional and unlawful, but was motivated 

by corruption and fraud (para 41); 

22.6 Tasima’s unlawful “use” of eNaTIS cost the government approximately R50 

million per month (para 64); 

22.7 Tasima earned more than R2.5 billion from a contract whose original price 

was only R355 million, and the excess that the government had to fork out 

effectively diverted funds away from other approved projects to finance this 

unconstitutional and illegal one (para 64); 

22.8 The government - Department of Transport - levelled serious allegations of 

corruption against Tasima and, although afforded an opportunity to reply, 

Tasima elected not to respond directly to those charges (para 73); 

22.9 One unanswered allegation of fraud alleged that Tasima paid a government 

official R2 million per month in terms of some “consultancy agreement” 

which gave no detail of any consultancy services that had to be rendered but 

stated only that the government official would receive the money if Tasima’s 

unlawful contract was extended (para 73); 

22.10 The agreement was then irregularly extended for a period of 5 years (para 74); 
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22.11 There were other instances of fraud and corruption also alleged by the 

government but never responded to by Tasima (paras 73-76); 

22.12 In the absence of an explanation from Tasima, the allegations of corruption 

shed light on the motive for breaching the Constitution, the PFMA and the 

Treasury Regulations (para 76). Fraud and corruption have a devastating 

impact on our society (paras 102-105). The unlawful extension of the contract 

for Tasima’s benefit had, and continues to have, a huge impact on the 

government’s reserves (para 109). Even after the unlawfully extended contract 

came to an end, Tasima did not hand back eNaTIS as it was supposed to do 

(paras 114-120); 

22.13 Tasima has been significantly enriched at the expense of the government and 

taxpayer (para 166); 

22.14 Tasima was ordered to hand back eNaTIS and the services within 30 days of 

the order made on 9 November 2016 and the handover was to be done by 

agreement or, if agreement could not be reached, then in terms of schedule 18 

of the Turnkey Agreement (which makes no provision at all for the transfer of 

employees).  

23. The following factual findings were made in Tasima 2 (record vol 11, pg 1015): 

23.1 Although the Court delivered its judgment in Tasima 1 on 9 November 2016 

declaring the extension agreement unlawful and void ab initio, the 

retrospective effect of the declaration of invalidity was tempered so that it only 

took effect from 23 June 2015 (para 26); 

23.2 The period after 23 June 2015, in any event, is one in which the parties had no 
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contractual relationship and instead were thrust into a relationship perpetuated 

by a series of court orders granted by the High Court (para 46); 

23.3 After 23 June 2015, in relation to the handover of eNaTIS, there was no 

contract to regulate the handover save for the migration plan contained in 

schedule 18 of the Turnkey Agreement which had been resuscitated for the 

purposes of getting eNaTIS back into the hands of government (para 46); 

23.4 The order in Tasima 1 was unequivocal and decreed that Tasima must hand 

eNaTIS over to the RTMC within 30 days of the order (para 78).  

24. Why is this important for the “interests of justice” enquiry? It is important because it 

paints a grim picture of unlawfulness, unconstitutionality, corruption and fraud. This is 

also significant in assessing the normative content of whether it is in the interests of 

justice to grant Tasima leave to cross appeal. Tasima, for its part, denies that it was, in 

any way, complicit in any unlawfulness, unconstitutionality, corruption and fraud. 

Although in this application it paints itself as a blameless party, it cannot run away 

from these findings already made by this Court in two earlier cases. Tasima simply 

shrugs its shoulders and says that these issues are irrelevant to a determination of 

whether it should get leave to cross appeal and were merely highlighted by the RTMC 

in an effort to create atmospherics, see 6 of Tasima’s heads of argument. But that is not 

so. Tasima’s complicity in unlawfulness, unconstitutionality, corruption and fraud taps 

into the normative content of the “interests of justice” enquiry. Quite simply, it is not in 

the interests of justice that a company like Tasima, with its chequered history, be 

granted leave to cross appeal in circumstances where it does so rid itself of a genuine 

legal obligation that it wants to shift onto the RTMC, the government and ultimately 

ordinary South African taxpayers. It has already drained them. It would not be 
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consonant with the interests of justice that it be given another opportunity to drain them 

even more. 

Misrepresentations and self-enrichment 

25. In the section 197 proceedings in the Labour Court, instituted by Tasima on 19 April 

2017, Tasima submitted that the effective date of transfer is 5 April 2019 ie. the date on 

which it was evicted from the RTMC’s premises and dispossessed of eNaTIS (founding 

affidavit, para 5, record vol 1, pg 10). Tasima also submitted that, as at 5 April 2019, 

every one of the 5
th

 to 84
th

 respondents transferred to the RTMC. In other words, in the 

Labour Court, Tasima argued that all 80 employees must be transferred onto the 

RTMC’s payroll because all 80 employees were in the employ of Tasima when it was 

evicted from the RTMC’s building on 5 April 2019 (founding affidavit, para 25, record 

vol 1, pg 15). 

26. Tasima succeeded in the Labour Court and the RTMC was ordered to take over the 

employment all 80 employees, see para 63.1 of Steenkamp J’s judgment (record vol 9, 

pg 797).  

27. In consequence of an incompetent interim order made by the Labour Court (judgment, 

para 63.2) endorsed by Saloojee AJ in interlocutory proceedings, the RTMC was 

ordered to pay the salaries of all 80 employees pending the RTMC’s appeal to the LAC.  

28. Although the RTMC successfully appealed the incompetent orders of Steenkamp J in 

para 63.2 and Saloojee AJ, the point remains that it took 17 months before the LAC 

heard the appeal. And for those 17 months Tasima received the salaries of all 80 

employees (the RTMC paid their salaries into Tasima’s bank account and Tasima, in 

turn, was supposed to on-pay the employees).  
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29. Thanks to separate proceedings, a section 18(3) application instituted on 22 January 

2019 and argued before Prinsloo J, it became apparent that, 12 employees had either 

resigned and/or retired from Tasima’s employ during the period 30 April 2017 to 31 

October 2017 (see annexure B to Tasima’s notice of motion in the section 18(3) 

application, a copy is in the record vol 16 at pg 1528). 

30. Despite this, on Tasima’s own version, it required payment (and received payment) in 

respect to the salaries of all 80 employees for approximately 17 months.  

31. The RTMC, in para 15.4 of its answering affidavit, expressly said that “absent a proper 

explanation, it appears that a fraud has been committed - Tasima has claimed and taken 

money that it knew it was not entitled to - and has not, to date, tendered the return of 

those funds, an amount of approximately R9,72 million” (record vol 16, pg 1472).  

Tasima’s response was not to deny that it received the salaries of all 80 employees, but 

rather to say in para 7.2 of its reply that it notified the RTMC on 21 August 2019 that 

some of its employees had resigned and retired “so that the total salary payment could 

be adjusted downwards” (record vol 18, pg 1637 and annexure RA3 on pg 1668). But 

that is not true. The letter was not written to ensure that a downward adjustment was 

made. It was written to ensure that the RTMC paid over even more money in 

consequence of their accrued leave and provident benefits (see paras 12 and 13 of the 

letter). That no downward adjustment was contemplated by Tasima is apparent from 

other paragraphs in the same letter (RA3 on pg 1668), for example paras 1-4 in which 

Tasima makes it clear that the RTMC must pay in respect of all the employees as 

ordered by the LAC to have transferred, ie. all 80 of them. 

32. So, Tasima’s attempt at a denial rings hollow. It did, as a matter of fact, insist on being 

paid the salaries of all 80 employees despite the fact that it knew that 12 were not 
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entitled to receive salaries.   

33. So, what then did Tasima do with the money? Again, the RTMC asked Tasima this 

very question in para 15.5 of the answering affidavit ie. what did it do with the surplus 

funds, ie. the money it received for employees who had long since retired or resigned? 

(record vol 16, pg 1473) No answer to this question was received. On the face of it, and 

without an adequate reply, it seems that Tasima simply pocketed the extra money for 

itself. It was, to sustain the metaphor previously used, feeding its insatiable appetite for 

money.  

34. Why is this important for the “interests of justice” enquiry? It is important because it 

points to Tasima’s sinister motive and feeds into the normative content of the enquiry 

into whether it really is in the interests of justice to grant an applicant like Tasima leave 

to cross appeal. We submit not. Far from the picture of benevolence that Tasima has 

tried to paint, claiming that it is pursuing the salaries on behalf of its employees so that 

it can pay the money over to them, it is in fact simply looking for more ways to enrich 

itself.
1
 As this Court observed in Tasima 1 and Tasima 2, the South African 

government and the South African taxpayers have been fleeced by Tasima who, 

through the conclusion of unlawful contracts has furiously enriched itself. In fact, as 

this Court noted in Tasima 1, Tasima has already received in excess of R2.5 billion in 

circumstances where the contract value was only supposed to be R355 million. It, to 

use common parlance, captured eNaTIS and by implication the State.   

                                                
1
 That Tasima is not being benevolent is quite apparent from its stance adopted in the section 18(3) 

application, where it argued that if the RTMC wins in appeal in this Court in the main application, it 

will be able to sue the former employees for its money back (the interim salary payments made 

pending the determination of the appeal). Not very benevolent (see fn 1 on pg 1477 which is a 

footnote to para 18 of the RTMC’s answering affidavit, record vol 16, pg 1477). 
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35. In conclusion, we submit that it is not in the interests of justice that leave to cross 

appeal be granted to an applicant like Tasima.  
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Tasima’s claim of “ambiguity” 

36. For all of the reasons above, we submit that it is not in the interests of justice that leave 

to cross appeal be granted to Tasima. 

37. Tasima, who obviously wants leave, suggests that it is in the interests of justice that 

leave  be granted because the LAC’s judgment has created some kind of “ambiguity” 

that needs to be clarified (see paras 71-80 of Tasima’s affidavit, record vol 15, pp 1414-

1415 read with para 87 on pg 1418). With respect there is absolutely no ambiguity (as 

illustrated below).  

37.1 Tasima’s allegation of ambiguity in the LAC’s order pertains to which of the 

80 employees are affected; 

37.2 However, it is clear that Tasima is of the view that all 80 employees cited as 

the 5
th

 to 84
th

 respondents were transferred under section 197 to the RTMC;  

37.3 The RTMC takes a different view, ie. that only those employees in the employ 

of Tasima directly engaged with the system at the date of transfer, whatever 

the date of transfer may be if there was ever a transfer to begin with, were 

transferred to the RTMC under section 197. 

38. There is self-evidently no ambiguity. It is quite simple: if section 197 applies and the 

transfer date is held to be 23 June 2015 (as contended for by the RTMC and as held by 

the LAC) then whoever was employed by Tasima at that date transfers. Or, conversely, 

if the transfer date is held to be 5 April 2017 (as contended for by Tasima) then 

whoever was employed by Tasima at that date transfers. It is as simple as that. No 

ambiguity. 
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THE MERITS, IF LEAVE IS GRANTED 

39. There are two possible dates of transfer:  

40. The first is 23 June 2015:  

40.1 This is the so-called “guillotine date”;  

40.2 This Court will recall that in Tasima 1 it declared the unlawful extension of the 

Turnkey Agreement void ab initio although it tempered the retrospective effect 

of its order by winding back the date of invalidity to 23 June 2015. This was 

confirmed in para 19 of Tasima 2;  

40.3 Significantly, in para 200 of Tasima 1, confirmed in para 44 of Tasima 2, this 

Court expressly held (and then reiterated) that from 23 June 2015 the 

relationship between Tasima and the RTMC came to an end, no longer had 

any legal effect, and even interim interdicts issued by various courts in various 

proceedings fell away. In para 45 of Tasima 2, this Court noted that it had 

crafted this remedy in order to achieve a just and equitable outcome. Thus, 

nothing done after the guillotine date - 23 June 2015 - was capable of 

producing any legally binding consequences. Thus, in Tasima 2 this Court 

disallowed Tasima’s claim for payment of approximately R30.1 million in 

respect of payment certificate No. 113, effectively because it was issued after 

the guillotine date. It was held that no legal obligations accrued after the 

guillotine date.  

40.4 If no legal obligations accrued after the guillotine date then it follows that 

Tasima’s unlawful actions - employing an additional 23 people after the 

guillotine date and increasing the salaries of those already employed - was 
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incapable of producing legal consequences, not even under section 197 of the 

LRA;  

40.5 This is the date accepted by the LAC as being the date of transfer. It is also the 

date that the RTMC submits is the correct date. 

41. The second possible date is 5 April 2017:  

41.1 This is the date on which Tasima was finally evicted; 

41.2 It is common cause that despite this Court’s unambiguous order in Tasima 1, 

Tasima refused to hand back eNaTIS; 

41.3 Tasima had to be evicted from the RTMC’s premises and Tasima forcibly 

taken back; 

41.4 Tasima’s recalcitrant conduct prompted Tuchten J to compare it to the 

celebrated fictional legal suit of which Charles Dickens wrote about in Bleak 

House (1852), suggesting that Tasima is playing games, manufacturing 

litigation, and trying to do everything that it can to litigate and then appeal, all 

in an effort to remain in the premises and to retain control of eNaTIS for as 

long as possible. As Tuchten J surmised, all done with the view to continue 

tapping the substantial flow of revenue that has haemorrhaged out of the 

public purse (further references to Tasima’s insatiable appetite for money and 

State capture); 

41.5 This is the date that Tasima wants to be treated as the date of transfer; 

41.6 If Tasima succeeds in the cross appeal, it would effectively through its own 

unlawful conduct have manipulated the date of transfer and this Court will 
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have set precedent telling the world that they, too, can manipulate the date of 

transfer should it serve them to do so.  

What the LAC held 

42. The LAC held that the effective date of transfer is 23 June 2015, ie. the guillotine date.  

43. A copy of the LAC judgment is in the appeal record vol 12 at pg 1173.  

44. In arriving at the date of 23 June 2015, the LAC had the following to say in para 33 

(pg1172): 

It follows that the legal causa for the transfer was the order of the Constitutional Court in 

Tasima 1. However, in a further judgment of the Constitutional Court in Tasima 2, the 

Court was required to deal with further applications which were launched pursuant to its 

earlier order. In Tasima 2 the Constitutional Court made it clear that, although the 

declaration of invalidity of the extension to the Turnkey Agreement which had been 

made by the High Court on 23 June 2015 was only confirmed by the Constitutional Court 

on 9 May 2016, this confirmation had retrospective effect from 23 June 2015. See para 

29 of Tasima 2. If follows that, as at 23 June 2015, Tasima had a clear obligation to 

transfer the entire business constituting the eNaTIS system to the RTMC in terms of 

section 197 of the LRA. 

Evaluating Tasima’s criticism of the LAC 

45. Tasima’s main criticism is that the date of transfer must be the date on which, factually, 

the RTMC took possession of Tasima’s business. That date, says Tasima, was the date 

upon which Tasima was evicted from the RTMC’s premises which resulted in the 

RTMC factually acquiring possession of eNaTIS.  

46. According to para 32 of Tasima’s heads of argument, if the factual date of transfer is 

not accepted (ie. 5 April 2017) but rather the date upon which the declaration of 

invalidity took effect according to this Court in Tasima 1 and Tasima 2 (ie. 23 June 
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2015) then an anomaly will exist. The anomaly is described in para 32.3 of Tasima’s 

heads of argument in the following terms:  

The incorrect transfer date ordered by the LAC creates an anomaly – although the LAC 

held that the 5
th
 to 84

th
 respondents shall transfer, 23 of them were in fact employed by 

Tasima after 23 June 2015. An internal ambiguity thus exists, where employees may 

transfer before they were employed, and other employees may transfer on terms and 

conditions which existed on 23 June 2015, almost two years prior to the actual transfer of 

5 April 2017. This would be manifestly inequitable.  

47. The short answer to para 32.3 is this: the number of employees that will be obliged to 

move across is not what determines the transfer date. It is exactly the other way around, 

namely that the transfer date determines how many employees move. The anomaly, 

therefore, cannot be regarded as a basis for substituting an earlier date of transfer with a 

later one. The correct approach is this: 

47.1 First, it must be accepted that this court in Tasima 1 and Tasima 2 expressly 

held that nothing done after 23 June 2015 will be of any legal force and effect. 

This means that no employees engaged by Tasima after 23 June 2015 will 

legally transfer to the RTMC under section 197. More to the point, nothing 

done after 23 June 2015 – the guillotine date – matters; 

47.2 The mere fact that, factually, Tasima completely ignored the declaration of 

invalidity made on 23 June 2015 by the High Court and continued to employ 

new people and to increase salaries after that date does not affect the guillotine 

date. Indeed, this court confirmed as much in Tasima 1 and reconfirmed it in 

Tasima 2;  

47.3 The net result of this is that Tasima’s unlawful conduct – involving the 

employment of 23 people after the guillotine date - is neither here nor there. It 
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certainly does not affect the Constitutional Court’s express direction that 

everything done after the guillotine date is to have no legal validity; and 

47.4 If something has no legal validity then it must be disregarded by the law, 

including the law of section 197 in the LRA.  

48.  Despite what we have submitted above, Tasima persists with its contention that the 

date of eviction, when it was forced out of the RTMC’s premises and forcibly 

dispossessed of eNaTIS, constitutes the date of transfer. The problem with that 

argument, of course, is that eNaTIS was not transferred to anybody on 5 April 2017. 

The term transfer refers to a transaction involving a transferor and a transferee. This 

connotes a bilateral event requiring the participation of both. What happened on 5 April 

2017 does not fit into this understanding of a transfer. 5 April 2017 was an eviction, not 

a transfer.  

49. Moreover, the eviction was the culmination of Tasima unlawfully clinging onto 

something that it was not entitled to have. It should, as this Court stated in Tasima 1 

and Tasima 2, have been returned eNaTIS to the RTMC when the Turnkey Agreement 

came to an end (because the subsequent extension of the Turnkey Agreement was 

unlawful and void ab initio) although the Constitutional Court, on 9 November 2016, 

tempered the declaration of invalidity by only winding the clock back to 23 June 2015. 

Thus: 

49.1 Tasima was in unlawful occupation of the RTMC’s premises and was in 

unlawful possession of eNaTIS from as far back as 23 June 2015; 

49.2 Instead of vacating the premises and handing back eNaTIS, Tasima unlawfully 

clung to both; 
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49.3 Eventually, on 5 April 2017 after a great deal of litigation, the RTMC was able 

to pry eNaTIS from the hands of Tasima; 

49.4 If the date of transfer is 5 April 2017 (the date of eviction), as Tasima would 

have it, then two unhappy consequences follow- 

49.4.1 first, and contrary to this Court’s ruling in Tasima 1 and Tasima 2, 

legal obligations would have been produced post-23 June 2015; 

and 

49.4.2 second, Tasima would have benefited and further enriched itself at 

the expense of the South African government and the South 

African taxpayer by conducting itself unlawfully and effectively 

hijacking eNaTIS in a manner, as stated above, akin to State 

capture; and  

49.5 There are powerful policy reasons that militate against treating the date of 

transfer as the eviction date. There are equally powerful policy considerations 

that favour the date of transfer being set at 23 June 2015.   

CONCLUSION 

50. The RTMC respectfully requests that Tasima’s application for leave to cross appeal be 

dismissed with costs, such to include the costs of two counsel. 

Andrew Redding SC 

 Kevin Hopkins 

Johannesburg Bar 

Chambers, 12 July 2019 
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