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INTRODUCTION 

1. On 21 December 2018 the LAC ordered that, in terms of section 197 of the LRA, 

Tasima’s employees transferred to the RTMC on 23 June 2015. The RTMC applied to 

this Court for leave to appeal against that order (“the section 197 appeal”). This is the 

main application filed under Case No. CCT 27/2019 which is set down for hearing on 

13 August 2019 in this Court.   

2. The section 197 appeal suspended the LAC’s order and, by implication, the transfer 

of employees. This suspension occurred by virtue of section 18(1) of the Superior 

Courts Act which provides as follows: 

Subject to subsections (2) and (3), and unless the court under exceptional 

circumstances orders otherwise, the operation and execution of a decision which is 

the subject of an application for leave to appeal or of an appeal, is suspended pending 

the decision of the application or appeal. 

3. Unhappy about the transfer being suspended, and anxious to shed their responsibility 

to their own employees, Tasima launched an urgent application to the Labour Court in 

terms of section 18(3) of the Superior Courts Act to vary the automatic consequence 

of the suspension. Section 18(3) provides as follows: 

A court may only order otherwise as contemplated in subsection (1) or (2), if the 

party who applied to court to order otherwise, in addition proves on a balance of 

probabilities that he or she will suffer irreparable harm if the court does not so order 

and that the other party will not suffer irreparable harm if the court so orders.” 

4. In the Labour Court in the section 18(3) application, the RTMC’s case on the merits 

was simply that Tasima had not, at a factual level, established that it met the 

jurisdictional requirements of section 18(3) – most notably because it had not put up 

any evidence of its inability to pay their salaries pending the section 197 appeal 

(Labour Court, AA, paras 34-36, record vol 5, pp 425-427). In fact, Tasima refused to 
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disclose its financial position despite three separate invitations to do so (a point raised 

by the RTMC in argument before the LAC).  

5. Despite the clear shortcomings in Tasima’s case in the Labour Court, Prinsloo J 

granted Tasima the interim order that it sought under section 18(3). But then the 

RTMC exercised its automatic right of appeal against Prinsloo J’s order to the LAC in 

terms of section 18(4) of the Superior Courts Act which says that:  

If a court orders otherwise, as contemplated in sub-section (1): 

(i) the court must immediately record its reasons for doing so; 

(ii) the aggrieved party has an automatic right of appeal to the next highest court; 

(iii) the court hearing such an appeal must deal with it as a matter of extreme 

urgency; and 

(iv) Such order will be automatically suspended, pending the outcome of such appeal. 

6. The RTMC accordingly appealed Prinsloo J’s judgment and order to the LAC.  

7. On 15 March 2019 the LAC upheld the RTMC’s section 18(4) appeal. The effect of 

the LAC’s order was to reinstate the automatic suspension of the transfer of the 

employees pending a judgment from this Court in the section 197 appeal. It is 

important to appreciate why the RTMC succeeded with its automatic appeal to the 

LAC. In para 31 of the LAC judgment, the appeal judges found that “the evidence 

does not disclose that Tasima and the employees will suffer harm if the suspension of 

the operation and execution of the declaratory order is not reversed pending an appeal 

to the Constitutional Court” and that “in the premises, the pre-requisites of section 

18(3) have not been met (a copy of the judgment is in the record vol 7 at pg 698).  

8. Tasima, concerned with how long this Court may take to finalise the section 197 

appeal, launched this urgent application to urgently appeal the LAC’s judgment in the 
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section 18(4) matter (the “section 18(4) appeal”). However, it recognised that this 

urgent appeal would only be necessary if the section 197 appeal was not expedited. 

As it turned out, happily, the section 197 appeal has been expedited. This, in our 

respectful submission, renders this section 18(4) appeal moot.  

9. Despite this “mootness”, Tasima is persisting with this matter. Its case appears to be 

the following:  

9.1. First, it recognises that the section 18(4) appeal will be rendered moot – 

meaning that it will have no practical effect for the parties - if the section 197 

appeal is heard at the same time (para 42 of Tasima’s heads of argument). As 

stated above, both are being heard together on 13 August 2019 and this 

certainly does render the section 18(4) appeal moot. We submit that there is, in 

consequence, no point in this court dealing with this matter (more about this is 

said below);  

9.2. However, says Tasima, even if the section 18(4) appeal is moot it somehow 

ceases to be moot because Tasima says that raises a sufficiently important 

constitutional issue that warrants the attention of this Court for the benefit of 

future litigants (para 43 of Tasima’s heads of argument). We submit not (more 

about this below); 

9.3. However, if we are wrong and an important issue is raised, we submit that this 

court lacks jurisdiction to entertain it. No constitutional issue has been 

properly raised a la section 167(3)(b)(i) and there is no arguable point of law 

of general public importance a la section 167(3)(b)(ii); 
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9.4. Moreover, even if this Court did have jurisdiction, it is not in the interests of 

justice to entertain the appeal. That is so because Tasima’s prospects of 

success are poor, the issue is moot and the purpose of the application is self-

serving; and 

9.5. Finally, should this Court be inclined to grant leave to appeal, then we submit 

that on the merits there is no basis upon which to disturb the judgment and 

order of the LAC in the section 18(4) application. 

10. These heads of argument deal with each of these points.  

THE APPEAL IS MOOT 

11. Tasima appears to accept that the issue, as between the parties in this dispute, is moot 

because both appeals – the section 197 appeal and the section 18(4) appeal – are being 

heard simultaneously.  

12. Despite that, Tasima wants this Court to hear the appeal because it says that future 

litigants may benefit from it. Tasima overstates the proposition in para 46 of its heads 

of argument by saying that “the interpretative issue raised by the LAC remains a live 

issue” and in para 48 of its heads of argument it says that this Court should 

nonetheless hear matters that concern “important and/or forward-looking questions of 

law or policy”.  

13. But this is absolutely not one of those matters that warrants a hearing despite being 

moot, for the following reasons: 

13.1. The issue was important to Tasima because, as it says in para 42 of its heads 

of argument, there is a possibility that the appeal will take some time to 
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finalise and that an interim arrangement needs to be put in place. However, in 

the same paragraph Tasima says that “if the section 197 appeal is decided 

before or at the same time as the section 18(4) appeal, then there would be no 

interim period during which the LAC’s section 197 order could be enforced” 

and for that reason these entire proceedings are framed “on a conditional 

basis”.  The condition, self-evidently, is that this application is only needed if 

the section 197 appeal is not heard before or at the same time as this section 

18(4) appeal. But the condition has not been met because both appeals are 

being heard at the same time. In those circumstances, this conditional appeal is 

no longer required and is consequently redundant; 

13.2. Then in para 44 of its heads of argument, Tasima says that “should it succeed 

[in its section 197 appeal] there may be an issue about what the effect of the 

order is, and whether it means that the employees transferred to, and fall to be 

paid, by the RTMC”. But that is not a reason for this Court to hear this section 

18(4) appeal. That is so because if Tasima succeeds in the section 197 appeal 

then, manifestly, the employees were always the RTMC’s employees after the 

date of transfer and the RTMC is responsible for the payment of their salaries 

from that date; conversely, if the RTMC succeeds in the section 197 appeal 

then the opposite holds true and it is Tasima who is and always has been 

responsible for those obligations. This appeal is therefore not required to 

establish who must pay the employees depending on the outcome of the 

section 197 appeal; 

13.3. The issue is no longer important to Tasima because there is no longer an 

interim period between the hearing of this section 18(4) appeal and the 
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ultimate hearing of the section 197 appeal, it being common cause that both 

appeals are now going to be heard simultaneously;  

13.4. No interpretative issue has been left open by the LAC. The LAC based its 

decision on a factual finding that Tasima had not made out a proper case by 

laying out sufficient facts and evidence to demonstrate that it met the 

requirements of section 18(3) of the Superior Courts Act.  Tasima failed on the 

facts and not on the law. As this Court recently observed in General Council 

of the Bar of South Africa vs. Jiba and Others [2019] ZA CC 23 (27 June 

2019) at paras 49-52, the Constitutional Court will not entertain a matter 

where the legislation sets out jurisdictional facts that must be complied with 

and where the legislation, itself, is not being challenged but merely its 

application. The same applies here: Tasima does not allege that section 18(3) 

is unconstitutional to the extent that it requires a party in the position of 

Tasima to produce a sufficient factual basis to demonstrate that it will suffer 

irreparable harm if an interim order is not granted, instead, Tasima accepted 

that the jurisdictional requirements in section 18(3) were properly legislated 

but contended that it met those requirements (and the Labour Court agreed 

with it but the LAC did not). Tasima’s difficulty is thus wrapped up in the 

LAC’s factual findings; 

13.5. Factual findings do not constitute important matters of law or policy a la 

Mbatha vs. University of Zululand (2014) 35 ILJ 349 (CC) at para 197 and 

Jiba (supra) at para 50; 

13.6. There is also no basis to suggest, as Tasima does, that section 18(1) should 

have no application to section 197 matters because if it does, which is the 
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approach adopted by the LAC in this matter, then the legislative intent behind 

section 197 will be undermined because there will not be a seamless and 

immediate transfer of employees from one employer to another (para 3 of 

Tasima’s heads of argument). The argument is baseless as there is absolutely 

no indication that section 197 was intended to apply seamlessly and 

immediately if the order granting it was subject to an appeal, nor is there any 

indication from the legislature that section 18(1) of the Superior Courts Act 

should not apply to section 197 matters (in fact the contrary is apparent, 

namely that section 18(1) is applicable to all matters). Indeed, it is precisely 

because section 18(1) applies to all matters being appealed that a respondent in 

the appeal has an opportunity to suspend the operation of section 18(1) by 

satisfying the requirements of section 18(3).   In other words, contrary to what 

Tasima alleges, the legislative intent was that section 18(1) would apply unless 

the respondent in an appeal could demonstrate that it should not apply. The 

problem here, for Tasima, is that it was unable to demonstrate that section 

18(1) should not apply because the facts presented by it simply do not permit 

that conclusion to be drawn.  

NO JURISDICTION 

14. This Court gets its jurisdiction from two places: section 167(3)(b)(i) of the 

Constitution which empowers it to decide constitutional issues and section 

167(3)(b)(ii) which arises where the issue raises an arguable point of law of general 

public importance. 

15. It is apparent from Tasima’s heads of argument on “jurisdiction” (dealt with in paras 

33-40) that it does not suggest an arguable point of law of general public importance. 
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It relies exclusively on there being a constitutional issue. It claims that a constitutional 

issue arises in four circumstances.  

16. First, in para 33 of its heads of argument, Tasima says that the interpretation and 

application of section 197 of the LRA gives rise to a constitutional issue. Properly 

understood, however, this case is not about the interpretation and application of 

section 197 of the LRA. It is about the application of section 18(3) of the Superior 

Courts Act to the facts of this particular case, namely the case brought by Tasima 

before Prinsloo J in the Labour Court seeking to vary the ordinary consequence of 

section 18(1).  

17. However, if we are wrong and it does somehow implicate the interpretation and 

application of section 197 of the LRA then we say that Tasima’s reliance in para 33 of 

its heads of argument on para 14 of this Court’s judgment in City Power (Pty) Ltd vs. 

Grinpal Energy Management Services (Pty) Ltd 2015 (6) BCLR 660 (CC) - to support 

its contention that all disputes involving the interpretation and application of the LRA 

raises a constitutional issue because the LRA is legislation that seeks to give effect to 

section 23 in the Bill of Rights - is misplaced. That is so for two reasons: 

17.1. First, this case does not implicate the proper interpretation and application of 

the LRA, it merely seeks a factual determination about whether, if at all, 

Tasima met the requirements for interim relief under section 18(3) of the 

Superior Courts Act (as stated above); and 

17.2. Secondly, Grinpal has been overtaken by Rural Maintenance (Pty) Ltd vs. 

Maluti-A-Phofung Local Municipality 2017 (1) BCLR 64 (CC) where 

Froneman J at para 17 of this Court’s judgment made it clear that although the 

proper interpretation of the LRA raises a constitutional issue, that “does not 
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mean that this Court will hear all appeals from the LAC” and that “it will only 

do so if the appeal raises important issues of principle”. This appeal should not 

be heard because no important issue of principle is implicated. 

18. Tasima says that this section 18(4) appeal raises a constitutional issue and implicates 

various constitutional rights. But no proper constitutional issue has been raised in this 

matter. 

19. Tasima tries to manufacture a constitutional issue by referring to a catalogue of 

constitutional rights. Thus in para 35 of its heads of argument, Tasima says that “the 

payment of salaries is inextricably linked to the rights conferred by section 23 of the 

Constitution” and in para 36 that the relief associated with a transfer under section 

197 impacts upon the lives of the employees being transferred because it concerns the 

payment of their salaries and thus determines whether they are able to afford 

medicine, food, school fees, and to pay for their homes - thus implicating the socio-

economic rights in section 26 and 27 of the Constitution.  But that, too, cannot work. 

A constitutional issue is not properly implicated merely because the applicant says 

that it is. A proper case must be made out. Thus: 

19.1. It is true that some of the employees’ ability to pay for housing, healthcare and 

education may be compromised if they do not receive their salaries, but that 

fact alone is not enough to change the true character of this matter: it is a 

labour law dispute not a housing dispute, nor a healthcare matter, nor an 

educational case. Moreover, the employees are not left without anyone to pay 

their salaries. Far from it, the effect of the LAC’s order was to place the 

obligation to pay on Tasima pending the outcome of the section 197 appeal in 

this Court;   
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19.2. The operation of section 18(1) of the Superior Courts Act or, for that matter, 

the requirements set out in section 18(3) do not serve to limit these socio-

economic rights. They only serve as a basis for determining who must pay 

pending the finalisation of the appeal; 

19.3. Tasima, of course, says that it cannot pay but that bald allegation is 

completely unsubstantiated by fact. Indeed, that is why its section 18(3) 

application ultimately failed in the LAC; 

19.4. The crux of this urgent application, as it was before the LAC in the section 

18(4) appeal, is Tasima’s claim that it cannot afford to pay the salaries of its 

employees pending the outcome of the section 197 matter before this court. 

But Tasima, who this court has already recognised in Tasima 1 and Tasima 2 

unlawfully enriched itself by capturing the state asset, eNaTIS, and turned a 

R355 million contract into a R2.5 billion contract refused to disclose its 

financial situation. The RTMC had, on three separate occasions, invited 

Tasima to put up the best evidence of its true financial position, its bank 

statements, to prove that it does not have the money to pay salaries.  But 

Tasima steadfastly refuses to do that. Instead it pleads poverty, in bald and 

unsubstantiated fashion, all the while litigating, as it has done in 64 matters 

thus far, with an expensive entourage of lawyers: at least two directors, one 

associate and one candidate attorney from Webber Wentzel plus two senior 

counsel and one junior counsel from Group 621. That is 7 lawyers in total. 

Manifestly, Tasima has plenty of money, but it chooses to spend it litigating 

against the government rather than paying its employees’ salaries 

(Constitutional Court, AA, para 22, record vol 8, pg 761); 
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19.5. As a matter of logic, if Tasima’s approach to this matter is accepted, then 

every single commercial matter where one party is left financially ruined will 

implicate a constitutional issue because financially-ruined people may not be 

able to afford to keep up their bond payments, or their medical aid payments, 

or their insurance premiums, or their retirement annuity contributions, etc. But 

the financial impact of a court’s decision cannot convert an otherwise ordinary 

commercial matter, tax matter, a debt collection matter, or labour matter into a 

constitutional case; and 

19.6. Then, in paras 63 and 64 of its founding affidavit in this Court, Tasima alleges 

that the approach taken by the LAC in the section 18(4) judgment violates 

sections 165(4) and (5) of the Constitution because it apparently “undermines 

judicial authority… by failing to give effect to the binding nature of court 

orders” and also because it limits “the powers and jurisdiction of courts under 

the Superior Courts Act” which, in the process, undermines “the Labour 

Court’s ability to regulate its own processes” (FA, paras 63 and 64, record vol 

8, pp 730-731). The argument is, with respect, non-sensical. The LAC’s 

approach is perfectly in line with the legislation and was in fact mandated by 

the legislation. Thus, if there is a complaint, it is, in reality, a complaint with 

the legislation - the process established by the legislature in section 18 of the 

Superior Courts Act. There are two obvious flaws in Tasima’s contention that, 

in raising this complaint, now, this court’s jurisdiction is somehow triggered.  

19.6.1. First, if Tasima’s complaint is about the constitutionality of the 

appeal provisions in section 18 of the Superior Courts Act, it 

should have brought a direct constitutional challenge to section 18 
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of the Act or to some offending part of it. One cannot, as Tasima 

has done, complain that a legislatively mandated process followed 

by an appeal court is unconstitutional without making a direct 

challenge to the legislation and meeting the problem, if there is 

one, head on.  

19.6.2. Secondly, Tasima has, in any event, mis-characterised the 

approach and findings of the LAC in the section 18(4) appeal. The 

LAC’s findings are in fact twofold. First, it quite correctly held 

that Prinsloo J’s order was conceptually impermissible, a perfectly 

competent ground of appeal to the LAC. And secondly, it quite 

correctly held that Prinsloo J was wrong, on the facts, when she 

found that Tasima had established the requisite jurisdictional facts 

required for interim relief, another perfectly competent ground of 

appeal to the LAC. To effectively say, as Tasima does, that the 

LAC denuded the Labour Court of its right to regulate its own 

process is, with respect, absurd. All appeal courts have the power 

to correct wrong decisions in the courts below them and, to the 

extent that this denudes the lower courts of autonomy, it is a 

denuding that the legislation and the judicial process - in section 

165 of the Constitution - mandates.   

20. For these reasons, the RTMC respectfully submits that no constitutional issue has 

been properly raised. Tasima is clutching at constitutional straws.   

NOT IN THE INTERESTS OF JUSTICE 
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21. This Court has previously held that the interests of justice must be determined in light 

of the facts of each case which include but are not necessarily limited to the prospects 

of success, the importance of the issues raised as well as the public interest: see Pheko 

& Others vs. Ekurhuleni Metropolitan Municipality 2012 (2) SA 598 (CC) at para 29. 

In that regard, and in relation to the facts of this case specifically, it is submitted that: 

21.1. Tasima’s prospects of success are poor (for reasons dealt with below, 

essentially because the LAC was entirely correct to find that, at the level of 

fact, Tasima failed to satisfy the requirements of section 18(3) of the Superior 

Courts Act); 

21.2. The matter is moot (for reasons dealt with above and, as this Court remarked 

in JT Publishing (Pty) Ltd vs. Minister of Safety & Security 1997 (3) SA 514 

(CC) at para 15, it is not appropriate to spend limited judicial resources on 

matters that will have no practical effect for the parties; and 

21.3. The real issue – who must pay the employees pending the outcome of the 

section 197 appeal - is not particularly important to anybody except the 

litigants themselves (for reasons dealt with in the cross appeal CCT 27/2019, 

which are repeated here and will be referred to by cross-referencing the 

RTMC’s heads of argument filed in that matter). 

NO CASE ON THE MERITS 

22. The LAC quite correctly found that Prinsloo J erred in granting Tasima interim relief 

because Tasima did not make out a proper case for interim relief under section 18(3) 

of the Superior Courts Act. In para 31 of the LAC’s judgment, it states as follows:  
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That brings us to the question of whether the suspension of the operation and 

execution of the declaratory order in paragraph 63.1 of the order of Steenkamp 

J should be reversed in terms of section 18(3). Accepting for the purposes of 

argument that the circumstances are exceptional; the evidence does not 

disclose that Tasima and the employees will suffer any harm if the suspension 

of the operation and execution of the declaratory order is not reversed pending 

any appeal to the Constitutional Court.  In the premises, the pre-requisites of 

section 18(3) have not been met. (emphasis added) 

23. Whether or not Tasima and the employees will suffer harm is a question of fact and 

not a ground of appeal that triggers the jurisdiction of this court (dealt with above). 

Moreover, Tasima deliberately refused to provide proper evidence of its financial 

position with the result that it simply did not, at the level of fact, make out a proper 

case. As the RTMC noted in its answering affidavit to this Court, even now “Tasima 

refuses to do so” in circumstances where it easily could and that the only reasonable 

inference to draw is that Tasima “does not want the court to see its bank statements” 

possibly because “it has the money or, if it does not, because it does not want to 

reveal where the hundreds of millions of rands of ill-gotten funds have gone to” (AA, 

para 29, record vol 8, pg 766).   

24. The affidavits make the point. They demonstrate that, at the level of fact, Tasima has 

simply not made out a case.  

25. Thus, Tasima alleges the following in the founding affidavit: 

25.1. The employees need the money and their livelihoods depend on them getting it 

(FA, record vol 1, para 75, pg 37); 

25.2. Tasima, since having handed over the eNaTIS system, is currently receiving 

no revenue (FA, record vol 1 para 68, pg 35; and FA, para 78, pg 37); 
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25.3. So, Tasima alleges that it has no revenue, but significantly it does not allege 

that it has no money it has in the back; and  

25.4. What it does say, is that the RTMC is getting revenue from the eNaTIS system 

and that’s why the RTMC and not Tasima should pay (FA, record vol 1, para 

78, pg 37). 

26. The RTMC’s response to these allegations were set out in its answering affidavit as 

follows:  

26.1. RTMC says that Tasima has not put up any evidence of having no means to 

pay (AA, record vol 5, para 34, pg 425); 

26.2. An allegation that it no longer has a revenue stream is not evidence that it has 

no money in the bank (AA, record vol 5 para 34, pg 425); 

26.3. Indications are that it does have money in the bank (AA, record vol 5, paras 

34.6 and 34.7, pg 426); 

26.4. The RTMC makes the point that Tasima must do more than allege, it must put 

up evidence (AA, record vol 5 para 34, pg 425);  

26.5. This is a clear invitation to do so in reply.  

27. Tasima’s reply, which it is submitted does not in any way disturb the factual position 

set out by the RTMC in its answering affidavit, was as follows: 

27.1. Tasima declines the invitation to put up evidence. No bank statements, for 

example, are attached. It plainly does not want to do this; 

27.2. So, it changes tack; 
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27.3. Now, all of a sudden, Tasima claims that it is “irrelevant” whether Tasima can 

demonstrate that it will suffer irreparable harm (RA, record vol 6, paras 44-45, 

pg 580). But it is not irrelevant, see section 18(3), and Tasima’s own founding 

affidavit where it recognises that it must satisfy that requirement; 

27.4. Its new tack, instead, is that what matters is that the employees will suffer 

irreparable harm (RA, record vol 6, para 46, pg 581); 

27.5. But the employees will obviously only suffer irreparable harm if Tasima 

cannot pay them, yet Tasima, quite bizarrely, says that its own financial health 

is irrelevant to their irreparable harm (RA, record vol 6 para 47, pg 581); and 

27.6. Notably, Tasima still did nothing to substantiate the bald allegations made in 

the founding affidavit that it does not have the means to pay. It chooses, 

instead, to rely on the fact that the RTMC can pay because it has the eNaTIS 

system and eNaTIS can cover that expense. 

28. It is therefore clear that, at the level of fact, Tasima has simply not produced the 

requisite evidence required to satisfy the requirements of section 18(3), specifically 

the requirement that it can only get interim relief if it is able to demonstrate that it 

would suffer irreparable harm if the interim relief is not granted. This it did not do. 

CONCLUSION 

29. For all the reasons advanced above, we respectfully submit that Tasima’s application 

for urgent leave to appeal the section 18(3) judgment an order of the LAC should be 

dismissed for the following reasons:  

29.1. This application has become entirely moot; 
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29.2. This Court lacks the requisite jurisdiction;  

29.3. It is not in the interests of justice that leave to appeal be granted; and  

29.4. There is no basis to disturb the LAC’s findings on the merits, which are, in 

any event, factual findings.  

30. The RTMC therefore respectfully submits that the application should be dismissed 

with costs, such to include those consequent upon the employment of two counsel.  

Andrew Redding SC 

 Kevin Hopkins 

Johannesburg Bar 

Chambers, 15 July 2019 
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