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INTRODUCTION 

1. The appellant, the Road Traffic Management Corporation ("the RTMC"), seeks leave 

to appeal against the findings of two specialist labour Courts, both of which have found 

that section 197 of the Labour Relations Act, 1995 ("the LRA") applies to the transfer 

of the eNaTIS system and services from the respondent, Tasima (Pty) Ltd ("Tasima") 

to the RTMC. 

2. Both the Labour Court (per Steenkamp J, in "the Steenkamp Judgment")1 and the 

Labour Appeal Court ("the LAC") (unanimously, in the "LAC Judgment")2 found that 

this was a case easily disposed of, as section 197 was plainly of application in 

accordance with the established labour law jurisprudence of the Labour Court, LAC 

and this Court. 

3. Indeed, Steenkamp J found that this case was on all fours with the legal principles 

enunciated by this Court in City Power (Pty) Ltd v Grinpal Energy Management 

Services (Pty) Ltd,3 remarking that "[o]ne only needs to substitute “Grinpal” with 

“Tasima”, “City Power” with “the RTMC” and “the prepaid electricity system” with 

eNaTIS to conclude that, on the facts of this case, the handover ordered by the 

Constitutional Court is a transfer contemplated by s 197".4 

4. The LAC agreed with Steenkamp J, holding that a holistic examination of the facts 

established that the "business operated by [Tasima] was transferred to [the RTMC]"5 

and that the RTMC's case was based on a misreading of this Court’s order in 

1 Appeal Record ("AR") Volume 9, Steenkamp Judgment, p773 
2 AR Vol 12, LAC Judgment, p 1160 
3 City Power (Pty) Ltd v Grinpal Energy Management Services (Pty) Ltd and Others (CCT133/14) [2015] ZACC 8; 2015 (6) 

BCLR 660 (CC); [2015] 8 BLLR 757 (CC); (2015) 36 ILJ 1423 (CC) (20 April 2015) 
4 AR Vol 9, Steenkamp Judgment, p 788 para 37 
5AR Vol 12, LAC Judgment, p 1170 para 27 
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Department of Transport and Others v Tasima (Pty) Limited 2017 (2) SA 622 (CC) 

("Tasima 1").6 

5. The RTMC's case on appeal is based on three core propositions, namely that: 

5.1 the RTMC is statutorily exempt from the application of section 197 of the LRA; 

5.2 novel propositions of law that have not been considered under South African 

jurisprudence arise in this case, which warrant the adoption of foreign 

jurisprudence; and 

5.3 Tasima’s (alleged) corruption precludes the application of section 197.  

6. In fact, however: 

6.1 the RTMC has already, before this Court and the High Court, on oath confirmed 

that section 197 of the LRA applies to the eNaTIS transfer and would be given 

effect to.7  These are concessions of fact which are binding on the RTMC.  It also 

made representations to that effect to Tasima, its erstwhile employees and to 

Parliament.8  Moreover, far from contending it was statutorily exempt from the 

application of section 197 of the LRA, the RTMC has taken on employees 

6 AR Vol 12, LAC Judgment, p 1171 para 32 
7 AR Vol 1, Tasima's supporting affidavit before the Labour Court ("SA"), p 11 para 8; p 19 para 35; p 44 para 100 - p 46 

para 100.4 (read with the annexes referenced therein); AR Vol 7, Tasima's replying affidavit before the Labour Court 
("RA"), p 525 para 12; 569 para 144 (and footnote 1 thereon); AR Vol 13, Tasima's answering affidavit before the 
Constitutional Court ("AACC"), p 1238 para 6.1; p 1258 para 71 - p 1259 para 72 (read with annexes thereto) 

8 AR Vol 1, SA, p 11 para 8, p 39 para 81 - p 43 para 92 (read with the annexes referred to therein); p 58 para 141; AR Vol 
7, RA, p 526 para 13, read with "RA1" p 583 
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pursuant to section 197 of the LRA on a number of occasions in the past (a fact it 

omitted to disclose to any Court);9 

6.2 the legal principles in this matter have already been considered and decided by 

every level of our judicial system, including this Court, and the facts of this matter 

are on all fours with a number of decided cases; and 

6.3 the State has been wholly unsuccessful - before the High Court, the Supreme 

Court of Appeal ("the SCA"), this Court and the criminal authorities - in 

establishing any basis for alleging corruption on Tasima’s part.  Tasima has 

consistently denied such allegations, not been found to have been party to any 

corrupt activity, and the State has withdrawn its criminal case against all of the 

accused, including Tasima, for lack of evidence.10 

7. In pursuing this appeal, the RTMC is seeking to evade its lawful obligations, to the 

detriment of dozens of individuals and their families, who are dependent on the income 

they receive from their employment with the RTMC.11   

8. In these circumstances, the RTMC's application is unsustainable, characterised by 

deliberate omissions and misrepresentations, and constitutes an abuse of process.  

Accordingly, Tasima - in addition to seeking a dismissal of the RTMC's leave to appeal 

application - also seeks a special costs order, de bonis propriis.12 

9 AR Vol 13, AACC, p 13 para 6.1; p 1260 para 78 - p 1261 para 80; p 1263 para 86, read with Vol 14, "AA21" p 1350, 
"AA22" (which has not been include in the record, as the incorrect document is referenced, and a copy is provided 
marked "HoA1") and "AA23" p 1353 

10 AR Vol 13, AACC, p 1247 para 39 and 40 
11 AR Vol 1, SA, p 57 paras 135 - 137; AR Vol 13, AACC, p 1285 para 172 
12 AR Vol 13, AACC, p 1287 para 180 - p 1288 para 182.5 
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BACKGROUND13 

9. This Court is familiar with the background to this matter, having delivered judgments in 

Tasima 1 and Tasima 2.14 We emphasise the following material facts. 

10. For almost 15 years, Tasima was the (sole) entity responsible for the development, 

operation, management, control, and maintenance of the eNaTIS system and various 

services in relation to the system.15  The development of the eNaTIS system was 

pursuant to a Turnkey Agreement entered into with the Government, acting through 

the Department of Transport ("DoT") ("the Agreement").  The Agreement was 

subsequently amended and extended from 2007 onwards.16 

11. The eNaTIS system and the rendering of eNaTIS services was Tasima’s only 

business.17  Tasima was a special purpose vehicle designed solely to be the eNaTIS 

custodian and operator, and to render the eNaTIS services.18  The eNaTIS system 

thus represented the entirety of Tasima's business and revenue generation,19 and all of 

the employees employed by Tasima were dedicated solely to the operation of the 

eNaTIS system and the rendering of the eNaTIS services.20   

13 It is unclear what "common cause" chronology the RTMC refers to (see para 26 of the RTMC's HoA).  No such 
chronology exists.  Tasima put up a detailed chronology in its founding affidavit (AR Vol 1, SA p 16 - 19 and p 28 - 56) 
and then, in reply, denied the RTMC's chronology to the extent that it did not comport with that of Tasima's (AR Vol 7, 
RA, p 572 para 156).  The RTMC's version was thus not, as it represents, "uncontested" or common cause. 

14 Department of Transport and Others v Tasima (Pty) Limited; Tasima (Pty) Limited and Others v Road Traffic 
Management Corporation and Others (CCT 182/17; CCT 240/17) 2018 (9) BCLR 1067 (CC) ("Tasima 2").  

15 AR Vol 1, SA, p 10, para 4 
16 AR Vol 1, SA, p 16 para 26; AR Vol 13, AACC, p 1270 paras 110 - 112  
17 AR Vol 1, SA, p 10 para 4; p 13 para 14; p 26 para 46; p 35 para 72.1; AR Vol 7, RA, p 537 par 49 - 542 para 63; AR Vol 

13, AACC, p 1240 para 17; p 1283 para 163 - p 1284 166; p 1286 para 174 
18 Ibid 
19 Ibid 
20 AR Vol 1, SA, p 23 para 44; p 27 para 48; AR Vol 7, p 545 para 74 - p 546 para 79 
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12. In Tasima 1, this Court ordered that the eNaTIS system and services be transferred 

from Tasima to the RTMC within a period of 30 days from 9 November 2016.  

Tasima 1 required Tasima and the RTMC to "meet within 10 days to agree on how the 

transfer is to be facilitated.  Should this agreement fail to materialise, the transfer is to 

take place in accordance with the Migration Plan [a default migration regime in terms 

of the underlying original Turnkey Agreement]".  

13. In the course of negotiating the alternative transfer plan pursuant to paragraph 207 of 

Tasima 1 (which plan was ultimately not agreed upon), the RTMC unambiguously 

accepted that it would, upon transfer of the eNaTIS system and services, be bound by 

and give effect to section 197 of the LRA and would accordingly take on all of Tasima's 

employees when the system and services transferred to it.21 

14. Tasima kept the employees updated as to the RTMC’s stance, and transfer steps for 

the employees were even initiated by both Tasima and the RTMC.  Tasima engaged 

labour law specialists and prepared a section 197 employee transfer agreement to give 

effect to this aspect of transfer of the eNaTIS system.  The RTMC, for its part, engaged 

its Divisional Head: Human Capital and his team, specifically for the purposes of giving 

effect to the s197 process.22   

15. The RTMC took transfer of the eNaTIS system on 5 April 2017, but then performed a 

complete volte face in relation to its undertaking to take transfer of the employees.  It 

denied any obligation to take on any of the employees, and refused to do so.    

16. As a consequence, Tasima was forced to bring urgent proceedings in the Labour Court 

to compel the RTMC to comply with its obligations under section 197.  

21 See fn 7 and fn 8  
22 AR Vol 1, SA, p 39 para 82, p 42 para 90, read with AR Vol 2, "FM21.6" p 206 para 7 
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17. On 25 May 2017, Steenkamp J ruled that all of Tasima's then employees (being the 5th 

to 84th respondents before him - "the Employees") had transferred automatically to the 

RTMC in terms of section 197 with effect from 5 April 2017 upon transfer of the eNatis 

system. 

18. The RTMC appealed the Steenkamp Order, but the LAC confirmed that all of the 

Employees had indeed transferred to the RTMC under section 197 of the LRA. The 

LAC altered the effective date of the transfer to 23 June 2015, which ruling is the 

subject of a narrow cross-appeal by Tasima, dealt with in separate heads of 

argument.23   

COMPLIANCE WITH SECTION 197 

19. Section 197 applies where there is (1) a business, trade, undertaking or service 

("business"), or part of a business (2) that is transferred (3) as a going concern.  In 

this instance, as found by the LAC and Steenkamp J, all of these prerequisites have 

been established.   

20. The issue on appeal is not whether Tasima has met the jurisdictional requirements of 

section 197, but rather whether section 197 applies at all. 

21. If this Court rejects the RTMC’s argument that section 197 cannot apply for the 

reasons canvassed below, then there is no dispute that the requirements of section 

197 have in fact been met. And, as the jurisprudence of this Court establishes, no 

employer is exempt from the application of s197, and certainly not an entity such as 

the RTMC. 

23 Filed under this case number on 2 July 2019. 
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Business 

22. Tasima has set out, in great detail, what the eNaTIS system and services and its 

business comprised of.24  The RTMC has, moreover, repeatedly conceded that 

operating, managing, maintaining and supporting the eNaTIS, and rendering eNaTIS 

services was Tasima's sole business.25 

Transfer 

23. A "transfer" entails the movement of the business from one person to another and is 

intended to be widely construed.26    

24. The mode of transfer is irrelevant, and it is of no consequence whether or not there is a 

contractual link between the transferor and the transferee.27  All that is relevant is 

whether what is transferred is a business in operation that remains the same, but in 

different hands.28 

25. Plainly that is the case here, as set out below.   

As a going concern 

26. The test for determining whether a business was transferred as a "going concern" was 

laid down by this Court in NEHAWU v University of Cape Town, in the following oft-

quoted passage: 

"The phrase 'going concern' is not defined in the LRA.  It must therefore be given 

its ordinary meaning unless the context indicates otherwise.  What is transferred 

24 AR Vol 1, FA, p 24 para 45 - p 28 para 53 
25 AR Vol 7, RA, p 540 para 56 - p 542 para 63; see also paras 103 to 105 hereof. 
26  Aviation Union of SA & another v SA Airways (Pty) Ltd & others (2011) 32 ILJ 2861 (CC), paras 46–47 
27 COSAWU v Zikhethele Trade (Pty) Ltd & another (2005) 26 ILJ 1056 (LC) paras 34 and 35   
28 Ibid   
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must be a business in operation 'so that the business remains the same but in 

different hands'.  Whether that has occurred is a matter of fact which must be 

determined objectively in the light of the circumstances of each transaction.  In 

deciding whether a business has been transferred as a going concern, regard 

must be had to the substance and not the form of the transaction.  A number of 

factors will be relevant to the question whether a transfer of a business as a going 

concern has occurred, such as the transfer or otherwise of assets both tangible 

and intangible, whether or not workers are taken over by the new employer, 

whether customers are transferred and whether or not the same business is 

being carried on by the new employer.  What must be stressed is that this list of 

factors is not exhaustive and that none of them is decisive individually.  They 

must all be considered in the overall assessment and therefore should not be 

considered in isolation."29 

27. Both the majority and minority judgments in Aviation Union v SAA affirm this 

approach.30   

28. In determining whether there has been a transfer as a going concern, a primary 

consideration is the nature of the business.31   

29. Typically, in an analysis of the business transferring or transferred, a distinction is 

drawn between labour intensive and asset-reliant services.  This consideration arises 

because the transfer of employees alone, without the transfer of any assets, may not 

29 NEHAWU v University of Cape Town & others (2003) (3) SA 1 (CC) para 56.  This formulation is drawn almost word for 
word from Spijkers Gebroeders Bendik Abbatoir CV v Alfred Benedik en Zonen [1986] 2 CMLR 296 and the later 
judgment of the European Court of Justice in Suzen v Zehnacker Gebaudereinigung GmbH Krankenhausservice 
[1997] IRLR 225.  See also Cheeseman v R Brewer Contracts Ltd [2001] IRLR.   

30 Aviation Union v SAA, supra, paras 50 and 111. 
31 Harsco Metals South Africa (Pty) Ltd and Another v Arcelormittal South Africa Ltd and Others (2012) 33 ILJ 901 (LC) par 

32 
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necessarily give rise to the transfer of a business as a going concern.32  This was not 

the case here.  Tasima’s business comprised all aspects of the development, 

management, operation, support and maintenance of the eNaTIS system, and this 

operated as a self-contained entity which was both labour intensive and asset 

dependent.  Both of those aspects are key components in the conduct of the business.   

30. The essential question is ultimately whether, after the transfer, the undertaking has 

retained its identity.33   

31. Where services are involved, what must be transferred is the business that supplies 

services.  That being so, the mere termination of a service contract would not, without 

more, constitute a transfer within the contemplation of the section.34  There must be 

"other indicators", such as whether assets, employees or customers were taken over 

by the new owner. 35   

32. In Aviation Union v SAA, this Court considered the fact that the premises from which 

the business (service) was conducted, and the assets with which it was conducted, 

both transferred was a strong indicator that there had been a transfer of a business 

(which supplied services) as a going concern, such that section 197 applied.36 

33. The decision in City Power accepted and built on the foundations of NEHAWU v 

University of Cape Town and Aviation Union v SAA.  In that case, a full handover took 

place, from Grinpal to City Power, of the entire infrastructure, software and databases 

of the pre-paid electricity project. The Labour Court, LAC and this Court all found that 

32 Ibid 
33 COSAWU v Zikhethele, supra, para 34 and 35   
34 Aviation Union v SAA, supra, minority per Jafta J at para 47 and 52; majority per Yacoob J at para 107 – 108 
35 Aviation Union v SAA, supra, para 53 
36 Aviation Union v SAA, supra, paras 121 - 124 
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this constituted the transfer of a business as a going concern, not least as the business 

was identifiable and discrete, and all components thereof were transferred, such that 

Grinpal's business continued, albeit in the hands of another entity (City Power).  This 

Court stressed that, where there has been a transfer of a business "as is", with all of 

the complex network infrastructure, assets, know-how, and technology required to 

operate the business and continue rendering services, a transfer of a business as a 

going concern had taken place for s 197 purposes.37 

34. As Tasima demonstrated, in great detail in its papers, the eNaTIS system and services 

comprised the sole business and income generating activity undertaken by Tasima 

(which has been conceded, on oath, by the RTMC on numerous occasions).38  Tasima 

was structured only to perform functions in relation to the eNaTIS system and services; 

it employed at least 80 employees only to perform these functions;39  all assets were 

purchased and used solely to perform these functions; it negotiated and entered into 

agreements, on behalf of the State, solely to perform this function;40 it used the 

premises solely to operate, manage, maintain and support the eNaTIS system; and it 

made payments to third parties solely to exercise this function.41  All of these aspects 

were interlinked and worked together, synergistically, to allow Tasima to perform its 

sole business, which has transferred in its entirety and is now performed by the RTMC. 

37 City Power v Grinpal, supra, para 39 
38 AR Vol 7, RA, p 540 para 56 - p 542 para 63 
39 AR Vol 1, FA, p 15 para 25; p 26 para 46 - p 27 para 49; AR Vol 7, RA, p 540 para 56 - p 542 para 63; p 546 para 79 - p 

549 para 88 
40 AR Vol 1, SA, p 10 para 4; p 13 para 14; p 26 para 46; p 35 para 72.1; AR Vol 7, RA, p 537 par 49 - 542 para 63; p 561 

para 120 
41 Ibid; see also AR Vol 7, RA, p 550 para 93 - p 554 para 105 
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Conclusion on s197 factors 

35. The facts and the findings of this Court in Aviation Union v SAA and City Power are 

plainly pertinent to the present matter.  It will be submitted that the present case is an a 

fortiori case.   

36. The RTMC has, as aforesaid, taken over all aspects of Tasima's only business. The 

RTMC has, seamlessly, taken over all operations previously performed by Tasima.  

The RTMC is in control of the infrastructure previously used by Tasima, at the 

premises previously occupied by Tasima, using assets, information, source code, 

applications and intellectual property previously used by Tasima, to render the same 

services rendered by Tasima. 42  The RTMC is liaising with the service providers 

Tasima used to liaise with, and is making the payments which Tasima used to make.43  

37. We submit no basis exists to disturb the findings by Steenkamp J and the LAC that all 

criteria necessary for a section 197 transfer are present in this case.   

38. Given the clear compliance with s197 criteria, the RTMC’s submission in its heads is, 

rather, that the RTMC is somehow exempt from s197 or that s197 is contractually 

excluded. There is simply no legal basis for this submission, as we illustrate below. 

THE STATUTORY EXEMPTION ARGUMENT 

39. The RTMC contends - as a legal absolute - that s197 does not (and can never) apply 

to it because it is a "not for profit", non-commercial, regulatory authority, included under 

Schedule 3A of the Public Finance Management Act, 1999 ("the PFMA").  As such, the 

RTMC argues, it does not and may not perform business activities or take transfer of a 

42 AR Vol 1, p 10 para 5; p 12 para 10; p 28 para 53; p 34 para 63; p 34 para 66 - p 36 para 72.2 
43 AR Vol 7, RA, p 550 para 93 - p 555 para 108; p 557 para 114 - p 558 para 115 
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business, and thus is exempt from the application of s197. The RTMC's (belated) 

stance is contrary to its own conduct in respect of other transfers as well as 

established jurisprudence of this Court and finds no support in the LRA. 

40. The RTMC also advances a secondary argument that what was transferred to it was a 

“regulatory facility” used by a statutory body to discharge a public mandate, and not an 

economic activity which constitutes a business capable of being transferred as a going 

concern.  This argument is also contrary to established jurisprudence and in any event, 

it cannot succeed on the facts, which facts have been accepted by both the Labour 

Court and the LAC. 

The exemption defence 

41. The RTMC contends that, as a quasi-regulator, it is not an economic entity and is not 

operated as a commercial business.  It therefore cannot take over an economic entity; 

if no economic entity is received, then no business is transferred.  Accordingly, the 

RTMC contends that, as it is not a trading entity, it cannot step into Tasima's shoes.  

Moreover, since it performs a "regulatory function", it argues that it is distinguishable 

from the myriad other forms of juristic persons who are bound by the provisions of 

section 197 of the LRA. 

42. The RTMC is unable to muster any domestic authority to support its contention, and 

instead relies principally on English tax law to support its argument. Moreover, this 

additional argument is in any event unsustainable on the facts.  

The RTMC has accepted several s197 transfers in the previous financial year 

43. Within the last year or so, the RTMC has undergone no fewer than three section 197 

transfers and has received over 190 employees pursuant thereto.  The RTMC's 
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2017/2018 annual report reflects this,44 and the Minister of Transport has confirmed 

this in Parliament.45   

44. Thus, contrary to the position it takes in this matter, the RTMC itself has always 

accepted, even after raising its new argument in this application, that it is subject to 

section 197 of the LRA and enjoys no special statutory exemption therefrom.   

The nature of the recipient is irrelevant and not a factor recognised in our law 

45. In any event, the character of the entity receiving the business as a going concern is of 

no relevance under section 197.  The only criterion is that it must be an employer.   

46. The Road Traffic Management Corporation Act, 1999 ("the RTMC Act") provides, inter 

alia in section 20(1), that the RTMC is to have employees.  It is thus clearly an 

employer for purposes of s197(1)(b) of the LRA and this criterion is met. 

47. Section 197 requires there to be a transfer of a business, as defined, by one employer 

to another employer as a going concern.  Once it is established that the transferor and 

transferee are employers, the remaining enquiry is a factual one as to whether there 

has been a transfer of a "business" as a going concern.46  This enquiry is informed by 

the nature of the subject matter of the transfer, and does not depend on whether the 

transferee intends or is entitled to make a profit.  The RTMC's mandate, statutory role 

or composition simply has no bearing on the key factual question.  

48. It is incontestable that if the eNaTIS system and services were to have been 

transferred to a private company this would have constituted the transfer of a 

44 AR Vol 13, AACC, p 13 para 6.1; p 1260 para 78 - p 1261 para 80; p 1263 para 86; Vol 14, "AA21" p 1350 
45 AR Vol 13, AACC, p 13 para 6.1; p 1260 para 78 - p 1261 para 80; p 1263 para 86; "AA22" (which has not been included 

in the record, as the incorrect document is referenced, and a (best) copy is thus annexed marked "HoA1") 
46 Aviation Union v SAA, supra, para 47 and 49.  See Franmann Services (Pty) Ltd v Simba (Pty) Ltd & another (2013) 34 

ILJ 897 (LC) para 7 

                                                
 



PAGE 15 
 
 

"business".  It cannot be that, where they are transferred to the RTMC, the same 

system and services should somehow no longer be classified as a business.   

49. The RTMC's position is at odds with the LRA, which, pursuant to section 209, binds the 

State, in all of its manifestations.  The RTMC is also not excluded from the application 

of the LRA in terms of section 2 thereof.  Indeed, the LRA expressly recognises the 

position of the State (including various organs of state and state-owned enterprises) as 

employers for purposes of the LRA.  That status does not change when it comes to 

section 197.  The RTMC’s argument, if accepted, would be anomalous and it would 

substantially undermine the application of the LRA to the State.  It would give rise to a 

distinction between state entities which are subject to the LRA and those which are 

not, and it would result in legal uncertainty.   

The reliance on English tax law is misplaced 

50. The RTMC's position is also at odds with the direct pronouncements of this Court, 

particularly in Aviation Union and City Power v Grinpal.  There is, accordingly, no need 

to resort to the findings of foreign courts in deciding whether section 197 applies to a 

body such as the RTMC.   

51. Moreover, as Skweyiya J held in Khumalo and Another v Member of the Executive 

Council for Education: KwaZulu Natal,47 relying on section 209 of the LRA: 

"[30] Historically, public-sector employment and private employment were 

regulated by distinct legal regimes in South Africa. Since the adoption of the LRA, 

public sector employment has largely been synchronised with the legal regulation 

of employment in the private sector. Section 23(1) of the Constitution further 

47 2014 (5) SA 579 (CC) 
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provides that "[e]veryone has the right to fair labour practices." There is thus no 

longer a general distinction in principle between the protections afforded to 

private and public sector employees. 

[31] In Chirwa, this Court held: 

"The LRA does not differentiate between the state and its organs as an 

employer, and any other employer. Thus, it must be concluded that the state 

and other employers should be treated in similar fashion" (emphasis added).  

52. In Grinpal, this Court held: "No case has been made for the preferential treatment of a 

municipal entity, or other entity that performs a public function akin to that of a 

municipality, from the application of section 197.  There are numerous instances where 

labour legislation will have budgetary or procedural consequences for all entities, 

including organs of state.  As the Labour Court stated, all employers, including organs 

of state must, when entering into contracts with service providers, make the necessary 

provisions or arrangements for legal eventualities like section 197."48 

53. Steenkamp J further correctly relied upon Todd49 for the proposition that section 197 

applied to private and public entities alike, and not only to commercial, profit-making 

enterprises. 

54. The English-law principle on which the RTMC places reliance has developed in an 

entirely different legal setting and statutory context.  The RTMC's resort to English-law 

is thus unwarranted.  There is no lacuna in our domestic law; in terms of domestic law 

s197 applies to all transfers of business.  This must (and does) include the business 

48 City Power v Grinpal, supra, para 33 
49 Todd, Du Toit & Bosch, "Business Transfers and Employment Rights in South Africa" [2004] pp 33 and 37 
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consisting of the operation, maintenance, management and development of the 

eNaTIS system and services. 

55. The LAC noted as much when it held that "[t]he fact that it [Tasima's business] was 

transferred to a statutory authority cannot, on its own, convert that which was a 

business as defined in s197 of the LRA to an enterprise that fell outside of the scope of 

s197 of the LRA, simply because the system supported a regulatory function. In short, 

the facts of this case are distinguishable from the European authorities, cited by Mr 

Redding in support of the appeal. The outcome of the mandated factual enquiry is that 

a business operated by [Tasima] was transferred to [the RTMC] in terms of an order of 

the Constitutional Court which it handed down in Tasima".50 

56. Even absent this authority, this Court has cautioned against the uncritical use of 

English and European authorities.51 

The LRA stipulates which entities are excluded therefrom, but does not list the RTMC  

57. The LRA - in section 2 - lists those entities which are excluded from the operation of 

the LRA.  The RTMC is not listed as an excluded entity.  Had there been any 

legislative intention to exclude the RTMC from the LRA - wholly or partially - this would, 

doubtless, have found expression in the LRA itself.  Moreover, even if there had been 

such a conflict (which there plainly is not), section 210 of the LRA provides that the 

provisions of the LRA would, in such a scenario, prevail. 

50 AR Vol 12, LAC Judgment, p 1170 para 27 
51 See, for example, Rural Maintenance (Pty) Ltd & another v Maluti-A-Phofung Local Municipality (2017) (1) BCLR 64 

(CC) para 24 – 25. 
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The PFMA argument 

58. The RTMC argues nonetheless that, given that it is listed in schedule 3A of the PFMA, 

as opposed to Schedule 2, it is a "non-business public entity" and, accordingly, can 

never receive a business, thus rendering it statutorily exempt from the application of 

section 197 of the LRA. 

59. This argument is unsustainable.  Whether there is a business being transferred as a 

going concern must be determined under and in terms of the LRA.  There is no basis 

for a court making a determination under section 197 of the LRA to have regard to the 

provisions of the PFMA.  The RTMC’s argument should end there.  But, even if one 

were to have regard to the PFMA, the PFMA provides no statutory exemption from, or 

over-ride of, the LRA.  As observed, the nature of what is transferred cannot change 

character depending on the identity of the recipient - once a business (as conceded by 

the RTMC),52 always a business, regardless of who receives it.     

60. The RTMC is listed as a "National Public Entity" as one of the "Other Public Entities" in 

Schedule 3A of the PFMA.  This is in contrast to Schedule 2, which deals with "Major 

Public Entities".  This is of no moment for present purposes.  There is no statutory 

exemption whereby Schedule 2 public entities are subject to the LRA, but Schedule 3 

public entities are not.  The LRA does not differentiate between the State and its 

organs, as employer, on the one hand, and other employers, on the other.  There is 

thus no basis for differentiation between different organs of State. 

61. The LRA applies to the State in all its guises, including all public entities.  Many of the 

cases that have come before this Court dealing with section 197 related to entities and 

52 See paragraphs 34, 70, and 102 - 104 hereof. 
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organisations which were statutory bodies and / or were not undertakings for 

commercial exploitation or profit.  These included a University,53 a Municipality54 and a 

division of a Municipality.55 Schedule 3A entities have, in any event, previously 

undergone section 197 employee transfers.56 

62. The RTMC further relies on a distinction that Schedule 2 public entities - which it 

concedes are bound by section 197 of the LRA - charge VAT and make profits, 

whereas the RTMC does not.  But there is no basis for the RTMC to be excluded from 

the operation of section 197 based on this distinction: 

62.1 The PFMA expressly allows the RTMC to budget for surpluses (profit), provided 

that the written approval of National Treasury is obtained.57   

62.2 Further, the RTMC Act itself provides for surplus funds of the RTMC to be 

reported, banked and, if necessary, utilised.58   

62.3 The RTMC's publicly available annual report echoes this, stating that "no profits 

or gains will be distributed to any person, the funds will be utilised solely for 

investment or object for which it was established."59 

53 NEHAWU v University of Cape Town 2003 (3) SA 1 (CC) para 56 
54 Rural Maintenance, supra 
55 City Power v Grinpal, supra 
56 Simply by way of example: Local Government Education and Training Authority - see s7 of the Public Administration 

Management Act, 2014; National Regulator for Compulsory Specifications - see s 35(2)(b) of the National Regulator 
For Compulsory Specifications Act, 2008.   

57 S53(3) of the PFMA 
58 RTMC Act: clause 24 
59 RTMC 2017 - 2018 Annual Financial report, p 90, available at : 

http://www.rtmc.co.za/images/rtmc/docs/annual_report/RTMC_201718_Annual_Report__EBook/index.html#/96/ 
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62.4 Moreover, the RTMC concedes in its own papers that the making of a profit is not 

an essential element to determine whether a business has transferred.60 

62.5 The RTMC has debtors, creditors, contractual arrangements with third parties 

and service providers and multiple revenue streams.  It receives hundreds of 

millions of Rand a year from transaction fees generated by the eNaTIS system, 

which are used to fund such system, and which the National Treasury has said 

should be ring-fenced to fund the eNaTIS system.61 

The regulatory facility argument 

63. The RTMC contends that this Court is called upon to determine, for the first time, 

whether section 197 applies to an activity which is said to be principally and primarily 

of a regulatory nature, rather than a business. 

64. The RTMC accepted a quo that what Tasima developed after 2007 was a "business", 

as recorded by Steenkamp J in paragraphs 42 and 43 of the Steenkamp Judgment.  

Indeed, the very same activity which the RTMC alleges is regulatory was initially 

described by the RTMC as a trading activity for the purposes of profit generation.62  

Thus described, it is plainly a business. 

65. Moreover, it is clear that the RTMC does not act solely, or even principally, as a 

regulator.  In particular, in operating, managing, maintaining and supporting the 

eNaTIS services, it acts as a commercial enterprise or at least in a manner akin to that 

of a commercial enterprise.   

60 RTMC CC HoA par 55 
61 AR Vol 7, RA p 534 para 38 - p 535 para 41 
62 AR Vol 14, "AA24", p 1362 para 67.3; see also the RTMC's concession that Tasima operated a business at paras 102 

and 103 hereof. 
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66. The RTMC has a number of characteristics that qualify it as an entity which is 

sufficiently connected with economic life to enable it to take transfer of a business: 

66.1 it is overseen by a chief executive officer, who reports to a shareholder 

committee;63  

66.2 it has a board, as well as paid employees;64  

66.3 it is concerned, inter alia, with protecting the financial soundness of functional 

units within the RTMC;65 

66.4 it has a governance and business plan;66 

66.5 it seeks to attract private sector investment, and is concerned with rates of 

return;67 

66.6 it must establish functional units, overseen by managers, who are "responsible 

for the day-to-day functioning of a functional unit, and must manage the unit on a 

commercial basis in accordance with the business and financial plan" (emphasis 

added);68 

66.7 it must submit annual reports and is audited;69 

63 RTMC Act: clauses 5(a) and (b) and 15. 
64 RTMC Act: clauses 5(c) and 20. 
65 RTMC Act: clause 9(1)(c)(i). 
66 RTMC Act: clauses 9(1)(f) and 14. 
67 RTMC Act: clause 14(1)(7). 
68 RTMC Act: clause 18, particularly 18(1)(3)(a). 
69 RTMC Act: clause 22. 
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66.8 it generates revenue through the sale of services and invests funds to receive 

interest;70 

66.9 it may make a profit;71 

66.10 it must open one or more bank accounts;72 and 

66.11 it may establish companies, acquire shares in project companies with private 

shareholding, conclude investment contracts or trade and sell shares.73 

67. The RTMC's challenge to the effect that the term "business" must be narrowly 

interpreted to carve out "regulatory facilities" is thus contrary to its own characterisation 

of what was transferred.  It is divorced from the reality of the RTMC's operations and 

pays no heed to what was actually transferred.  Moreover, it runs contrary to all 

established labour law principles. 

68. Moreover, the distinction sought to be drawn by the RTMC is not supported (and has 

already been ruled against) in our law.  The argument that the "public authority" nature 

of the recipient must inform the nature of what is transferred has been rejected.  As 

was recorded by Steenkamp J, "in South African law, no court – including the highest 

court – has made this distinction. In City Power the Constitutional Court specifically 

dealt with the question whether section 187 applies to a municipal entity. It found that it 

does. It also applied s 197 to organs of state or public authorities in Rural Maintenance 

70 RTMC Act: clauses 24(1)(a) and (c). 
71 RTMC Act: clauses 24(1)(3) and (4). 
72 RTMC Act: clause 24(1)(5). 
73 RTMC Act: clauses 34 and 35. 
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and in NEHAWU v UCT. Interpreting the legislation with its purpose in mind, I can see 

no reason to create such a distinction now."74 

69. The LAC has construed the term "business" extremely broadly.75  In addition, both this 

Court and the LAC have affirmed that the aim of the definition is to cast the net as 

widely as possible.76  Indeed, the Labour Court has remarked that "it is difficult to 

conceive … of an economic entity that would not be capable of transfer in terms of the 

section".77   

What was transferred was a complete business 

70. The RTMC concedes that Tasima "geared its whole business around it [the eNaTIS 

system]"78 (our emphasis).  It follows then that, if Tasima has transferred everything it 

used to run its business, that business will have transferred.   

71. The RTMC has, seamlessly, taken over all operations previously performed by 

Tasima.79  The RTMC is in control of the infrastructure previously used by Tasima, at 

the premises previously occupied by Tasima, using assets, information and intellectual 

property previously used by Tasima, to render the same services that were rendered 

by Tasima.  It is liaising with the service providers Tasima used to liaise with and is 

making the payments which Tasima used to make.80  There has thus been no change 

in the identity of the undertaking. It is simply now in different hands. 

74 AR Vol 9, Steenkamp Judgment, p 786 para 31 
75 SAMWU v Rand Airport Management Company Ltd [2005] 3 BLLR 241 (LAC)   
76 Aviation Union of South Africa and Another v South African Airways (Pty) Ltd and Other (2012) (1) SA 321 (CC) para 45 
77 Harsco Metals v Arcelormittal, supra, par 27 
78 RTMC CC HoA para 2 
79 AR Vol 1, SA p 10 para 5; p 34 para 63 - p 35 para 70; AR Vol 7, RA, p 567 para 137 
80 Ibid; see also AR Vol 9, Steenkamp Judgment, p 788 paras 35 - 37; AR Vol 12, LAC Judgment, p 1169 para 25 - 1170 

para 27 
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72. There is no dispute on the papers that on 5 April 2017, the RTMC assumed full control 

of the premises from which Tasima had operated the eNaTIS system, as well as the 

operational system and the extensive infrastructure installed there.  This included 

office equipment (PC’s, screens, laptops, printers, copiers, local area network, 

firewalls, file servers, domain controller etc); a dedicated eNaTIS call centre; an 

automatic telephone switching system for the eNaTIS offices and personnel (a private 

automatic branch exchange system); access control systems; call logging systems; 

asset management systems; boardrooms; parking facilities; a canteen; eNaTIS servers 

and the data centre; storage systems; development systems; testing systems; 

computer servers; networks; source codes and eNaTIS data.81   

73. All eNaTIS assets and documentation were, directly or indirectly, seized by the RTMC.  

All components necessary to operate the system, and the system itself, were thus, de 

facto, brought under the control of the RTMC.  The eNaTIS system and services, in 

their entirety, transferred from Tasima to the RTMC, which now operates them as 

Tasima's successor.  The RTMC recorded in correspondence that "since [the 

RTMC's] take-over … there has been no disruptions to the eNaTIS".82  This was only 

possible as everything used to conduct the business had transferred. 

74. From 5 April 2017, the RTMC therefore ran the entire undertaking which Tasima had 

previously performed, and which represented Tasima’s sole business.  Tasima 

retained none of the eNaTIS components, assets, facilities, contracts, code or 

infrastructure.  Tasima was left with no business, as everything associated with it had 

transferred to the RTMC.   

81 See fn 79 and fn 80 above; also see AR Vol 1, SA, p 24 para 45 - p 28 para 53 
82 AR Vol 1, SA, p 34 para 64 read with AR Vol 2, "FM11.2", p 113 para 7 
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75. The essential question under section 197 is ultimately whether, after the transfer, the 

undertaking has retained its identity.  Thus in COSAWU v Zikhethele, the Labour Court 

stated as follows: 

"The mode or method of transfer is immaterial.  The emphasis is on 

a comparison between the actual activities of and actual 

employment situation in an undertaking before and after the alleged 

transfer (Kelman v Care Contract Services Ltd [1995] ICR 260 

(EAT).  What seems to be critical is the transfer of responsibility for 

the operation of the undertaking.  Mummery J’s conclusion in 

Kelman offers a salutary guideline.  He said:  

‘The theme running through all the recent cases is the 

necessity of viewing the situation from an employment 

perspective, not from a perspective conditioned by the 

principles of property, company or insolvency law.  The crucial 

question is whether, taking a realistic view of the activities in 

which the employees are employed, there exists an economic 

entity which, despite changes, remains identifiable, though not 

necessarily identical, after the alleged transfer.’ "83 

76. As Steenkamp J noted, this is a case comparable to Grinpal, where this Court ruled 

that "On the present facts, there is no dispute that City Power took over the full 

business ‘as is’, with all of the complex network infrastructure, assets, know-how, and 

technology required to install and operate the prepaid electricity system with the clear 

intention of maintaining uninterrupted electricity services to Alexandra Township.  The 

83 COSAWU v Zikhethele, supra,  para 34 and 35   
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project continued after termination of the service level agreements and completion of 

the handover process.  The business is identifiable and it is discrete.  Ultimately a 

business of providing a system of prepaid electricity to residents of Alexandra 

Township continued, save that it was now conducted by a different entity."84   

Conclusions on the exemption from section 197 argument 

77. The RTMC has undergone a number of section 197 transfers, within the immediate 

past.  It has also acknowledged that what Tasima transferred constituted a "business".  

Nonetheless, it now seeks to introduce a novel argument, alien to South African labour 

jurisprudence.  It seeks to argue that the RTMC occupies a special place in South 

African law, where it is statutorily exempted from section 197 of the LRA and that, by 

virtue of this and its statutory function, anything which it receives must be something 

other than a business (even if it would be a business in another entity's hands). 

78. This approach is unsustainable and does not withstand factual or legal scrutiny.   

THE ARGUMENT THAT THE TURNKEY AGREEMENT EXCLUDED S197 OF THE LRA 

79. The RTMC presents an alternative argument based in contract.  It is that the subject 

matter of the transfer which this Court ordered in Tasima 1 was not the eNaTIS system 

and services as they then stood, but rather the system and services somehow frozen 

in time as at 2007.  On this basis, it contends that the original Turnkey Agreement 

applied to the transfer.  The RTMC argues that, as this original Agreement does not 

provide for a section 197 transfer, none applies now. 

84 City Power v Grinpal, supra, para 39 
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80. This argument is based on a fundamental misreading of Tasima 1.  As confirmed by 

Steenkamp J, the LAC and this Court in Tasima 2, the causa for the transfer is not the 

original Turnkey agreement, but rather this Court's order in Tasima 1. 

81. The original Agreement terminated in 2007.  It envisaged that Tasima would develop 

the new eNaTIS system and provided the option for Tasima to hand it over as a work 

product to the State or a designated third party.  No employees would transfer under 

that arrangement, as the scope of work was simply to develop a system. 

82. That is, however, only part of the story.  The Agreement was amended and extended 

on several occasions after 2007, all of which amendments and extensions were 

preserved by this Court in Tasima 1.  Under these amendments, Tasima conducted 

the business of operating, managing, supporting, further developing, maintaining and 

running the eNaTIS system and rendering eNaTIS services. 

83. The RTMC's argument thus ignores almost a decade of the actual enhancement, 

operation, support, maintenance and management of the system, which entailed the 

employment of many employees by Tasima, and which constituted its business, as 

was recognised and accepted by this Court. 

84. What was ordered to be transferred was not simply a developed system, as it stood in 

2007, but the eNaTIS system and services as they stood after 9 November 2016. 

Tasima 1 

85. The dispositive point in relation to the RTMC's contractual argument is that Tasima 1 

ordered the transfer of the eNaTIS system and services as they existed on 9 

November 2016, in terms of a plan over a period of time after 9 November 2016.  This 
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was the causa of the transfer, and not the original Agreement (as it stood in 2007 or at 

all). 

86. First, Tasima 1 did not require the transfer of the eNaTIS system and services as they 

stood in 2007 or at some other point in time in the past, and it ordered no restitutionary 

remedies which would reach into the past.  This Court (in both the majority and 

minority judgments) made no attempt to discount the actual history of the matter.  On 

the contrary, this Court chose to formulate a just and equitable remedy under section 

172 of the Constitution.   

87. This Court was well aware that the eNaTIS system and services had, since 2007, been 

operated, managed, maintained, supported and further developed exclusively by 

Tasima.  With that in mind, Tasima 1 ordered a forward-looking transfer regime, to 

effect a transfer going forward.  It was not an order to restore the status quo prior to 

the 2010 extension (and certainly not an order to restore the status quo prior to the 

2007 to 2010 extension, which was not challenged).   

88. Indeed, this Court specifically declined to make an order that had retrospective effect, 

expressly awarding prospective relief to ensure that Tasima was not prejudiced - "In 

addition, the contract extension itself has already expired.  Setting aside the extension 

at this point should not, therefore, impact negatively on Tasima going forward."85    

89. The Court was well aware that the eNaTIS system and services had, from 2007 to at 

least 9 November 2016, been operated, managed, maintained, supported and further 

developed exclusively by Tasima.  Indeed, before this Court, the DoT and RTMC never 

requested that Tasima hand over some 2007 version of the system and services.  On 

85 Tasima 1, para 170, emphasis added 
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the contrary, there was universal acceptance and understanding of the fact that the 

totality of the system and services were to be handed over, and that the handover 

would include the operation, management, support and maintenance of the system, 

and not just some final product.   

90. It has also consistently been common cause that Tasima is a special purpose vehicle 

dedicated only to the operation, management, support and maintenance of the system, 

and the rendering of eNaTIS services.  The State has repeatedly confirmed as much 

on oath.86  Moreover, Tasima has, for many years, invoiced the State for services 

performed by a large body of employees.87  This is irreconcilable with the notion 

advanced by the RTMC that Tasima was, under the Agreement, merely required to 

develop and then transfer a finished product, and that such transfer would then merely 

be the transfer of the finished work product.  As indicated above, this would be to 

ignore almost a decade of subsequent developments and operation of the system, 

which was Tasima's sole business. 

91. On 5 April 2017, the RTMC took control and transfer of the entirety of the eNaTIS 

system and services, as they stood at that date.   It is unsustainable and illogical for 

the RTMC to assert that, while it took over every aspect of the full, up-to-date system 

and services, the transfer must be treated as if it occurred ten years earlier, under the 

terms of the Agreement as it existed then, and without regard to all that had factually 

and legally occurred after that date.  That assertion is at odds with the intention behind 

Tasima 1, which was to order transfer of an entire operation as it existed in November 

2016.   

86 AR Vol 7, RA, p 540 para 56 - p 542 para 63 
87 AR Vol 7, RA, p 542 para 64 - p 549 para 88 
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92. Secondly, Tasima 1 did not set aside the 2010 extension to the Agreement 

retrospectively; it did not even deal with the lawfulness of the extension of the 

Agreement from 2007 to 2010; and it did not impugn the lawfulness of any of the 

amendments to the Agreement over time.   

93. The majority judgment of Khampepe J emphasised that the relief was prospective, did 

not jeopardise Tasima's existing rights, and did not undermine the efficacy of any of 

the court orders enforcing the extension, to 23 June 2015.  Indeed, this Court 

confirmed that the State was in contempt of a number of such orders.88   

94. Third, this Court deliberately did not order a transfer in terms of the Agreement - "I am 

unconvinced that five years is necessary, nor that the unlawfully extended transfer 

management provisions are inevitably the correct vehicle for bringing the hand-over 

into fruition."89  This Court thus made it plain that those provisions were not to be 

applied. 

95. The fact that the transfer management provisions in the Agreement did not mention 

section 197 is of no moment, as section 197 applies by operation of law. 

96. This Court expressly ordered that an alternative transfer management plan was to 

apply, failing which the Migration Plan would apply.   The RTMC agreed with Tasima 

that such Migration Plan would include a section 197 component.90   

97. For the above reasons, it is apparent that Tasima 1 did not, contrary to the RTMC's 

assertions, roll back the clock and order a transfer of the 2007 version of the eNaTIS 

system in terms of the Agreement. 

88 Tasima 1, paras 170, 184 and 198 to 200 
89 Tasima 1, para 206 
90 AR Vol 1, SA, p 39 para 81 - p 42 para 89 
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Tasima 2 

98. Tasima 2 reinforces the above propositions: 

"[46] It is necessary to emphasise that before 23 June 2015 the contractual 

relationship between the parties was regulated by the terms of the Turnkey 

Agreement.  For the initial period the contract was lawful.  When the initial 

agreement was unlawfully extended on 1 May 2010 for a five-year period the 

parties fulfilled their respective obligations in terms of the unlawful contract until it 

was declared invalid and set aside on 23 June 2015.  After 23 June 2015, but 

before November 2016, the relationship between the parties had no contractual 

underpinning but was perpetuated by a series of court orders granted by the High 

Court.  After 9 November 2016, the parties’ relationship had no contractual 

substratum save for the migration plan whose sole purpose was to regulate the 

handover of the eNaTIS system to the DoT.  As is apparent from paragraph four 

of the order in Tasima I, the handover of the system could be implemented in one 

of two ways: either in terms of a handover plan agreed to between the parties 

within 10 days or if no agreement was reached within 10 days, in terms of the 

migration plan under schedule 18 of the Turnkey Agreement.  Whichever way 

was adopted, the handover had to be completed within 30 days from the date of 

the order of Tasima I." 

99. The Migration Plan referred to represented a default position which would apply if no 

transfer agreement was agreed by Tasima and the RTMC.  It was - as detailed in 

Tasima 1 - not the transfer plan which was part of the original Agreement (being the 

Transfer Management Provisions set out in Schedule 15).   
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100. Accordingly, Tasima 2 serves to reinforce the fact that the relationship between 

Tasima and the RTMC was, after 9 November 2016, based on the order in Tasima 1, 

rather than having some contractual underpinning (save to the limited extent provided 

for in Tasima 1 itself). 

101. As stated by this Court in Tasima 2, "This Court’s order in Tasima I is unequivocal.  It 

decrees that the eNaTIS system must be handed over to the RTMC within 30 days of 

the date of the order."  The "it" referred to is Tasima 1, which is the causa for transfer. 

The RTMC's concession 

102.  RTMC argues before this Court that "after the Turnkey Agreement came to an end in 

April 2007, [Tasima] unlawfully and unconstitutionally extended its involvement with 

eNaTIS to the point where, under the unlawfully extended contract, its business 

expanded to include the operation, maintenance, support and management of the 

eNaTIS system.  The problem with all of this, of course, is that Tasima's business only 

expanded after the Turnkey Agreement came to an end"91 (RTMC's emphasis). 

103.  RTMC thus concedes that Tasima's business developed from 2007 on.  There is no 

order that the status quo was reinstated as it was at 2007, however.  Indeed, there has 

been no challenge to the effect that Tasima's operation of its business from 2007 on 

was unlawful.  This Court ordered a transfer of what existed as at 9 November 2016 - 

ie: eight years into the development of Tasima's business. 

104.  RTMC's case is thus based on the fallacy that the parties are to act as if only the 2007 

work product transferred.  Once this is corrected, RTMC's argument self-implodes, 

91 RTMC CC HoA para 39 
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given its concession that a business was subsequently developed by Tasima, and it is 

plainly this business which transferred. 

Steenkamp J and the Labour Appeal Court 

105. Before Steenkamp J, no basis in law was made out to ignore the developments 

effected to the eNaTIS system between 2007 and 2017.  Steenkamp J found that the 

RTMC's reliance on a transfer of a fictional, 2007-based system developed in terms of 

the original five-year Agreement was unsustainable.92 

106. The LAC, when dealing with the RTMC's contractual argument, recorded as follows: 

"This argument unfortunately is based on a misreading of the order of the 

Constitutional Court. This order clearly provided that respondent was under an 

obligation, within 30 days of the granting of the order, to hand over the eNaTIS 

system to appellant. It provided for the possibility of an alternative transfer 

management plan to be agreed between the parties within ten days of the 

granting of the order. In the event that such an agreement could not be reached, 

provision was made for a default position namely that the mechanism for transfer 

would be the migration plan as set out in Schedule 18 to the Turnkey agreement. 

This alternative hardly constituted a resurrection of the Turnkey agreement simply 

because the Court provided that, absent an agreement to the contrary, a 

mechanism as had been set out in the Turnkey agreement was available to 

ensure that the court order could be properly implemented. 

It follows that the legal causa for the transfer was the order of the Constitutional 

Court in Tasima 1" (paras 33 and 34). 

92 AR Vol 9, Steenkamp Judgment, p 790 para 41 - p 791 para 48 
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Conclusion on the contractual argument 

107. In the circumstances, the causa of the section 197 transfer was not the validity or 

invalidity of the 2007 extension (which extension was not challenged or ruled upon), or 

the invalidity of the 2010 extension, or the Agreement itself.  Rather, the causa of the 

transfer was Tasima 1, which provided for the specific and tailored just and equitable 

remedy crafted by this Court under section 172 of the Constitution. 

108. On the undisputed facts, the RTMC took over the full business of Tasima "as is", with 

the clear intention of continuing to develop, operate, manage, support and maintain the 

eNaTIS system and related services on an uninterrupted basis. 

THE RTMC'S REPEATED REPRESENTATIONS THAT S 197 APPLIED AND WOULD BE 

GIVEN EFFECT TO 

109. Immediately after Tasima 1, the RTMC made several representations that it accepted 

section 197 of the LRA applied and would be given effect to. In all, over a dozen 

written recordals were made (as well as multiple representations in meetings with 

Tasima).   

110. After the handing down of Tasima 1, Tasima sought to facilitate agreement between 

itself and the DoT and RTMC, with a view to agreeing an alternative transfer plan, and 

then a migration plan, in order to bring about the transfer ordered in Tasima 1.  A 

number of meetings were held and extensive correspondence was then exchanged 

between the parties with a view to effecting transfer.   

111. Initially, the RTMC alleged that section 197 of the LRA did not apply, and it did not 

provide for this mechanism in its draft transfer plan.  Following the exchange of their 

respective draft transfer plans, the parties met again on 18 November 2016 in order to 
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agree on the terms of the handover plan.  At this meeting it was then agreed, by all the 

parties, that section 197 applied to all of Tasima’s staff members.93  The RTMC’s 

unequivocal agreement that section 197 would be triggered by the transfer, and that it 

applied to all of Tasima’s staff, is recorded in correspondence exchanged between the 

parties between 24 November 2016 and 3 March 2017:  

111.1 On 24 November 2016, Tasima received a letter from the DoT and RTMC which 

recorded, inter alia, that the RTMC would, in compliance with section 197 of the 

LRA, take over the employees of Tasima directly engaged in the operation of the 

system as at date of the handover, "subject to the reservation of RTMC’s rights 

under the LRA or other applicable laws".94 

111.2 This was echoed in correspondence from the RTMC on 25 November 2016, 

wherein it confirmed "that the RTMC has agreed on the transfer of staff directly 

engaged on the system in terms of Section 197 of the Labour Relations Act".95 

111.3 Tasima recorded this in-principle agreement in its correspondence of 

29 November 2016, where the migration plan framework principles included a 

section 197 process.96 

111.4 The RTMC again confirmed its acknowledgement of the applicability of section 

197 in correspondence dated 5 December 2016,97 although, as Tasima reminded 

93 AR Vol 1, SA, p 39 para 81 
94 AR Vol 1, SA, p 40 para 83 
95 AR Vol 1, SA, p 40 para 84, read with AR Vol 2, "FM17", p 153 para 12 
96 AR Vol 1, SA, p 40 para 85, read with AR Vol 2, "FM18" p 158 paras 19 - 21; p 160 row 2 
97 AR Vol 1, SA, p 40 para 86, read with AR Vol 2, "FM19", p 161 (see paras 8.4, 19.9, 26 and item 2 in the schedule 

attached to the letter). 
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the RTMC on 7 December 2016,98 the legal protection of section 197 applied by 

law, and not by election. 

111.5 From 15 to 27 February 2017 correspondence was exchanged between the 

RTMC and DoT, on the one hand, and Tasima, on the other.  Salient points 

included: 

111.5.1 the RTMC confirming that the principles agreed at a transfer meeting of 

23 February 2017 would apply, which included the transfer of all of Tasima's 

employees;99 

111.5.2 the RTMC confirming "that section 197 applies and [the RTMC] was ready 

to receive the transferred employees on the same terms and conditions of 

their current employment";100 

111.5.3 the RTMC "again plac[ing] on record that it will honour the provisions of 

section 197 as contained in the Labour Relations Act";101 

111.5.4 the RTMC confirming that, inter alia, annex "AA11" to its answering affidavit 

under case number CCT305/2016 was to apply, which included a section 

197 process;102 

111.5.5 the RTMC repeatedly confirming it accepted Tasima's in-principle migration 

plan and sequencing, both of which included a section 197 transfer.103 

98 AR Vol 1, SA, p 40 para 86, read with AR Vol 2, "FM20", p 175 para 6 
99 AR Vol 1, SA, p 41 para 87.1, read with AR Vol 2, "FM21.6", p 206 para 4 
100 AR Vol 1, SA, p 41 para 87.2, read with AR Vol 2, "FM21.6", p 206 para 6 
101 AR Vol 1, SA, p 41 para 87.3, read with AR Vol 2, "FM21.6", p 206 para 7 
102 AR Vol 1, SA, p 41 para 87.4, read with AR Vol 2, "FM21.1(a)", p 184 para 7 
103 AR Vol 2, "FM21.1" p 180 paras 3 and 3.1, read with "FM21.4" p 199 para 6 and "FM21.6", p 207 paras 10 and 11 
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111.6 Between 1 and 3 March 2017, there was a further exchange of correspondence 

between Tasima, on the one hand, and the RTMC and DoT, on the other.  In 

summary: 

111.6.1 Tasima proposed, and it was ultimately accepted, that there be a meeting 

on 7 March 2017 to discuss the in-principle terms pertaining to a handover 

of the Tasima employees under section 197 of the LRA;104 

111.6.2 the RTMC unequivocally recorded that it "has agreed without any 

reservation to take over all your client's employees in terms of the provisions 

of s197 of the LRA",105 had "agreed to the sequence of [Tasima's] migration 

plan and transfer of employees" (which entailed the transfer of all of 

Tasima's employees);106 that "the issue of section 197 of the LRA…is settled 

on the part of [the RTMC]"107 and "agreed to take [Tasima's] employees 

unreservedly subject to compliance with the LRA".108 

111.7 It was thus clearly understood and accepted, by both the RTMC and Tasima, that 

all of Tasima's employees would be taken on by the RTMC upon the transfer of 

the eNaTIS system and services. 

112. Even after the transfer (but before the hearing of the matter by Steenkamp J), the 

RTMC made representations to Parliament seeking an amount of R 72 million in 

respect of "eNaTIS personnel - section 197", which is a reference to its obligation to 

104 AR Vol 1, SA, p 41 para 88.1 
105 AR Vol 1, SA, p 41 para 88.2, read with AR Vol 3, "FM23.1", p 215 para 11 
106 AR Vol 1, SA, p 41 para 88.2, read with AR Vol 3, "FM23.1", p 216 para 17.2 
107 AR Vol 1, SA, p 41 para 88.2, read with AR Vol 3, "FM23.4", p 224 para 5 
108 AR Vol 1, SA, p 41 para 88.2, read with AR Vol 3, "FM23.4", p 224 para 10 
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take transfer of the Tasima employees under section 197 of the LRA.109  This has 

never been disputed by the RTMC.   

113. Moreover, preceding and during the period of negotiation pertaining to section 197, the 

State consistently argued that a transfer of the eNaTIS system and services could 

immediately be effected because the same employees would be rendering the 

services, and there would only be a change in management.  Disingenuously, this 

narrative held good only while the State was attempting to secure benefits before 

Court, and was abandoned when the time came for it to be honoured: 

113.1 In the proceedings to have the High Court order of Hughes J enforced under 

section 18(3) of the Superior Courts Act, 2013, it was stated, on oath, by the 

DoT's then Director General, Mr Selepe, that "[t]he current transfer from Tasima 

to the applicants and/or the RTMC essentially entails the change of management 

and nothing more.  The same staff that had been operating the eNaTIS system 

before the expiry of the contract will continue to operate the system".110   

113.2 In papers before this Court, the chief executive officer of the RTMC, Mr Msibi, 

stated, inter alia, that: 

113.2.1 the transfer of employees would be "seamless"; 

113.2.2 "The State will, through RTMC, also take transfer of the employed operators 

in terms of section 197 of the Labour Relations Act.  This the RTMC is 

prepared to do even though it has more experienced personnel than Tasima 

and even though the majority of Tasima's employees were employed by the 

109 AR Vol 7, RA, p 526 para 13, read with "RA1", p 583 - 584 
110 AR Vol 1, SA, p 45 para 100.1 read with AR Vol 3, "FM33", p 276 
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RTMC already since mid-2015 (after the court-challenge to its control was 

made)"; 

113.2.3 "[b]earing in mind that the RTMC will also take over the employees of 

Tasima in terms of section 197 of the LRA";  

113.2.4 "The RTMC has tendered, without any legal obligation to do so, to take over 

these employees in terms of section 197 of the LRA.  This takeover should 

put paid to any argument advanced by Tasima that the transfer cannot be 

completed within 30 days" [of course, this legal obligation does exist, 

contrary to Mr Msibi's averment to the contrary]; 

113.2.5 "Despite the RTMC's undertaking to take over Tasima's employees, Tasima 

has reneged on the 30 day transfer period imposed by this Court".111 

113.3 In papers before Potterill J in the High Court the RTMC and DoT recorded, on 

oath, that "the RTMC is to take over the employment of the very employees 

currently operating the eNaTIS" and "[t]he RTMC has tendered to take over these 

employees in terms of section 197 of the LRA".112 

114. Before Tuchten J, in order to convince His Lordship of the fact that an immediate 

transfer without a plan could be ordered safely (in the course of a dispute about the 

timing of the transfer ordered by Tasima 1), counsel for the RTMC stated, in open 

Court, that the transfer was a simple affair, given that "the staff remained, the 

shareholders walk out and the rest is what we have here" (our emphasis).113  

111 AR Vol 1, SA, p 45 para 100.2, read with AR Vol 3, "FM34", p 279 - 286 
112 AR Vol 1, SA, p 45 para 100.3, read with AR Vol 3, "FM35", p 287 - 291 
113 AR Vol 1, SA, p 45 para 100.4, read with AR Vol 3, "FM36", p 292 - 296 
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115. It is trite that a party cannot approbate and reprobate when advancing versions or legal 

submissions before a court.114  The RTMC was clearly fully aware of the binding 

nature, significance and gravity of its undertakings, as they were intended to be relied 

upon by the Courts, Tasima and the Employees.  It was, moreover, legally represented 

throughout. 

116. The RTMC has, in the circumstances, waived any right to go back on its stated 

position and assert that section 197 does not apply, or that the facts necessary for a 

section 197 transfer are absent.   

The Estoppel Argument 

117. Estoppel requires a representation made by words or conduct relating to a certain 

factual position.115  The question is whether the statements made constitute 

representations on the part of the RTMC which would have led a reasonable person in 

the position of Tasima and the employees to believe the truth of those representations 

and act thereon.116 

118. A statement concerning a conclusion of law can be made in such a form as to amount 

to a statement of fact.117  Thus, for instance, in Sampson v Union,118 at 479, Wessels 

JA quoted with approval the following passage in the judgment of Jessel MR in 

Eaglesfield v Marquis of Londonderry [1876] 4 ChD 693 at 702: 

114 Airports Company South Africa Ltd v Airport Bookshops (Pty) Ltd t/a Exclusive Books 2016 (1) SA 473 (GJ) para 17 
115 Road Accident Fund v Mothupi 2000 (4) SA 38 (SCA) para 28; Leeuw v FNB Ltd 2010 (3) SA 410 (SCA) para 11 
116 Aris Enterprises (Finance) (Pty) Ltd v Protea Assurance Co Ltd 1981 (3) SA 274 (A) at 292D-F; Leeuw, supra, para 16 
117 See Collen v AA Mutual Insurance Association Ltd 1954 (3) SA 625 (E); and Sampson v Union & Rhodesia Wholesale 

Ltd 1929 AD 468 at 479. 
118 Ibid 
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"A misrepresentation of law is this:  when you state the facts and state a 

conclusion of law so as to distinguish between facts and law.  The man who 

knows the facts is taken to know the law, but when you state that as a fact which 

no doubt involves as most facts do a conclusion of law, that is still a statement of 

fact and not a statement of law." 

119. The RTMC repeatedly acknowledged that it would simply be stepping into Tasima's 

shoes, and that Tasima was a special purpose vehicle whose sole business was the 

managing, maintenance, support and operation of the eNaTIS system and services.   

120. The RTMC's representations do not only unequivocally accept that all Tasima 

employees are to transfer in terms of section 197, but also carry with them an 

acceptance that all the jurisdictional prerequisites required for triggering section 197 of 

the LRA have been met. These representations acknowledge compliance with the 

prerequisites for a transfer of a business as a going concern.    

121. The RTMC has consistently conducted itself in a manner which is plainly inconsistent 

with the defences which it now seeks to assert.119  Accordingly, RTMC has waived any 

right to assert, and is estopped from asserting, that section 197 does not apply or that 

its requirements have not been met.120 Legal certainty, fairness and the rule of law 

demand no less.121 

119 Borstlap v Spangenberg 1974 (3) SA 695 (A) 
120 RA AR vol 8 p 626 para 150.  See the classic formulation for waiver in Laws v Rutherfurd 1924 AD 261, 263.  This 

formulation has been followed in many subsequent cases.  See for example Road Accident Fund v Mothupi 2000 (4) 
SA 38 (SCA) para 16.    

121 In the context of peremption of appeals, the Courts have held a party who has made statements and conducted itself in 
a manner which showed acquiescence to a very exacting standard and have prevented it resurrecting legal issues 
which it has accepted, no matter how meritorious its claims or rights may be, in the interests of legal certainty, finality 
and fairness.  This test has recently been affirmed even in a context where a party's notice to abide in the court a quo 
altogether precluded its participation in an appeal: Cilliers NO and Others v Ellis and Another [2017] ZASCA 13 (17 
March 2017). 
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122. Steenkamp J was also of the view that the RTMC could not simply change its position 

in the way it sought to do.  He summarised his views as follows: "the RTMC chose its 

attorney. Acting on the advice of that attorney, it represented to Tasima that the 

transfer of eNaTIS was one governed by s 197. They are still represented by their 

chosen attorney. Tasima has throughout acted on that understanding, until it was 

surprised by the RTMC’s volte face in its answering affidavit, when it submitted a case 

contrary to its earlier assurances. The RTMC must be held to its earlier acts and 

representations."122 

Conclusion on representations 

123. It is mala fide and unsustainable for the RTMC selectively to argue in some 

proceedings that it should prevail because section 197 of the LRA applies and the 

eNaTIS system and services is Tasima's sole business, and then to argue in other 

proceedings that it should succeed because section 197 does not apply to the very 

same transfer, and that Tasima has other businesses. 

124. The RTMC’s case is untenable.  Its appeal grounds are contrary to South African 

labour law principles; are not supported by any domestic authority; and fly in the face 

of precedent.  Moreover, the RTMC has conceded much of the case, having 

recognised that Tasima operated a business and that the RTMC has undergone 

section 197 transfers in the past, and repeatedly represented (to Tasima, Parliament 

and the Courts) that Tasima would be treated in the same way. 

125. How, then, does the RTMC try to distract attention from all of these - fatal - 

considerations and advance its appeal? 

122 AR Vol 9, Steenkamp Judgment, p 795 para 57 
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THE RTMC'S RELIANCE ON CORRUPTION ALLEGATIONS 

126. The RTMC’s attempt to paint Tasima and its operation of the eNaTIS system as an 

example of state capture and the product of corrupt activities is entirely unsustainable 

because it is without any factual foundation.  This Court should, with respect, not be 

swayed by these arguments, which are baseless and are included only to cloud the 

true issues with unfounded atmospherics. 

127. The RTMC says that Tasima secured the 2010 extension of the Turnkey Agreement by 

way of corrupt means, and that corruption and illegality have characterised Tasima's 

operation of the eNaTIS system.  This is false, and there is no factual basis for this 

serious allegation. 

128. There is no supporting material pertaining to alleged corruption in the RTMC's 

application for leave to appeal.  As the RTMC concedes, the only material which 

notionally bears on this aspect is that which is attached to its answering affidavit in 

Tasima's application for leave to reply in the cross-appeal under CCT 27/2019.  

However, that is a separate application, and the material (such as it is) cannot simply 

be imported into this application.123 

129. In any event, the material in that matter does not amount to evidence at all.  It consists 

of a provisional indictment which has been withdrawn for want of evidence and 

hearsay allegations by a deponent with no knowledge of the criminal case.  

130. It transpires that the State had no evidence of corruption or fraud.  Eventually, after the 

case against, inter alios, Tasima124 was postponed, at the State's instance, on 13 

occasions to allow for further investigation, it was formally and unconditionally 

123 Luster Products Inc v Magic Style Sales CC 1997 (3) SA 13 (SCA) para 13 
124 The State v S Ndebele and Others, Tshwane Magistrate's Court, case number 111/307/2015 
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withdrawn by the National Prosecuting Authority on the 14th occasion because there 

was simply no case.125 

131. Allegations of corruption did not serve before either Steenkamp J or the LAC.  The 

RTMC thus impermissibly requires this Court to act as a court of first and final instance 

on these issues, which this Court has repeatedly warned against and resisted.126  

Moreover, it would be acting as a court of first and final instance in relation to highly 

contentious disputes of fact, supported by no evidence, which implicate the rights of 

other parties not before this Court.  

The RTMC abused criminal processes  

132. It is apparent that, from as far back as April 2015, the Minister of Transport and the 

RTMC's Mr Msibi interfered in the criminal proceedings, applying pressure in order to 

advance its position in the civil litigation.127   

133. The timeline of events - which has not been disputed - demonstrates that the pressure 

applied by the RTMC on the investigating authorities was increased when the RTMC 

anticipated that the SCA would rule against it in December 2015.  Expecting an 

adverse finding by the SCA, the RTMC acted improperly to press for a provisional 

indictment to be placed before the SCA, and for arrests to be effected.  In this way, the 

DoT and the RTMC abused State infrastructure in an effort to enhance their civil case 

against Tasima and stave off an adverse SCA judgment.128   

125 AR Vol 13, AACC, p 1247 para 39 and 40 
126 Women's Legal Trust v President of the Republic of South Africa and Others 2009 (6) SA 94 (CC) par 27; National 

Treasury and Others v Opposition to Urban Tolling Alliance and Others 2012 (6) SA 223 (CC) par 19 and 20 
127 AR Vol 13, AACC, p 1248 para 42, read with AR Vol 14, "AA2", p 1299 - 1308 (the copy in the record is of poor quality; 

a better copy is annexed marked "HoA2"). 
128 AR Vol 13, AACC, p 1249 para 47 - p 1250 para 55  
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134. A letter dated 2 December 2015 from the National Commander of the Directorate for 

Priority Crime Investigation Anti-Corruption Investigation demonstrates the extent of 

the DoT and RTMC's interference, their exertion of unlawful pressure and the 

usurpation of the investigating team's powers.129  The letter records that: 

134.1 "there is crucial evidence of at least four witnesses outstanding"; 

134.2 "the main reason for the request to arrest is a request by the legal 

representatives of the Department of Transport and/or the Road Traffic 

Management Corporation to arrest"; 

134.3 "The prosecution team supports the investigation team that an arrest at this stage 

is premature, but is compelled to comply with instructions from the NDPP"; 

134.4 "the request to arrest is premature"; and 

134.5 "the initial target date for the prosecutor to draft the final indictment is set for 1 

March 2015 [presumably 2016].  This is a reasonable time for the investigation to 

be completed and to enable the prosecutor to make an informed decision 

whether or not to prosecute". 

135. When the prosecutions team applied for warrants of arrest of the accused, it was plain 

that they were doing so on instruction and against their better judgment.  In the 

supporting affidavit, the deponent, Lt Col Cloete, emphasised that "crucial evidence of 

at least four witnesses is still outstanding. In addition to these four witnesses, evidence 

must be obtained from the auditors of Brand Partners, MSRD and Sinosa and a former 

employee of DoT.  Bank Statements must still be analysed and section 205 subpoenas 

must be applied for to obtain additional bank statements of suspects.  The Pinnacle 

129 AR Vol 13, AACC, p 1251 para 58 read with AR Vol 14, "AA4", p 1315 - 1316 
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Point Golf weekend that Mr Thwala is alleged to have received must also be 

investigated."130  It is thus clear that material information was still outstanding.  Lt Col 

Cloete also stated that "No suspect was interviewed and afforded an opportunity, if 

they so elect, to respond to the allegations against them.  There is a reasonable 

possibility that if the suspects get an opportunity to answer to the allegations against 

them, they may be able to give an explanation that may refute the allegations.  Any 

such explanation may be the subject of further investigations."131   

136. It is contrary to the fair and proper administration of justice for the investigating and 

prosecuting authorities to be unduly influenced in this way.  The Minister of Transport, 

the DoT, the RTMC and their officers and legal representatives sought to press for a 

criminal prosecution to be instituted notwithstanding a lack of evidence and incomplete 

investigations.  They did so primarily to secure an unwarranted advantage in civil 

proceedings. 

137. In fact, as appears from an email dated 11 December 2015, sent by Adv Serunye to 

RTMC's senior counsel, evidence against Tasima was sorely lacking.132 

138. The facts thus completely undermine the spectre of corruption which the RTMC now 

attempts to place before this Court. 

139. The extraordinary State interference in the attempted prosecution of Tasima renders 

transparent the true nature and status of the indictment - it was a contrivance to create 

a wholly unjustified atmosphere of impropriety on the part of Tasima.  Ultimately, when 

130 AR Vol 13, AACC, p 1252 para 60, read with AR Vol 14, "AA6", p1320 - 1323 
131 Ibid 
132 AR Vol 13, AACC, p 1253 para 62, read with AR Vol 14, "AA7", p 1324 
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the State was required to prove its case, it could not, and the matter was withdrawn.  

Remarkably, the RTMC now seeks to rely on precisely the same contrivance.   

Civil cases where corruption was unsuccessfully alleged 

140. Before the SCA, in Tasima (Pty) Ltd v Department of Transport [2016] 1 All SA 465 

(SCA), the State relied on allegations of corruption as a justification for its lengthy 

delay in bringing its counter-application.  It failed. 

141. In Tasima 1, both the majority and minority judgments in this Court rejected the State's 

attempt to introduce the alleged new "evidence" pertaining to alleged fraud and 

corruption by Tasima.  Moreover, the majority judgment in Tasima 1 is unequivocal in 

its acceptance that Tasima was not at fault133 and that "the allegations of fraud and 

corruption [against Tasima] were not properly made, and therefore should not be 

considered.  Tasima vehemently denies the veracity of the allegations.  These were 

not properly ventilated before the High Court."134 

142. Since then, Tasima's position has only strengthened, given the withdrawal of the 

criminal charges for want of any evidence. 

143. The State's attempt to taint Tasima with such allegations was equally unsuccessful in 

the High Court.135 

144. The State has thus failed in every civil case it has brought to establish that Tasima was 

party to fraud or corruption.  Notwithstanding this consistent failure, the RTMC 

133 Tasima 1, paras 161 - 164, make it plain that the unlawful conduct was perpetrated by the Department of Transport's 
Mr Mahlalela.  There is no suggestion that Tasima was party to any illegality, let alone knowingly. 

134 Tasima 1, para 165.  See also paras 170 and 203, which are plainly inconsistent with any thesis that Tasima 1 was 
found to be knowingly party to an illegality, had acted unlawfully or was guilty of "looting". 

135 Tasima (Pty) Ltd v Department of Transport and Others (44095/2012) [2016] ZAGPPHC 138 (11 April 2016) paras 90 - 
107 
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nonetheless attempts to place allegations of corruption at the forefront of its case 

before this Court.  It does so merely to obfuscate the crisp and unanswerable issue of 

the applicability of section 197.   

LEAVE TO APPEAL THUS FALLS TO BE DENIED 

145. The RTMC contends that its case is so novel that South African jurisprudence has not 

been developed to address it, and thus the interests of justice dictate that leave to 

appeal should be granted.  It argues that the matter involves the interpretation of 

legislation, is inherently a constitutional matter, and will affect multiple organs of state.  

It concludes that its interpretation enjoys good prospects of success.  It seeks to 

bolster these contentions with reliance on unfounded allegations of corruption. 

146. The RTMC's interpretation of section 197 is not novel.  It has been dealt with at every 

level of the labour court system already (including this Court).  The legal principles are 

well established.  There is no legal uncertainty to be resolved.   

147. As demonstrated above, there also is no basis for the RTMC's attempted reliance on 

unfounded allegations of corruption. 

148. In the circumstances, we submit that the interests of justice are not served by granting 

the RTMC leave to appeal. 

CONCLUSION 

150.  The RTMC is bound by established South African precedent which makes reliance on 

English law unnecessary and inappropriate.  Further, the RTMC cannot - and should 

not be permitted to - escape its unequivocal representations to Tasima, Parliament and 

multiple Courts as to the applicability of section 197 of the LRA. 
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149. Indeed, its attempt to distance itself from its previous representations as to the 

applicability of section 197 and the fulfilment of its criteria, and its failure to reveal the 

fact that it has undergone a number of section 197 transfers without demur, is to be 

deprecated, and warrants the imposition of a punitive costs order. Accordingly, Tasima 

prays that leave to appeal be refused, alternatively, if granted, that the RTMC's appeal 

be dismissed, with the RTMC paying Tasima's costs on the scale as between attorney 

and own client, including the costs of two counsel.   

150. For the reasons set out in its answering affidavit,136 Tasima contends that a proper 

case exists for an order that Mr Msibi and Mr Kara-Vala pay Tasima's costs of this 

application de bonis propriis, on a punitive scale including the costs of two counsel, as 

well as an order that they should personally cover any RTMC legal costs (so as not to 

defray public funds),137 alternatively be ordered to file affidavits indicating why such an 

order should not be granted. 

A E FRANKLIN SC  

J P V McNALLY SC  
 
A W T ROWAN  
Counsel for Tasima  
Sandton Chambers  
16 July 2019 

136 AR Vol 13, AACC, p 1286 para 182 
137 See Gauteng Gambling Board and Another v MEC for Economic Development, Gauteng 2013 (5) SA 24 (SCA) at para 

54; Mogale City v Fidelity Security Services (Pty) Ltd and others 2015 (5) SA 590 (SCA) at para 21 and Clive Plasket, 
"Protecting the Public Purse: Appropriate Relief and Costs Orders Against Public Officials" (2000) 17 SALJ 151.   

                                                
 


	INTRODUCTION
	1. The appellant, the Road Traffic Management Corporation ("the RTMC"), seeks leave to appeal against the findings of two specialist labour Courts, both of which have found that section 197 of the Labour Relations Act, 1995 ("the LRA") applies to the ...
	2. Both the Labour Court (per Steenkamp J, in "the Steenkamp Judgment")P0F P and the Labour Appeal Court ("the LAC") (unanimously, in the "LAC Judgment")P1F P found that this was a case easily disposed of, as section 197 was plainly of application in ...
	3. Indeed, Steenkamp J found that this case was on all fours with the legal principles enunciated by this Court in City Power (Pty) Ltd v Grinpal Energy Management Services (Pty) Ltd,P2F P remarking that "[o]ne only needs to substitute “Grinpal” with ...
	4. The LAC agreed with Steenkamp J, holding that a holistic examination of the facts established that the "business operated by [Tasima] was transferred to [the RTMC]"P4F P and that the RTMC's case was based on a misreading of this Court’s order in De...
	5. The RTMC's case on appeal is based on three core propositions, namely that:
	5.1 the RTMC is statutorily exempt from the application of section 197 of the LRA;
	5.2 novel propositions of law that have not been considered under South African jurisprudence arise in this case, which warrant the adoption of foreign jurisprudence; and
	5.3 Tasima’s (alleged) corruption precludes the application of section 197.

	6. In fact, however:
	6.1 the RTMC has already, before this Court and the High Court, on oath confirmed that section 197 of the LRA applies to the eNaTIS transfer and would be given effect to.P6F P  These are concessions of fact which are binding on the RTMC.  It also made...
	6.2 the legal principles in this matter have already been considered and decided by every level of our judicial system, including this Court, and the facts of this matter are on all fours with a number of decided cases; and
	6.3 the State has been wholly unsuccessful - before the High Court, the Supreme Court of Appeal ("the SCA"), this Court and the criminal authorities - in establishing any basis for alleging corruption on Tasima’s part.  Tasima has consistently denied ...

	7. In pursuing this appeal, the RTMC is seeking to evade its lawful obligations, to the detriment of dozens of individuals and their families, who are dependent on the income they receive from their employment with the RTMC.P10F P
	8. In these circumstances, the RTMC's application is unsustainable, characterised by deliberate omissions and misrepresentations, and constitutes an abuse of process.  Accordingly, Tasima - in addition to seeking a dismissal of the RTMC's leave to app...
	BACKGROUNDP12F
	9. This Court is familiar with the background to this matter, having delivered judgments in Tasima 1 and Tasima 2.P13F P We emphasise the following material facts.
	10. For almost 15 years, Tasima was the (sole) entity responsible for the development, operation, management, control, and maintenance of the eNaTIS system and various services in relation to the system.P14F P  The development of the eNaTIS system was...
	11. The eNaTIS system and the rendering of eNaTIS services was Tasima’s only business.P16F P  Tasima was a special purpose vehicle designed solely to be the eNaTIS custodian and operator, and to render the eNaTIS services.P17F P  The eNaTIS system thu...
	12. In Tasima 1, this Court ordered that the eNaTIS system and services be transferred from Tasima to the RTMC within a period of 30 days from 9 November 2016.  Tasima 1 required Tasima and the RTMC to "meet within 10 days to agree on how the transfer...
	13. In the course of negotiating the alternative transfer plan pursuant to paragraph 207 of Tasima 1 (which plan was ultimately not agreed upon), the RTMC unambiguously accepted that it would, upon transfer of the eNaTIS system and services, be bound ...
	14. Tasima kept the employees updated as to the RTMC’s stance, and transfer steps for the employees were even initiated by both Tasima and the RTMC.  Tasima engaged labour law specialists and prepared a section 197 employee transfer agreement to give ...
	15. The RTMC took transfer of the eNaTIS system on 5 April 2017, but then performed a complete volte face in relation to its undertaking to take transfer of the employees.  It denied any obligation to take on any of the employees, and refused to do so...
	16. As a consequence, Tasima was forced to bring urgent proceedings in the Labour Court to compel the RTMC to comply with its obligations under section 197.
	17. On 25 May 2017, Steenkamp J ruled that all of Tasima's then employees (being the 5PthP to 84PthP respondents before him - "the Employees") had transferred automatically to the RTMC in terms of section 197 with effect from 5 April 2017 upon transfe...
	18. The RTMC appealed the Steenkamp Order, but the LAC confirmed that all of the Employees had indeed transferred to the RTMC under section 197 of the LRA. The LAC altered the effective date of the transfer to 23 June 2015, which ruling is the subject...
	COMPLIANCE WITH SECTION 197
	19. Section 197 applies where there is (1) a business, trade, undertaking or service ("business"), or part of a business (2) that is transferred (3) as a going concern.  In this instance, as found by the LAC and Steenkamp J, all of these prerequisites...
	20. The issue on appeal is not whether Tasima has met the jurisdictional requirements of section 197, but rather whether section 197 applies at all.
	21. If this Court rejects the RTMC’s argument that section 197 cannot apply for the reasons canvassed below, then there is no dispute that the requirements of section 197 have in fact been met. And, as the jurisprudence of this Court establishes, no e...
	UBusiness
	22. Tasima has set out, in great detail, what the eNaTIS system and services and its business comprised of.P23F P  The RTMC has, moreover, repeatedly conceded that operating, managing, maintaining and supporting the eNaTIS, and rendering eNaTIS servic...
	UTransfer
	23. A "transfer" entails the movement of the business from one person to another and is intended to be widely construed.P25F P
	24. The mode of transfer is irrelevant, and it is of no consequence whether or not there is a contractual link between the transferor and the transferee.P26F P  All that is relevant is whether what is transferred is a business in operation that remain...
	25. Plainly that is the case here, as set out below.
	UAs a going concern
	26. The test for determining whether a business was transferred as a "going concern" was laid down by this Court in NEHAWU v University of Cape Town, in the following oft-quoted passage:
	"The phrase 'going concern' is not defined in the LRA.  It must therefore be given its ordinary meaning unless the context indicates otherwise.  What is transferred must be a business in operation 'so that the business remains the same but in differen...

	27. Both the majority and minority judgments in Aviation Union v SAA affirm this approach.P29F P
	28. In determining whether there has been a transfer as a going concern, a primary consideration is the nature of the business.P30F P
	29. Typically, in an analysis of the business transferring or transferred, a distinction is drawn between labour intensive and asset-reliant services.  This consideration arises because the transfer of employees alone, without the transfer of any asse...
	30. The essential question is ultimately whether, after the transfer, the undertaking has retained its identity.P32F P
	31. Where services are involved, what must be transferred is the business that supplies services.  That being so, the mere termination of a service contract would not, without more, constitute a transfer within the contemplation of the section.P33F P ...
	32. In Aviation Union v SAA, this Court considered the fact that the premises from which the business (service) was conducted, and the assets with which it was conducted, both transferred was a strong indicator that there had been a transfer of a busi...
	33. The decision in City Power accepted and built on the foundations of NEHAWU v University of Cape Town and Aviation Union v SAA.  In that case, a full handover took place, from Grinpal to City Power, of the entire infrastructure, software and databa...
	34. As Tasima demonstrated, in great detail in its papers, the eNaTIS system and services comprised the sole business and income generating activity undertaken by Tasima (which has been conceded, on oath, by the RTMC on numerous occasions).P37F P  Tas...
	UConclusion on s197 factors
	35. The facts and the findings of this Court in Aviation Union v SAA and City Power are plainly pertinent to the present matter.  It will be submitted that the present case is an a fortiori case.
	36. The RTMC has, as aforesaid, taken over all aspects of Tasima's only business. The RTMC has, seamlessly, taken over all operations previously performed by Tasima.  The RTMC is in control of the infrastructure previously used by Tasima, at the premi...
	37. We submit no basis exists to disturb the findings by Steenkamp J and the LAC that all criteria necessary for a section 197 transfer are present in this case.
	38. Given the clear compliance with s197 criteria, the RTMC’s submission in its heads is, rather, that the RTMC is somehow exempt from s197 or that s197 is contractually excluded. There is simply no legal basis for this submission, as we illustrate be...
	THE STATUTORY EXEMPTION ARGUMENT
	39. The RTMC contends - as a legal absolute - that s197 does not (and can never) apply to it because it is a "not for profit", non-commercial, regulatory authority, included under Schedule 3A of the Public Finance Management Act, 1999 ("the PFMA").  A...
	40. The RTMC also advances a secondary argument that what was transferred to it was a “regulatory facility” used by a statutory body to discharge a public mandate, and not an economic activity which constitutes a business capable of being transferred ...
	UThe exemption defence
	41. The RTMC contends that, as a quasi-regulator, it is not an economic entity and is not operated as a commercial business.  It therefore cannot take over an economic entity; if no economic entity is received, then no business is transferred.  Accord...
	42. The RTMC is unable to muster any domestic authority to support its contention, and instead relies principally on English tax law to support its argument. Moreover, this additional argument is in any event unsustainable on the facts.
	The RTMC has accepted several s197 transfers in the previous financial year
	43. Within the last year or so, the RTMC has undergone no fewer than three section 197 transfers and has received over 190 employees pursuant thereto.  The RTMC's 2017/2018 annual report reflects this,P43F P and the Minister of Transport has confirmed...
	44. Thus, contrary to the position it takes in this matter, the RTMC itself has always accepted, even after raising its new argument in this application, that it is subject to section 197 of the LRA and enjoys no special statutory exemption therefrom.
	The nature of the recipient is irrelevant and not a factor recognised in our law
	45. In any event, the character of the entity receiving the business as a going concern is of no relevance under section 197.  The only criterion is that it must be an employer.
	46. The Road Traffic Management Corporation Act, 1999 ("the RTMC Act") provides, inter alia in section 20(1), that the RTMC is to have employees.  It is thus clearly an employer for purposes of s197(1)(b) of the LRA and this criterion is met.
	47. Section 197 requires there to be a transfer of a business, as defined, by one employer to another employer as a going concern.  Once it is established that the transferor and transferee are employers, the remaining enquiry is a factual one as to w...
	48. It is incontestable that if the eNaTIS system and services were to have been transferred to a private company this would have constituted the transfer of a "business".  It cannot be that, where they are transferred to the RTMC, the same system and...
	49. The RTMC's position is at odds with the LRA, which, pursuant to section 209, binds the State, in all of its manifestations.  The RTMC is also not excluded from the application of the LRA in terms of section 2 thereof.  Indeed, the LRA expressly re...
	The reliance on English tax law is misplaced
	50. The RTMC's position is also at odds with the direct pronouncements of this Court, particularly in Aviation Union and City Power v Grinpal.  There is, accordingly, no need to resort to the findings of foreign courts in deciding whether section 197 ...
	51. Moreover, as Skweyiya J held in Khumalo and Another v Member of the Executive Council for Education: KwaZulu Natal,P46F P relying on section 209 of the LRA:
	"[30] Historically, public-sector employment and private employment were regulated by distinct legal regimes in South Africa. Since the adoption of the LRA, public sector employment has largely been synchronised with the legal regulation of employment...
	[31] In Chirwa, this Court held:
	"UThe LRA does not differentiate between the state and its organs as an employer, and any other employer. Thus, it must be concluded that the state and other employers should be treated in similar fashionU" (emphasis added).

	52. In Grinpal, this Court held: "No case has been made for the preferential treatment of a municipal entity, or other entity that performs a public function akin to that of a municipality, from the application of section 197.  There are numerous inst...
	53. Steenkamp J further correctly relied upon ToddP48F P for the proposition that section 197 applied to private and public entities alike, and not only to commercial, profit-making enterprises.
	54. The English-law principle on which the RTMC places reliance has developed in an entirely different legal setting and statutory context.  The RTMC's resort to English-law is thus unwarranted.  There is no lacuna in our domestic law; in terms of dom...
	55. The LAC noted as much when it held that "[t]he fact that it [Tasima's business] was transferred to a statutory authority cannot, on its own, convert that which was a business as defined in s197 of the LRA to an enterprise that fell outside of the ...
	56. Even absent this authority, this Court has cautioned against the uncritical use of English and European authorities.P50F
	The LRA stipulates which entities are excluded therefrom, but does not list the RTMC
	57. The LRA - in section 2 - lists those entities which are excluded from the operation of the LRA.  The RTMC is not listed as an excluded entity.  Had there been any legislative intention to exclude the RTMC from the LRA - wholly or partially - this ...
	The PFMA argument
	58. The RTMC argues nonetheless that, given that it is listed in schedule 3A of the PFMA, as opposed to Schedule 2, it is a "non-business public entity" and, accordingly, can never receive a business, thus rendering it statutorily exempt from the appl...
	59. This argument is unsustainable.  Whether there is a business being transferred as a going concern must be determined under and in terms of the LRA.  There is no basis for a court making a determination under section 197 of the LRA to have regard t...
	60. The RTMC is listed as a "National Public Entity" as one of the "Other Public Entities" in Schedule 3A of the PFMA.  This is in contrast to Schedule 2, which deals with "Major Public Entities".  This is of no moment for present purposes.  There is ...
	61. The LRA applies to the State in all its guises, including all public entities.  Many of the cases that have come before this Court dealing with section 197 related to entities and organisations which were statutory bodies and / or were not underta...
	62. The RTMC further relies on a distinction that Schedule 2 public entities - which it concedes are bound by section 197 of the LRA - charge VAT and make profits, whereas the RTMC does not.  But there is no basis for the RTMC to be excluded from the ...
	62.1 The PFMA expressly allows the RTMC to budget for surpluses (profit), provided that the written approval of National Treasury is obtained.P56F P
	62.2 Further, the RTMC Act itself provides for surplus funds of the RTMC to be reported, banked and, if necessary, utilised.P57F P
	62.3 The RTMC's publicly available annual report echoes this, stating that "no profits or gains will be distributed to any person, the funds will be utilised solely for investment or object for which it was established."P58F
	62.4 Moreover, the RTMC concedes in its own papers that the making of a profit is not an essential element to determine whether a business has transferred.P59F
	62.5 The RTMC has debtors, creditors, contractual arrangements with third parties and service providers and multiple revenue streams.  It receives hundreds of millions of Rand a year from transaction fees generated by the eNaTIS system, which are used...

	UThe regulatory facility argument
	63. The RTMC contends that this Court is called upon to determine, for the first time, whether section 197 applies to an activity which is said to be principally and primarily of a regulatory nature, rather than a business.
	64. The RTMC accepted a quo that what Tasima developed after 2007 was a "business", as recorded by Steenkamp J in paragraphs 42 and 43 of the Steenkamp Judgment.  Indeed, the very same activity which the RTMC alleges is regulatory was initially descri...
	65. Moreover, it is clear that the RTMC does not act solely, or even principally, as a regulator.  In particular, in operating, managing, maintaining and supporting the eNaTIS services, it acts as a commercial enterprise or at least in a manner akin t...
	66. The RTMC has a number of characteristics that qualify it as an entity which is sufficiently connected with economic life to enable it to take transfer of a business:
	66.1 it is overseen by a chief executive officer, who reports to a shareholder committee;P62F P
	66.2 it has a board, as well as paid employees;P63F P
	66.3 it is concerned, inter alia, with protecting the financial soundness of functional units within the RTMC;P64F
	66.4 it has a governance and business plan;P65F
	66.5 it seeks to attract private sector investment, and is concerned with rates of return;P66F
	66.6 it must establish functional units, overseen by managers, who are "responsible for the day-to-day functioning of a functional unit, and must manage the unit Uon a commercial basisU in accordance with the business and financial plan" (emphasis add...
	66.7 it must submit annual reports and is audited;P68F
	66.8 it generates revenue through the sale of services and invests funds to receive interest;P69F
	66.9 it may make a profit;P70F
	66.10 it must open one or more bank accounts;P71F P and
	66.11 it may establish companies, acquire shares in project companies with private shareholding, conclude investment contracts or trade and sell shares.P72F

	67. The RTMC's challenge to the effect that the term "business" must be narrowly interpreted to carve out "regulatory facilities" is thus contrary to its own characterisation of what was transferred.  It is divorced from the reality of the RTMC's oper...
	68. Moreover, the distinction sought to be drawn by the RTMC is not supported (and has already been ruled against) in our law.  The argument that the "public authority" nature of the recipient must inform the nature of what is transferred has been rej...
	69. The LAC has construed the term "business" extremely broadly.P74F P  In addition, both this Court and the LAC have affirmed that the aim of the definition is to cast the net as widely as possible.P75F P  Indeed, the Labour Court has remarked that "...
	What was transferred was a complete business
	70. The RTMC concedes that Tasima "geared its whole business around it [the eNaTIS system]"P77F P (our emphasis).  It follows then that, if Tasima has transferred everything it used to run its business, that business will have transferred.
	71. The RTMC has, seamlessly, taken over all operations previously performed by Tasima.P78F P  The RTMC is in control of the infrastructure previously used by Tasima, at the premises previously occupied by Tasima, using assets, information and intelle...
	72. There is no dispute on the papers that on 5 April 2017, the RTMC assumed full control of the premises from which Tasima had operated the eNaTIS system, as well as the operational system and the extensive infrastructure installed there.  This inclu...
	73. All eNaTIS assets and documentation were, directly or indirectly, seized by the RTMC.  All components necessary to operate the system, and the system itself, were thus, de facto, brought under the control of the RTMC.  The eNaTIS system and servic...
	74. From 5 April 2017, the RTMC therefore ran the entire undertaking which Tasima had previously performed, and which represented Tasima’s sole business.  Tasima retained none of the eNaTIS components, assets, facilities, contracts, code or infrastruc...
	75. The essential question under section 197 is ultimately whether, after the transfer, the undertaking has retained its identity.  Thus in COSAWU v Zikhethele, the Labour Court stated as follows:
	76. As Steenkamp J noted, this is a case comparable to Grinpal, where this Court ruled that "On the present facts, there is no dispute that City Power took over the full business ‘as is’, with all of the complex network infrastructure, assets, knowho...
	UConclusions on the exemption from section 197 argument
	77. The RTMC has undergone a number of section 197 transfers, within the immediate past.  It has also acknowledged that what Tasima transferred constituted a "business".  Nonetheless, it now seeks to introduce a novel argument, alien to South African ...
	78. This approach is unsustainable and does not withstand factual or legal scrutiny.
	THE ARGUMENT THAT THE TURNKEY AGREEMENT EXCLUDED S197 OF THE LRA
	79. The RTMC presents an alternative argument based in contract.  It is that the subject matter of the transfer which this Court ordered in Tasima 1 was not the eNaTIS system and services as they then stood, but rather the system and services somehow ...
	80. This argument is based on a fundamental misreading of Tasima 1.  As confirmed by Steenkamp J, the LAC and this Court in Tasima 2, the causa for the transfer is not the original Turnkey agreement, but rather this Court's order in Tasima 1.
	81. The original Agreement terminated in 2007.  It envisaged that Tasima would develop the new eNaTIS system and provided the option for Tasima to hand it over as a work product to the State or a designated third party.  No employees would transfer un...
	82. That is, however, only part of the story.  The Agreement was amended and extended on several occasions after 2007, all of which amendments and extensions were preserved by this Court in Tasima 1.  Under these amendments, Tasima conducted the busin...
	83. The RTMC's argument thus ignores almost a decade of the actual enhancement, operation, support, maintenance and management of the system, which entailed the employment of many employees by Tasima, and which constituted its business, as was recogni...
	84. What was ordered to be transferred was not simply a developed system, as it stood in 2007, but the eNaTIS system and services as they stood UafterU 9 November 2016.
	UTasima 1
	85. The dispositive point in relation to the RTMC's contractual argument is that Tasima 1 ordered the transfer of the eNaTIS system and services as they existed Uon 9 November 2016U, in terms of a plan over a period of time UafterU 9 November 2016.  T...
	86. UFirstU, Tasima 1 did not require the transfer of the eNaTIS system and services as they stood in 2007 or at some other point in time in the past, and it ordered no restitutionary remedies which would reach into the past.  This Court (in both the ...
	87. This Court was well aware that the eNaTIS system and services had, since 2007, been operated, managed, maintained, supported and further developed exclusively by Tasima.  With that in mind, Tasima 1 ordered a forward-looking transfer regime, to ef...
	88. Indeed, this Court specifically declined to make an order that had retrospective effect, expressly awarding prospective relief to ensure that Tasima was not prejudiced - "In addition, the contract extension itself has already expired.  Setting asi...
	89. The Court was well aware that the eNaTIS system and services had, from 2007 to at least 9 November 2016, been operated, managed, maintained, supported and further developed exclusively by Tasima.  Indeed, before this Court, the DoT and RTMC never ...
	90. It has also consistently been common cause that Tasima is a special purpose vehicle dedicated only to the operation, management, support and maintenance of the system, and the rendering of eNaTIS services.  The State has repeatedly confirmed as mu...
	91. On 5 April 2017, the RTMC took control and transfer of the entirety of the eNaTIS system and services, as they stood at that date.   It is unsustainable and illogical for the RTMC to assert that, while it took over every aspect of the full, up-to-...
	92. USecondlyU, Tasima 1 did not set aside the 2010 extension to the Agreement retrospectively; it did not even deal with the lawfulness of the extension of the Agreement from 2007 to 2010; and it did not impugn the lawfulness of any of the amendments...
	93. The majority judgment of Khampepe J emphasised that the relief was prospective, did not jeopardise Tasima's existing rights, and did not undermine the efficacy of any of the court orders enforcing the extension, to 23 June 2015.  Indeed, this Cour...
	94. UThirdU, this Court deliberately did not order a transfer in terms of the Agreement - "I am unconvinced that five years is necessary, nor that the unlawfully extended transfer management provisions are inevitably the correct vehicle for bringing t...
	95. The fact that the transfer management provisions in the Agreement did not mention section 197 is of no moment, as section 197 applies by operation of law.
	96. This Court expressly ordered that an alternative transfer management plan was to apply, failing which the Migration Plan would apply.   The RTMC agreed with Tasima that such Migration Plan would include a section 197 component.P89F P
	97. For the above reasons, it is apparent that Tasima 1 did not, contrary to the RTMC's assertions, roll back the clock and order a transfer of the 2007 version of the eNaTIS system in terms of the Agreement.
	UTasima 2
	98. Tasima 2 reinforces the above propositions:
	"[46] It is necessary to emphasise that before 23 June 2015 the contractual relationship between the parties was regulated by the terms of the Turnkey Agreement.  For the initial period the contract was lawful.  When the initial agreement was unlawful...

	99. The Migration Plan referred to represented a default position which would apply if no transfer agreement was agreed by Tasima and the RTMC.  It was - as detailed in Tasima 1 - not the transfer plan which was part of the original Agreement (being t...
	100. Accordingly, Tasima 2 serves to reinforce the fact that the relationship between Tasima and the RTMC was, after 9 November 2016, based on the order in Tasima 1, rather than having some contractual underpinning (save to the limited extent provided...
	101. As stated by this Court in Tasima 2, "This Court’s order in Tasima I is unequivocal.  UItU decrees that the eNaTIS system must be handed over to the RTMC within 30 days of the date of the order."  The "it" referred to is Tasima 1, which is the ca...
	UThe RTMC's concession
	102.  RTMC argues before this Court that "after the Turnkey Agreement came to an end in April 2007, [Tasima] unlawfully and unconstitutionally extended its involvement with eNaTIS to the point where, under the unlawfully extended contract, its busines...
	103.  RTMC thus concedes that Tasima's business developed from 2007 on.  There is no order that the status quo was reinstated as it was at 2007, however.  Indeed, there has been no challenge to the effect that Tasima's operation of its business from 2...
	104.  RTMC's case is thus based on the fallacy that the parties are to act as if only the 2007 work product transferred.  Once this is corrected, RTMC's argument self-implodes, given its concession that a business was subsequently developed by Tasima,...
	USteenkamp J and the Labour Appeal Court
	105. Before Steenkamp J, no basis in law was made out to ignore the developments effected to the eNaTIS system between 2007 and 2017.  Steenkamp J found that the RTMC's reliance on a transfer of a fictional, 2007-based system developed in terms of the...
	106. The LAC, when dealing with the RTMC's contractual argument, recorded as follows:
	"This argument unfortunately is based on a misreading of the order of the Constitutional Court. This order clearly provided that respondent was under an obligation, within 30 days of the granting of the order, to hand over the eNaTIS system to appella...
	It follows that the legal causa for the transfer was the order of the Constitutional Court in Tasima 1" (paras 33 and 34).

	UConclusion on the contractual argument
	107. In the circumstances, the causa of the section 197 transfer was not the validity or invalidity of the 2007 extension (which extension was not challenged or ruled upon), or the invalidity of the 2010 extension, or the Agreement itself.  Rather, th...
	108. On the undisputed facts, the RTMC took over the full business of Tasima "as is", with the clear intention of continuing to develop, operate, manage, support and maintain the eNaTIS system and related services on an uninterrupted basis.
	THE RTMC'S REPEATED REPRESENTATIONS THAT S 197 APPLIED AND WOULD BE GIVEN EFFECT TO
	109. Immediately after Tasima 1, the RTMC made several representations that it accepted section 197 of the LRA applied and would be given effect to. In all, over a dozen written recordals were made (as well as multiple representations in meetings with...
	110. After the handing down of Tasima 1, Tasima sought to facilitate agreement between itself and the DoT and RTMC, with a view to agreeing an alternative transfer plan, and then a migration plan, in order to bring about the transfer ordered in Tasima...
	111. Initially, the RTMC alleged that section 197 of the LRA did not apply, and it did not provide for this mechanism in its draft transfer plan.  Following the exchange of their respective draft transfer plans, the parties met again on 18 November 20...
	111.1 On 24 November 2016, Tasima received a letter from the DoT and RTMC which recorded, inter alia, that the RTMC would, in compliance with section 197 of the LRA, take over the employees of Tasima directly engaged in the operation of the system as ...
	111.2 This was echoed in correspondence from the RTMC on 25 November 2016, wherein it confirmed "that the RTMC has agreed on the transfer of staff directly engaged on the system in terms of Section 197 of the Labour Relations Act".P94F
	111.3 Tasima recorded this in-principle agreement in its correspondence of 29 November 2016, where the migration plan framework principles included a section 197 process.P95F
	111.4 The RTMC again confirmed its acknowledgement of the applicability of section 197 in correspondence dated 5 December 2016,P96F P although, as Tasima reminded the RTMC on 7 December 2016,P97F P the legal protection of section 197 applied by law, a...
	111.5 From 15 to 27 February 2017 correspondence was exchanged between the RTMC and DoT, on the one hand, and Tasima, on the other.  Salient points included:
	111.5.1 the RTMC confirming that the principles agreed at a transfer meeting of 23 February 2017 would apply, which included the transfer of all of Tasima's employees;P98F
	111.5.2 the RTMC confirming "that section 197 applies and [the RTMC] was ready to receive the transferred employees on the same terms and conditions of their current employment";P99F
	111.5.3 the RTMC "again plac[ing] on record that it will honour the provisions of section 197 as contained in the Labour Relations Act";P100F
	111.5.4 the RTMC confirming that, inter alia, annex "AA11" to its answering affidavit under case number CCT305/2016 was to apply, which included a section 197 process;P101F
	111.5.5 the RTMC repeatedly confirming it accepted Tasima's in-principle migration plan and sequencing, both of which included a section 197 transfer.P102F

	111.6 Between 1 and 3 March 2017, there was a further exchange of correspondence between Tasima, on the one hand, and the RTMC and DoT, on the other.  In summary:
	111.6.1 Tasima proposed, and it was ultimately accepted, that there be a meeting on 7 March 2017 to discuss the in-principle terms pertaining to a handover of the Tasima employees under section 197 of the LRA;P103F
	111.6.2 the RTMC unequivocally recorded that it "has agreed without any reservation to take over all your client's employees in terms of the provisions of s197 of the LRA",P104F P had "agreed to the sequence of [Tasima's] migration plan and transfer o...

	111.7 It was thus clearly understood and accepted, by both the RTMC and Tasima, that all of Tasima's employees would be taken on by the RTMC upon the transfer of the eNaTIS system and services.

	112. Even after the transfer (but before the hearing of the matter by Steenkamp J), the RTMC made representations to Parliament seeking an amount of R 72 million in respect of "eNaTIS personnel - section 197", which is a reference to its obligation to...
	113. Moreover, preceding and during the period of negotiation pertaining to section 197, the State consistently argued that a transfer of the eNaTIS system and services could immediately be effected because the same employees would be rendering the se...
	113.1 In the proceedings to have the High Court order of Hughes J enforced under section 18(3) of the Superior Courts Act, 2013, it was stated, on oath, by the DoT's then Director General, Mr Selepe, that "[t]he current transfer from Tasima to the app...
	113.2 In papers before this Court, the chief executive officer of the RTMC, Mr Msibi, stated, inter alia, that:
	113.2.1 the transfer of employees would be "seamless";
	113.2.2 "The State will, through RTMC, also take transfer of the employed operators in terms of section 197 of the Labour Relations Act.  This the RTMC is prepared to do even though it has more experienced personnel than Tasima and even though the maj...
	113.2.3 "[b]earing in mind that the RTMC will also take over the employees of Tasima in terms of section 197 of the LRA";
	113.2.4 "The RTMC has tendered, without any legal obligation to do so, to take over these employees in terms of section 197 of the LRA.  This takeover should put paid to any argument advanced by Tasima that the transfer cannot be completed within 30 d...
	113.2.5 "Despite the RTMC's undertaking to take over Tasima's employees, Tasima has reneged on the 30 day transfer period imposed by this Court".P110F

	113.3 In papers before Potterill J in the High Court the RTMC and DoT recorded, on oath, that "the RTMC is to take over the employment of the very employees currently operating the eNaTIS" and "[t]he RTMC has tendered to take over these employees in t...

	114. Before Tuchten J, in order to convince His Lordship of the fact that an immediate transfer without a plan could be ordered safely (in the course of a dispute about the timing of the transfer ordered by Tasima 1), counsel for the RTMC stated, in o...
	115. It is trite that a party cannot approbate and reprobate when advancing versions or legal submissions before a court.P113F P  The RTMC was clearly fully aware of the binding nature, significance and gravity of its undertakings, as they were intend...
	116. The RTMC has, in the circumstances, waived any right to go back on its stated position and assert that section 197 does not apply, or that the facts necessary for a section 197 transfer are absent.
	UThe Estoppel Argument
	117. Estoppel requires a representation made by words or conduct relating to a certain factual position.P114F P  The question is whether the statements made constitute representations on the part of the RTMC which would have led a reasonable person in...
	118. A statement concerning a conclusion of law can be made in such a form as to amount to a statement of fact.P116F P  Thus, for instance, in Sampson v Union,P117F P at 479, Wessels JA quoted with approval the following passage in the judgment of Jes...
	"A misrepresentation of law is this:  when you state the facts and state a conclusion of law so as to distinguish between facts and law.  The man who knows the facts is taken to know the law, but when you state that as a fact which no doubt involves a...

	119. The RTMC repeatedly acknowledged that it would simply be stepping into Tasima's shoes, and that Tasima was a special purpose vehicle whose sole business was the managing, maintenance, support and operation of the eNaTIS system and services.
	120. The RTMC's representations do not only unequivocally accept that all Tasima employees are to transfer in terms of section 197, but also carry with them an acceptance that all the jurisdictional prerequisites required for triggering section 197 of...
	121. The RTMC has consistently conducted itself in a manner which is plainly inconsistent with the defences which it now seeks to assert.P118F P  Accordingly, RTMC has waived any right to assert, and is estopped from asserting, that section 197 does n...
	122. Steenkamp J was also of the view that the RTMC could not simply change its position in the way it sought to do.  He summarised his views as follows: "the RTMC chose its attorney. Acting on the advice of that attorney, it represented to Tasima tha...
	UConclusion on representations
	123. It is mala fide and unsustainable for the RTMC selectively to argue in some proceedings that it should prevail because section 197 of the LRA applies and the eNaTIS system and services is Tasima's sole business, and then to argue in other proceed...
	124. The RTMC’s case is untenable.  Its appeal grounds are contrary to South African labour law principles; are not supported by any domestic authority; and fly in the face of precedent.  Moreover, the RTMC has conceded much of the case, having recogn...
	125. How, then, does the RTMC try to distract attention from all of these - fatal - considerations and advance its appeal?
	THE RTMC'S RELIANCE ON CORRUPTION ALLEGATIONS
	126. The RTMC’s attempt to paint Tasima and its operation of the eNaTIS system as an example of state capture and the product of corrupt activities is entirely unsustainable because it is without any factual foundation.  This Court should, with respec...
	127. The RTMC says that Tasima secured the 2010 extension of the Turnkey Agreement by way of corrupt means, and that corruption and illegality have characterised Tasima's operation of the eNaTIS system.  This is false, and there is no factual basis fo...
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