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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On Tuesday, 13 August 2019 at 10h00, the Constitutional Court will hear two 

applications for leave to appeal against the orders of the Labour Appeal Court.  The 

central dispute in CCT 27/19 concerns the applicability of section 197 of the 

Labour Relations Act 66 of 1995 (LRA) to the transfer of the eNaTIS system from 

Tasima (Pty) Ltd (Tasima) to the Road Traffic Management Corporation (RTMC) and 

the effective date of such transfer.  The second application in CCT 86/19 is for leave to 

appeal regarding the interim enforcement of the declaratory relief about the section 197 

transfer pending finalisation of the appeal process. 

 

The RTMC is an organ of state with a statutory mandate to establish and run an effective 

road traffic management system.  The Department of Transport awarded a tender to 

Tasima for the provision of services in relation to the eNaTIS system, which is an 

essential facility used by the government in road traffic management.  After the expiry of 

the eNaTIS system Turnkey Agreement, the parties concluded an interim arrangement 

and then an unlawful five-year extension agreement.  Subsequent disputes between the 

RTMC and Tasima regarding the eNaTIS system have already produced two judgments 

by the Constitutional Court. 

 

On 9 November 2016, the Constitutional Court ordered that the eNaTIS system and 

services be transferred from Tasima to the RTMC within a period of 30 days.  In terms of 

the Court’s judgment, the transfer was required to take place in accordance with the 

Migration Plan in the event that the parties were unable to agree on an alternative plan. 

 



In relation to CCT 27/19, the Labour Court and the Labour Appeal Court both held that 

section 197 of the LRA applied to the transfer of the eNaTIS system and granted 

declaratory relief to the effect that Tasima’s employees would be automatically 

transferred to the RTMC.  The Labour Court held that the effective date of the transfer 

was the date on which the eNaTIS system was factually transferred.  The Labour Appeal 

Court, however, found that the effective date of the transfer was the date on which the 

High Court had, in the original proceedings, declared the extension agreement invalid. 

 

In the Constitutional Court, the RTMC contends that in terms of section 197(6) of the 

LRA, the Turnkey Agreement excludes the operation of section 197.  The RTMC also 

argues that the eNaTIS system is a regulatory facility rather than a business, with the 

result that section 197 does not apply to the transfer.  According to the RTMC, its status 

as a non-profit schedule 3A entity also implies that section 197 is inapplicable.  Tasima 

submits that the expired Turnkey Agreement does not exclude the operation of 

section 197.  Tasima further argues that the eNaTIS system is an economic entity and that 

a business was transferred for the purposes of section 197.  Tasima submits that the 

RTMC’s status as a non-profit schedule 3A entity is irrelevant to this enquiry.  In the 

cross-appeal, Tasima submits that the effective date of the transfer should be the date of 

the factual transfer, which in the circumstances was the date on which Tasima was 

evicted from the premises on which it operated the eNaTIS system.  The RTMC, 

however, submits that the effective date is linked to the declaration of the invalidity of the 

extension agreement. 

 

In relation to CCT 86/19, the Labour Court ordered the interim enforcement of the 

declaratory relief regarding the section 197 transfer, and ordered the RTMC to take 

transfer of Tasima’s employees within a specified time period.  The Labour Appeal 

Court, however, upheld an appeal against the interim enforcement order because it found 

that Tasima had failed to meet the jurisdictional requirements of section 18(3) of the 

Superior Courts Act 10 of 2013 (Superior Courts Act).  The Labour Appeal Court also 

held that the enforcement order constituted consequential relief insofar as it required the 

RTMC to take transfer of the employees, and that the Labour Court did not have 

jurisdiction to grant such relief under section 18(3) of the Superior Courts Act. 

 

In the Constitutional Court, Tasima submits that the Labour Appeal Court’s approach to 

interim enforcement undermines the purpose of section 197 of the LRA.  This is because 

Tasima or its employees would have been required to commence new litigation to 

ascertain whether the declaratory relief under section 197 requires the RTMC to take 

transfer of the employees.  Tasima submits further that its application met the 

jurisdictional requirements of section 18(3) of the Superior Courts Act because without 

interim enforcement its employees would suffer irreparable harm.  The RTMC submits 

that the jurisdictional requirements were not met as Tasima is the default employer and 

should pay its employees pending finalisation of the appeal.  According to the RTMC, it 

follows that irreparable harm has not been shown.  The RTMC also submits that 

Tasima’s application is moot since the appeal in CCT 27/19 under section 197 of the 

LRA has been expedited and consolidated with Tasima’s application in CCT 86/19. 


