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INTRODUCTION 

1. The applicant is the RTCM, an organ of state established in terms of section 3 of the 

Road Traffic Management Corporation Act No. 20 of 1999, and an entity listed in 

Schedule 3A of the Public Finance Management Act No. 1 of 1999. It has a statutory 

mandate to establish and run an effective road traffic management system.  

2. The respondent is Tasima (Pty) Ltd (“Tasima”), a private company. 

3. The parties are well-known to this Court. The dispute between them has already produced 

two judgments from this Court. The first is reported as Department of Transport and 

Others vs. Tasima (Pty) Ltd 2017 (1) BCLR 1 (CC) which is referred to in the papers and 

in these heads of argument as “Tasima 1”. The second is reported as Department of 

Transport and Others vs. Tasima (Pty) Ltd 2018 (9) BCLR 1067 (CC) referred to in the 

papers and in these heads of argument as “Tasima 2”.  

4. Central to both Tasima 1 and Tasima 2, and now this case too, is the eNaTIS system. The 

eNaTIS system is an essential facility used by the government, specifically the RTMC, 

in road traffic management. It is needed to carry out its statutory and regulatory functions. 

It is also the reason that a relationship developed between the parties, but, unhappily, it 

is a relationship that has spawned much litigation between them.  

5. There have been in excess of 63 separate pieces of litigation between the parties. Included 

amongst that number are two appearances before this Court, as stated above, both of 

which arise out of the government commissioning the creation and development of 

eNaTIS system from Tasima who, after developing it, instead of handing it back to the 

government at the end of the fixed period set out in the contract, unlawfully clung onto 

eNaTIS and actually operated the system, beyond the terms of the agreement, for its own 
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personal profit. In the process Tasima effectively milked the State for R2.5 billion on a 

transaction that was only supposed to costs the government R355 million. Tasima objects 

to the use of these numbers and accuses the RTMC of “resorting to unsustainable 

atmospherics (Con Court, AA, paras 138-140, Record Vol 13, pg 1277). Whilst it may 

not like them, and despite its protestations, it cannot easily run away them. In fact, this 

Court in Tasima 1 at para 64 used exactly the same numbers in the following context: 

The orders issues by the High Court before the launch of the present proceedings and the 

order granted by the Supreme Court of Appeal, here have enforced and continued to 

enforce a fixed term contract of five years, more than nine years from the date on which it 

expired by the effluxion of time. The continued operation of that contract costs the 

Department R50 million per month. And Tasima has to date earned more than 2.5 billion 

rand from a contract whose original price was R355 million. As the amount in excess of 

the original price was not budgeted for, the Department is forced to divert funds from 

approved projects to finance an allegedly unconstitutional and illegal agreement.  

6. Tasima was only able to extend the contract, as this Court observed in Tasima 1, though 

unlawful means. The extension was not only unlawful and unconstitutional but also 

motivated by corruption and fraud. Again, Tasima objects to this phraseology. Not only 

does it deny that the contract was unlawfully extended but it also denies that its unlawful 

conduct was motivated by fraud and corruption. And then, quite astonishingly, Tasima 

accuses the RTMC of impermissibly making these allegations (Con Court, AA, paras 

142-143, pg 1278). Although Tasima, understandably, does not like this turn of phrase, 

it is not only true but was also found to be so by this Court in Tasima 1. Thus, this Court 

held in Tasima 1 at para 41 that:  

A direct result of implementing this order [a reference to one of the many court orders that 

Tasima obtained in an effort to try and prolong its “capture” of the eNaTIS system without 

having a contractual right to utilise it] was that an invalid extension of the agreement was 

given legal force and effect. As appears later in this judgment, the extension was not only 

unconstitutional and unlawful but was also motivated by corruption and fraud.  
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7. When the unlawful extension was declared unconstitutional and void ab initio by this 

Court in Tasima 1, Tasima still refused to hand eNaTIS back to the government. In a 

second hearing before this Court in Tasima 2 this Court observed that Tasima effectively 

managed to retain continued possession of eNaTIS by approaching various courts and 

obtaining various court orders, most of them on an urgent basis. Thus, held this Court, 

court orders effectively formed the only underlying basis for the parties continued 

relationship long after the contract was over (see Tasima 2, para 46).    

8. Therefore, instead of handing the eNaTIS system back to government after it had been 

created, as it was contractually obliged to do, Tasima unlawfully held onto eNaTIS, 

geared its whole business around it, and was unlawfully enriched at the expense of the 

South African taxpayer. This allegation was made by the RTMC in its application for 

leave to appeal to this Court and was not denied or even challenged by Tasima in its 

answering affidavit (Con Court, FA, para 7, pg 1189; met with silence in Tasima’s 

answer).   

9. After eventually accepting, as it must, that eNaTIS had to be returned to the government, 

Tasima now tries to invoke section 197 of the Labour Relations Act no. 66 of 1995 

(“LRA”) to insist that the government, more specifically the RTMC, must employ all of 

its staff. The central issue in this appeal is whether section 197 applies in these 

circumstances.  

10. Section 197, of course, only applies where one party transfers to another a business as a 

going concern. Thus, section 197(1) and (2) provide as follows:  

(1)  In this section:  

(a)    “Business” includes the whole or a part of any business, trade, undertaking or 

service; and  
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(b)   “Transfer” means the transfer of a business by one employer (“the old employer”) 

to another employer (“the new employer”) as a going concern 

(2) If a transfer of a business takes place, unless otherwise agreed in terms of subsection 

(6):  

(a) The new employer is automatically substituted in the place of the old employer 

in respect of all contracts of employment in existence immediately before the 

date of transfer; 

(b) All the rights and obligations between the old employer and an employee at the 

time of transfer continue as if they had been rights and obligations between the 

new employer and the employee;   

(c) Anything done before the transfer by or in relation to the old employer, including 

the dismissal of an employee or their commission of an unfair labour practice or 

act of unfair discrimination, is considered to have been done by or in relation to 

the new employer; and  

(d) The transfer does not interrupt an employee’s continuity of employment, and an 

employee’s contract of employment continues with a new employer as if with the 

old employer.  

11. The exception carved out in section 197(2) is contained in sub-section (6). Essentially, 

the exception provides that section 197 will not apply if the parties have an agreement 

between them which expressly excludes its operation. In that event, says section 197(6), 

the employees do not automatically transfer under section 197. Instead, their transfer is 

regulated by the terms of the agreement.  

12. In this case, the RTMC submits that section 197 does not apply for two reasons. The first 

is because there was an agreement between them and that agreement, and not section 

197, regulates the transfer. In the second instance, and even if the RTMC is wrong on the 

first, section 197 does not apply because the nature of that which was transferred, namely 

eNaTIS, is not a business but rather a regulatory facility that the government 

commissioned from the private sector because it had a statutory obligation to do so.  
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13. This section 197 issue, again, implicates Tasima’s unlawful possession and operation of 

the eNaTIS system. The section 197 dispute has already made its way through the Labour 

Court (a copy of the Labour Court judgment is in the Record, Vol 9, pg 773) and the 

Labour Appeal Court (a copy of the LAC judgment is in the Record, Vol 12, pg 1161).  

14. Although there is some section 197 jurisprudence dealing with organs of state as 

transferees, there are no cases that expressly deal with a situation where an organ of state 

receives a regulatory facility from the private sector in order to perform a statutory 

function. This case therefore presents a novel conundrum, as the LAC itself expressly 

acknowledged. Resolving this conundrum is extremely important, not only for the proper 

development of the section 197 jurisprudence, but also because all organs of state deal in 

public funds, a scarce resource.  

15. Another novel aspect of this case is that Tasima effectively hijacked the eNaTIS system 

from the government and then, unlawfully, made a business out it. The underlying basis 

for the business, if there is one, is entirely unlawful, something that this Court recognised 

in both Tasima 1 and Tasima 2. This presents another novel conundrum, essentially 

whether the meaning of a “business” as it appears in section 197(1)(a) of the LRA should 

be restricted to lawful enterprises only or whether it should include unlawful enterprises 

as well. 

NO ORDINARY CASE 

16. Despite Tasima’s protestations, its relationship with the Department, which enabled it to 

enrich itself at the expense of South African taxpayers and South African society, was 

unlawful and unconstitutional and motivated by fraud and corruption. This Court has 

already found as much (Tasima 1, para 46).  We are only now - largely in consequence 
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of the revelations from the Judicial Commission of Enquiry into Allegations of State 

Capture, Corruption and Fraud in the Public Sector presided over by the Deputy Chief 

Justice Zondo - beginning to understand how deep-rooted corruption was in this country 

and how deeply it affected ordinary citizens and our government’s ability to fulfil its 

obligations to ordinary citizens. The actions of Tasima, in effectively capturing an 

important state asset through unlawful and unconstitutional means through conduct that 

was motivated by fraud and corruption, brings this matter squarely within the terms of 

reference of the Zondo Commission, see Proclamation No. 3 of 2018 published in 

Government Gazette No. 41403 on 25 January 2018.  

17. Tasima, in its answering affidavit, objects to this matter being characterised by fraud and 

corruption and does not like the term “state capture”. But that is precisely what it is and, 

for that reason, this is no ordinary case. It is a case that implicates the very thing that this 

Court previously held in Glenister vs. President of the Republic of South Africa 2011 (3) 

SA 347 (CC) - corruption - poses the biggest threat to our constitutional democracy. In 

para 166 of Glenister this Court held as follows: 

There can be no gainsaying that corruption threatens to fell at the knees virtually 

everything we hold dear and precious in our hard-won constitutional order. It blatantly 

undermines the democratic ethos, the institutions of democracy, the rule of law and the 

foundational values of our nascent constitutional project. It fuels mal-administration, 

public fraudulence, and imperils the capacity of the state to fulfil its obligations to respect, 

protect, promote and fulfil all the rights enshrined in the Bill of Rights. When corruption 

flourishes, sustainable development and economic growth are stunted. And in turn, the 

stability and security of society is put at risk. 

18. Tasima, seemingly unphased by the serious allegations of fraud and dishonesty levelled 

against it, and findings made against it to that effect by this Court it in Tasima 1 and 

endorsed by Tasima 2, continue to litigate as though they are immune from 

accountability. These proceedings, the third time that these parties have appeared before 
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this Court in relation to litigation spawned by Tasima’s “capture” of the important state 

asset, eNaTIS, is possibility the last in a long line of cases that have troubled our courts 

and consumed vast resources. It will be recalled from Tasima 1, which was argued on 24 

May 2016 and produced a judgment from this Court on 9 November 2016, that the 

specific allegations of fraud and corruption were not entertained. That is so because the 

Supreme Court of Appeal refused to admit an additional affidavit, belatedly filed, in 

which those allegations were made and substantiated. The SCA held that, because the 

additional affidavit was submitted late and was potentially prejudicial to Tasima, it would 

not be admissible in those proceedings. Likewise, this Court in Tasima 1 also refused to 

do so, holding in para 165 that those allegations should not be considered because they 

were not properly ventilated in the court below. This Court made that ruling despite it 

finding, in para 166 of Tasima 1, that those allegations were compelling and 

demonstrated a “web of maladministration surrounding the granting of the extension” 

and the fact that “Tasima had been significantly enriched on the basis of the unlawful 

extension”.  Thus, although that additional affidavit was held to be in admissible in the 

SCA this Court nonetheless held that “it would be naïve to ignore that state of affairs” 

and “the effect on state resources should also not be overlooked”.  

19. Just as Tasima tried to resist the introduction of important evidence into its fraud and 

corruption before the SCA and before this Court in Tasima 1, so too does it object to 

those same allegations being made in these proceedings. But this time, with respect, it is 

not as easy. We say so for the following reasons: 

19.1 In the RTMC’s founding affidavit in this Court in these proceedings, extracts 

from Tasima 1 were quoted with a view to contextualising Tasima’s conduct 

within the broader framework of unlawfulness and unconstitutionality where its 
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actions were motivated by fraud and corruption (Con Court, FA, para 6, pg 

1188). The RTMC did not seek to introduce the SCA affidavit detailing the 

extent of the fraud and corruption. Instead, the RTMC merely limited its 

allegations to findings made by this Court in Tasima 1; 

19.2 In response to this, Tasima included a section in its answering affidavit entitled 

“The RTMC’s Reliance on Corruption” (Con Court, AA, paras 32-66, Record 

Vol 13, pp 1245-1254). In those paragraphs Tasima steadfastly refused to accept 

that there is any basis to any allegations of fraud and corruption on its part and 

even stated that the criminal case instituted by the RTMC had been withdrawn 

by the state because the state had no evidence of corruption or fraud. The RTMC 

was accused of “recklessly” insinuating that there was fraud and corruption on 

Tasima’s part. In so doing, Tasima opened the door for the RTMC to 

demonstrate, in reply, that this was not so; 

19.3 The Rules of this Court, however, make no provision for a replying affidavit 

and so, luckily for Tasima, those allegations were not produced in reply to rebut 

Tasima’s denial; 

19.4 But Tasima did not stop with its protestations in its answering affidavit in the 

main application. It then filed an application to cross appeal (Record, Vol 15, 

pg 1390). Its founding affidavit used in support of that application, once again, 

opened the door for the RTMC to raise precisely how corrupt the relationship 

was. This was done in the RTMC’s answering affidavit in Tasima’s cross appeal 

(Record, Vol 16, pg 1460). Thus, the RTMC again made reference to the fraud 

and corruption; 

19.5 Tasima, unable to resist the temptation to once again deny that there was any 
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fraud and corruption filed what it termed a “Supplementary and Replying 

Affidavit in its Application for Leave to Cross-Appeal”. It did this, in despite of 

the fact that replying affidavits are not permissible. Be that as it may, it once 

again untruthfully denied the existence of fraud and corruption. The RTMC has 

a right to rebut this untruthfulness. And so, to do so, it sought leave to admit into 

evidence an affidavit which styled “Fourth Affidavit” (Record, Vol 18, pg 

1723). The sole purpose of that affidavit, set out in paras 5-8 (pp 1725-1727) 

was to rebut Tasima’s allegations that it was “blameless” in the obvious fraud 

and corruption animating eNaTIS. The detailed affidavit previously deemed 

inadmissible by the SCA in Tasima 1 are therefore not considered fully by this 

Court in Tasima 1 was attached to the fourth affidavit. There can be no basis to 

exclude the content of that affidavit this time around because it was not filed in 

an attempt to prejudice Tasima but rather to rebut untruthful allegations that 

Tasima made concerning its own participation in the fraud and corruption.  

20. The deep-rooted fraud and corruption on Tasima’s part makes this no ordinary case. We 

respectfully submit that, acting under the powers vested in this Court by section 39(2) of 

the Constitution, legislation, including section 197 of the LRA, must be interested in a 

manner that promotes the spirit, purport and objects of the Bill of Rights. We respectfully 

submit that the scourge of fraud and corruption in our society, the depth and breath of 

state capture, and the negative impact it this has on our constitutional democracy requires 

that legislation be interpreted, where possible, in a manner that eradicates this rather than 

facilitates this. That the constitutional project requires as much is apparent from 

Glenister. We explain in subsequent parts of these how that interpretation ought to be 

applied to section 197.  
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THIS COURT’S JURISDICTION 

21. This Court gets its jurisdiction from two places. The first is section 167(3)(b)(i) of the 

Constitution which empowers it to decide constitutional issues. This matter involves the 

proper interpretation and application of section 197 of the LRA. It is now trite that the 

interpretation and application of legislation that was passed to give effect to a right 

entrenched in the Bill of Right raises a constitutional issue, see Rural Maintenance (Pty) 

Ltd vs. Maluti-a-Phofung Municipality 2017 (1) BCLR 64 (CC) at para 44. The LRA is 

such legislation.  

22. This court also gets jurisdiction from section 167(3)(b)(ii) which expressly gives it the 

power to grant leave to appeal on the grounds that the matter raises an arguable point of 

law of general public importance. The proper interpretation of section 197 of the LRA 

raises a point of law of general public importance. Moreover, the basis upon which the 

RTMC submits that it ought properly to be determined and applied is arguable.   

23. It is also submitted that it is in the interests of justice that this matter be heard. That is so 

for the following reasons: 

23.1 First, there are good prospects of success. Although two novel points of law 

have been raised, they have not been raised without a proper legal foundation. 

In fact, there is support for the first proposition advanced by the RTMC - that a 

regulatory facility cannot be a business - in foreign law. The LAC appears to 

have appreciated the legal uncertainties raised in this case; 

23.2 Second, this matter is not only of importance to the parties. Its importance will 

be felt well-beyond this litigation. The principle that will be confirmed by this 

Court on appeal will have far-reaching implications for other organs of state, 
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many of whom are anxiously awaiting the outcome of this litigation; 

23.3 Third, there is a great deal of uncertainty regarding the precise scope of 

application of section 197 in instances such as this. In particular, there is 

uncertainty about whether the government’s requisitioning of a regulatory 

facility which is not, in the hands of the government, a “business”, triggers the 

application of section 197. There is also uncertainty about whether a business 

unlawfully operated is capable of triggering the operation of section 197 in 

circumstances such as this. 

23.4 In circumstances where corruption and even “state capture” has become an issue 

in contracts between the State and private entities and attempts are made to 

ensure constitutional compliance it is of great public importance to establish 

which parties bear the responsibilities for fair labour practices in respect of 

employees affected when unlawful and unconstitutional arrangements are 

unravelled. 

FACTUAL MATRIX 

24. The facts are not disputed. They have been summarised by the LAC in paras 1-8 of its 

judgment with some additional emphasis in paras 9-16 of the judgment (the LAC 

judgment is in the Record, Vol 12, pg 1161). That factual matrix is to a large extent 

informed by the factual findings that this Court made in Tasima 1 (this Court’s judgment 

is in the Record, Vol 5, pg 383) read together with the undisputed facts contained in a 

common cause chronology that was filed in the LAC.  

25. The facts, starting with Tasima 1, are that: 
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25.1 In July 2001 the government awarded a tender to Tasima for the provision of 

services relating to the eNaTIS system (judgment, para 6); 

25.2 The eNaTIS system linked the Department of Transport (“DoT”) with all 

licencing authorities in South Africa, manufacturers of vehicles, and various 

other institutions including banks and the South African Police Service 

(judgment, para 6);  

25.3 The eNaTIS system enables the DoT to regulate and administer the licencing of 

all vehicles in the country, learner drivers and drivers’ licences, vehicle 

roadworthiness tests as well as the general implementation of road traffic 

legislation (judgment, para 6);  

25.4 After the tender was awarded to Tasima, a Turnkey Agreement was concluded 

in terms of which Tasima developed and then operated the eNaTIS system on 

behalf of the DoT for a fee of R355 million over a period of 5 years. The 

agreement came into force on 1 June 2002 and endured for a fixed-period of 5 

years, thus terminating on 31 May 2007 (judgment, para 7);  

25.5 The parties agreed that upon termination of the Turnkey Agreement, Tasima 

would hand the eNaTIS system back to the government. The Turnkey 

Agreement stipulated the procedure that needed to be followed in effecting the 

contemplated transfer (judgment, para 8);  

25.6 Shortly before 31 May 2007, on the eve of the termination of the Turnkey 

Agreement, Tasima addressed a letter to the erstwhile Director-General in the 

DoT requesting that the agreement be extended for another 5 years. That request 

was rejected by the Director-General who advised Tasima that, in accordance 
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with the terms of the Turnkey Agreement, the government would take over the 

operation of the eNaTIS system on 1 June 2007 (judgment, para 10);  

25.7 On 31 May 2007 the Turnkey Agreement came to an end by the effluxion of 

time (judgment, para 11);  

25.8 The eNaTIS system and the associated services were not handed back but, 

instead, the parties concluded an interim arrangement which ran on a month-to-

month basis during which time Tasima continued to operate the eNaTIS system 

and to provide associated services in relation to it (judgment, para 12); 

25.9 While this month-to-month arrangement was in place, a new Director-General, 

Mr George Mahlalela, was appointed. With this change in guard, Tasima 

renewed its request that the original Turnkey Agreement be extended for a 

further period of 5 years. This was the same offer that had been rejected by the 

previous Director-General (judgment, paras 12-13);  

25.10 Section 217 of the Constitution read together with Treasury Regulation 16A6.4 

required that a 5-year extension could not be agreed upon without following a 

proper procurement process (judgment, para 22). That notwithstanding, the new 

Director-General at the DoT agreed with Tasima’s CEO on a further 5-year 

extension without following the procurement process (judgment, para 23);  

25.11 The Auditor-General queried the unlawful extension of Tasima’s contract and 

declared that it was irregular because it was done without following a proper 

procurement process (judgment para 23). This transaction was unlawful and 

unconstitutional and motivated by fraud and corruption (judgment para 41); 

25.12 In 2012 the Director-General initiated negotiations with Tasima regarding the 
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termination of the unlawful extension and ensuring that the eNaTIS system be 

rightfully handed back to the government. The Director-General informed 

Tasima that the Auditor-General had declared the extension of the contract to 

be irregular (judgment, para 29);  

25.13 Tasima refused to negotiate with the government and it refused to hand back the 

eNaTIS system. The DoT then stopped all payments to Tasima relating to the 

eNaTIS. This led to Tasima turning to the High Court to enforce the purportedly 

extended contract (judgment, para 29); 

25.14 What then followed was extensive litigation between the government on the one 

hand and Tasima on the other, 63 cases in total, which endured for a number of 

years. All the while Tasima clung onto unlawful possession of eNaTIS;  

25.15 The unlawful extension of the contract allowed an unlawful situation to endure 

for more than 9 years from the date on which it had expired by the effluxion of 

time. The continued application of the unlawful contract cost the government 

R50 million per month and Tasima had, by November 2016, earned more than 

R2.5 billion from a contract whose original price was only R355 million 

(judgment, para 64);   

25.16 Serious allegations of fraud and corruption were levelled against certain 

functionaries within the DoT and Tasima (judgment, para 65 and paras 157-

166);  

25.17 The unlawful extension of the contract was also animated by a web of mal-

administration which caused Tasima to be significantly enriched. This had a 

seriously adverse effect on our country’s limited resources (judgment, para 64 
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read with para 166);  

25.18 This Court held that the extension agreement was void ab initio and Tasima was 

ordered to immediately return the eNaTIS system and related services to the 

RTMC (judgment, para 206).  

26. Then comes the common cause chronology that the RTMC set out in its answering 

affidavit before the Labour Court, not disputed by Tasima in reply. The following 

common cause facts thus present themselves, as derived from the uncontested affidavit 

(Labour Court, AA, Record Vol 5, pg 344):  

26.1 On 9 November 2016, this Court ordered Tasima to hand-over the services and 

eNaTIS system to the RTMC (AA, para 29.1);  

26.2 On 15 November 2016, Tasima’s attorneys told the RTMC precisely what it 

contended should be handed over to the RTMC as a part of its business (AA, 

para 29.2);  

26.3 On 16 November 2016, the RTMC’s attorneys requested copies of all of 

Tasima’s employees’ contracts of employment (AA, para 29.3);  

26.4 On 17 November 2016, Tasima’s attorneys asserted that Tasima’s view was that 

section 197 applied to all employees, yet it denied that it had an obligation to 

provide the RMTC with its employees’ contracts of employment (AA, para 

29.4);  

26.5 On 25 November 2016, the RTMC’s attorneys confirmed that the RTMC had 

agreed to accept Tasima’s employees directly engaged on the eNaTIS system in 

terms of section 197 (AA, para 29.5); 
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26.6 On 29 November 2016, Tasima’s attorneys proposed a migration plan which 

provided that all of Tasima’s employees must be transferred to the RTMC and 

that the transfers will occur simultaneously with those parts of the business as 

and when they are individually transferred, in a staggered fashion (AA, para 

29.6);  

26.7 On 5 December 2016, the RTMC’s attorneys rejected the idea of a staggered 

hand-over process and repeated the RTMC’s commitment to take over Tasima’s 

employees expeditiously. Crucially, Tasima was told that it must cease all 

software development, deployment of sites, and the procurement of additional 

services because this Court’s order of 9 November 2016 specifically precluded 

it from taking on any new work. And then, significantly, the RTMC once again 

requested copies of all of Tasima’s employees’ contracts of employment so that 

it could comply with section 197, (AA, para 29.7);  

26.8 During the period 7 December 2016 to 2 April 2017, the respective attorneys 

squabbled in the correspondence over what para 4 of this Court’s order means 

(AA, para 29.8). During this time Tasima’s attorneys steadfastly refused to 

provide the RTMC with copies of its employees’ contracts of employment based 

on some strained interpretation of this Court’s order which was, as it turned out, 

simply a further attempt at delaying the transfer so that it could hang onto the 

system for longer and make more money in the process;  

26.9 On 3 April 2017, Tuchten J handed down his judgment which effectively 

confirmed that para 4 in Tasima 1 required Tasima to hand-over the services and 

the eNaTIS system by no later than 22 December 2016. Further, Tuchten J found 

that Tasima was at that point already in breach of its obligation (AA, para 29.9); 
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26.10 On 5 April 2017, within hours of Tuchten J handing down his judgment, Tasima 

was evicted from its business premises by the Sheriff of the High Court (AA, 

para 29.10);  

26.11 On 6 April 2017, Tasima’s attorneys, in a long-winded and very insulting letter, 

complained that the eviction was unlawful but that its unlawfulness, 

notwithstanding, effectively meant that the RTMC was, from the date of the 

eviction, the new employer of all of Tasima’s employees. Significantly, and 

eventually, Tasima undertook to provide the RTMC with its employees’ 

contracts of employment (AA, para 29.11);  

26.12 On 7 April 2017, the RTMC’s attorneys objected to the gratuitous insults made 

by Tasima’s attorneys but, more importantly, once again required - urgently - 

Tasima’s employees’ contracts of employment (AA, para 29.12); 

26.13 On 11 April 2017, Tasima’s attorneys in another long-winded and insulting 

letter threatened legal action against the RTMC, its attorneys, and even the 

Sheriff of the Court. It also said that Tasima’s employees’ contracts of 

employment had been delivered on memory sticks to the RTMC and its 

attorneys (AA, para 29.13);  

26.14 On 12 April 2017, the RTMC’s attorneys responded by making the point that 

the information, in the form that it had been furnished, made it impossible to 

cross-reference the contracts of employment to employees’ records because 

Tasima had removed all of the employees’ records from its premises prior to 

being evicted. The RTMC required “urgent access to the illegally removed hard 

copies of employee records” (AA, para 29.14);  
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26.15 On 18 April 2017, Tasima’s attorneys blandly stated that the RTMC has been 

provided with all of the documentation that it had previously requested but that, 

notwithstanding, hardcopies of the employee records would be delivered to the 

RTMC’s offices during the course of 19 April 2017 (AA, para 29.15); 

26.16 On 19 April 2017, Tasima launched this urgent section 197 application without 

furnishing the RTMC with a full set of employees’ contracts and details. To date 

the RTMC still only has incomplete information, still no particulars of 

appointment dates, etc (AA, paras 29.16 and 29.17); 

27. Tasima asserts that section 197 applies to the transfer. The RTMC, for its part, disputes 

that section 197 applies. That dispute, crisply, is the nub of the issue in this application 

for leave to appeal.  

THE RTMC’s CASE  

28. The RTMC ran its case – that section 197 does not apply - along two main lines. The first 

deals with the express contract between the parties, the Turnkey Agreement, which 

precludes the automatic application of section 197. The second line of argument deals 

with the fact that what was transferred to the RTMC was not a business as a going 

concern.   

The first line of argument: The contract 

29. The RTMC submitted that the underlying contract (which informs what Tasima 

undertook to transfer) is the Turnkey Agreement concluded on 3 December 2001. The 

Turnkey Agreement expressly excludes the operation of section 197.  

30. Tasima’s case, in opposing the RTMC’s position, is that the Turnkey Agreement was 
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extended by subsequent agreement, most notably Change Note 57.2 (“the extended 

contract”) and the extended contract, says Tasima, is what brought section 197 into 

operation.  

31. From these juxtaposed positions emerges a fairly crisp issue: Does the Turnkey 

Agreement continue to regulate the transfer or not?  

32. The starting point is this Court’s judgments in Tasima 1 and Tasima 2. Both held that 

Change Note 57.2, the extended contract, was unlawful, unconstitutional, and void ab 

initio (see Tasima 1, paras 131, 133 and 206 and Tasima 2 (paras 26, 59 and 60). The 

extended contract, quite simply, is no more and never was. Manifestly, it cannot govern 

the transfer.  

33. What then of the Turnkey Agreement? The RTMC submits that, with the unlawful 

extension out the way, the Turnkey Agreement is all that remains and so, by implication, 

it must govern the transfer of the eNaTIS system and services A copy of the Turnkey 

Agreement is in the Record, Vol 6, pg 528 ff.  

34. This problem was recognised and dealt with by this court in Tasima 1. Dealing with what 

must follow from a finding that the extension was unlawful this Court, after declaring the 

extension void ab initio, this Court at para 4 of the order directed that, within 30 days, 

Tasima must hand-over the services and eNaTIS system to the RTMC in terms of the 

migration plan set out in Schedule 18 of the Turnkey Agreement unless an alternative 

transfer management plan is agreed to by the parties within 10 days. The Turnkey 

Agreement, on its own terms, does not trigger the operation of section 197 because it 

expressly excludes, by agreement between the parties, the transfer of employees. This is 

quite clear from its terms. 
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35. Thus, in terms of the Turnkey Agreement, Tasima was obliged to develop and then 

implement an information system that the State would use as part of its statutory 

functions bound-up with regulating road traffic management across the country. Once it 

had completed the development of the information system and ensured that it was 

functional, Tasima was obliged to deliver the information system to the government. 

There is nothing in the Turnkey Agreement about Tasima operating a business nor is 

there anything about Tasima transferring its business to the government at the end of the 

contractual period. On the contrary, the intention was that Tasima would not transfer any 

business as a going concern to the government. It was expressly envisaged that Tasima 

would retain its business of developing and implementing information systems and 

merely offer support to the government after handling the system back. This is apparent 

from various provisions of the Turnkey Agreement dealing with Tasima’s staff, most 

notably Clause 9 (Record, Vol 6, pg 541).  

35.1 Clause 9.1 provides that Tasima was obliged to employ “suitably qualified, 

experienced and trained staff to provide the NaTIS system to the State”. But, 

and most significantly, it was agreed that these staff members would continue 

to be employed by Tasima even after the Turnkey Agreement came to an end 

(pg 541); and   

35.2 Clause 9.2 contained an undertaking by Tasima that after the Turnkey 

Agreement comes to an end, it will allow the government to access its skilled 

and qualified personnel for a period of 36 months to enable a seamless takeover. 

Access to Tasima’s staff was needed to resolve potential future glitches in the 

system, but the staff would remain Tasima’s (pg 541-542). 

36. The point is that Clause 9 of the Turnkey Agreement makes it absolutely clear that 
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Tasima’s staff would not be transferred to the State when the Turnkey Agreement came 

to an end. Clause 9.2.1 could not be any clearer. It provides that: 

Tasima undertakes to make available the skill and expertise of certain key personnel 

referred to in the bid and set out in Schedule 5 – key and sensitive personnel. Tasima 

undertakes that, for a minimum of 36 months from the effective date, such key personnel 

shall (for so long as they are employed, whether directly or indirectly by Tasima or any 

associated company) be materially involved in the project…  

37. Clearly, Clause 9 in the Turnkey Agreement precludes the operation of section 197 in 

precisely the manner that the legislature intended it could be, per section 197(6) of the 

LRA.  

38. So why then, it may be asked, does Tasima contend that it transferred its business to the 

RTMC with a concomitant obligation on the RTMC’s part to accept all of Tasima’s 

employees? The answer to that question is apparent from paragraph 28 of Tasima’s 

replying affidavit in the Labour Court (Record, Vol 7, pg 531) where it is stated that: 

Tasima did not simply develop a system (with a staff complement focused only on 

development), which it is now returning, as an isolated, self-standing asset, to the State. 

Tasima did indeed develop the eNaTIS system, which went live in April 2007 (more than 

10 years ago). Since April 2007, however, Tasima has operated, maintained, supported and 

managed the eNaTIS system and services as well as developing new functionalities and 

modules as well as amending the system to take account of legislative amendments as and 

when required by the State. It has employed the Tasima staff solely to discharge these 

functions and render the eNaTIS system and services to the Republic on behalf of the State 

and the DoT, and these functions comprise the entirety of Tasima’s business. At all times 

relevant to this application, the State has paid for all Tasima staff employed.  

39. Despite what Tasima says, it cannot get away from the fact that it was initially contracted 

to develop and implement a system under the Turnkey Agreement but that, after the 

Turnkey Agreement came to an end in April 2007, it unlawfully and unconstitutionally 

extended its involvement with eNaTIS to the point where, under the unlawfully extended 
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contract, its business unlawfully expanded to include the operation, maintenance, support 

and management of the eNaTIS system. The problem with all of this, of course, is that 

Tasima’s business only expanded after the Turnkey Agreement came to an end. The 

expansion, which extended beyond the scope of the Turnkey Agreement, had its origins 

in the unlawfully extended contract, something that this Court has already held produced 

no lawful consequences for either party. Para 46 of this Court’s judgment in Tasima 2 

expressly recognised that even after the Turnkey Agreement had terminated through the 

effluxion of time, its terms continued to govern the relation between the parties despite 

the unlawful extension.     

TIMING OF TRANSFER  

40. An essential question is when is the moment of the transfer of eNaTIS from Tasima to 

the RTMC. It should have occurred when the Turnkey Agreement terminated in April 

2007. If that had occurred, their could be no dispute that what was transferred was the 

eNaTIS system, not any business operated by Tasima.  

41. As Tasima has itself said  

Since April 2007, however, Tasima has operated, maintained and supported and 

managed the eNaTIS system and services… (quoted in paragraph 38 above) 

42. From this it is clear that Tasima’s work extended beyond the Turnkey Agreement (which 

was properly authorised) and expanded to include work which was not lawfully and 

constitutionally authorised through a tender process. The extension agreement and 

further extensions that followed through court orders were the continuation of unlawful, 

unconstitutional conduct. By the time that this Court ruled on the lawfulness of the 

extensions, Tasima had operated eNaTIS for many years.  
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43. This Court in its order in Tasima 1 sought to roll back the legal effects of Tasima’s (and 

the DoT’s) unlawful conduct. It required that the eNaTIS system be transferred either in 

terms of an agreement between the parties (which, unsurprisingly, was not forthcoming) 

or in terms of the last valid agreement – the Turnkey Agreement. The transfer was to take 

place in terms of the migration plan from that Agreement which envisaged a transfer of 

a system and assets, but not people – or a business.  

44. As the LAC itself acknowledged at paragraph [33] of the judgment the “legal causa for 

the transfer was the order of the Constitutional Court in Tasima 1”. The transfer has not 

occurred by operation of an agreement, nor the termination thereof, which occurs in the 

majority of section 197 cases. It also clearly did not occur when the eNaTIS system 

physically was taken possession of in 2016 with the intervention of the High Court and 

the sheriff.  

45. The transfer takes place in this case by virtue of a court order which retrospectively 

determines how and when the transfer takes place. The effect of the Tasima 1 order is 

that the eNaTIS system is transferred – not Tasima’s business.  

46. Accordingly, this Court established the date and terms of the transfer. The transfer was 

to occur within 30 days of the order. In the absence of agreement it was to take place in 

terms of a migration plan from the Turnkey Agreement. The migration plan and Turnkey 

Agreement only contemplate the transfer of a system, not of a business. The order of the 

court is consistent with the approach taken that only the Turnkey Agreement was duly 

authorised and constitutional. The subsequent conduct was not. The transfer therefore 

takes place on the basis of the last valid agreement between the parties.  
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The second line of argument: No business 

47. According to section 197(1)(a) a business includes the “whole or part of any business, 

trade, undertaking or service”.  

48. The Oxford English Dictionary (2ed) 1989 defines a business as a “commercial enterprise 

regarded as a going concern; a commercial establishment with all its trade liabilities etc.” 

The word trade is defined as “the practice of some occupation, business or profession 

habitually carried on, especially when practised as a means of livelihood or game”; and 

undertaking is referred to as “an action, work, etc. undertaken or attempted, an 

enterprise”.   

49. It is important to note that the legal conception for section 197 in South African law 

appears from the Council Directive 77/187/EEC which was applicable to members of the 

European Community. Effect was given to these directives in the United Kingdom in the 

Transfer of Undertakings: Protection of Employment Regulation 1981 (known more 

colloquially as “the TUPE”). Jurisprudence around the TUPE was regularly cited in the 

Labour Courts and accepted as both useful and helpful.  

50. The decisions of the European Court of Justice and the English courts have regularly 

been and used for guidance on how section 197 should apply. Thus, this Court has stated 

that “while there are differences in the language and context in which these instruments 

are applied, they nevertheless provide some insight for the proper interpretation and 

application of section 197”, see National Education Health and Allied Workers Union 

vs. University of Cape Town & Others 2003 (3) SA 1 (CC) at para 47; and also Horn vs. 

LA Health Medical Scheme 2015 (7) BCLR 780 (CC) at paras 66-71 and Rural 

Maintenance (Pty) Limited vs. Maluti-A-Phofung Local Municipality 2017 (1) BCLR 64 

(CC) at para 141. 
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51. To answer the question of what a “business” is, the European Court of Justice has stated 

that it must be an economic entity ie. “an organised grouping of persons and assets 

facilitating the exercise of an economic activity which pursues a specific objective”, see 

Suzen vs. Zehnacker Gebaudereiningung GmbH Krankenhausservice [1997] IRLR 255 

(ECJ) at para 13 and Allen vs. Amalgamated Construction Co. Limited (2000) IRLR 119 

(ECJ) at para 24. 

52. This approach has also been adopted in South Africa in the Labour Court in Harsco 

Metals SA (Pty) Limited & Another vs. Arcelormittal SA Limited & Others (2012) 33 ILJ 

901 (LC) at para 25 where Van Niekerk J said the following in this regard:  

Section 197(1) defines a “business” to include ‘the whole or any part of a business, trade 

or undertaking, or service’. The definition is broad, but it requires the court to subject the 

entity that is the subject of a transfer to scrutiny. In doing so, the courts have drawn on the 

jurisprudence developed by the European Court of Justice in applying EU Directives on 

the Transfer of Undertakings, and adopted the concept of an ‘economic entity’, defined as 

‘an organised grouping of persons and assets facilitating the exercise of an economic 

activity which pursues a specific objective. 

53. This analysis has been repeatedly adopted by the Labour Court and LAC in an extremely 

long list of cases.1 

                                                

1 Enviroserv Waste Management vs. Interwaste (Pty) Limited t/a Interwaste Environmental Solutions 

& Others (2016) 37 ILJ 959 (LC) at para 8 and 9; Senne & Others vs. Fleet Africa (Pty) Limited (2016) 

37 ILJ 1216 (LC) at para 7; Kruger & Others vs. Aciel Geomatics (Pty) Limited (2016) 37 ILJ 2567 

(LAC) at para 37; TMS Group Industrial Services (Pty) Limited t/a Vericon vs. Unitrans Supply Chain 

Solutions (Pty) Limited & Others (2015) 36 ILJ 197 (LAC); Communication Workers Union & Others 

vs. Mobile Telephone Networks (Pty) Limited (2015) 36 ILJ 1819 (LAC) at para 13; SA Transport 

and Allied Workers Union & Another vs. Member of the Executive Committee: Gauteng Roads and 

Transport & Others (2015) 36 ILJ 3155 (LC) at paras 16 and 17; Unitrans Supply Chain Solutions 

(Pty) Limited & Another vs. Nampak Glass (Pty) Limited & Others (2014) 35 ILJ 2888 (LC) at para 

15.   
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54. Most significantly, however, the LAC has also repeatedly stated that the test for 

determining whether there has been a relevant transfer is whether the economic entity in 

question retained its identity after the transfer, see the collection of authorities referred 

to by Zondo J in the judgment of this court in Rural Maintenance (Pty) Ltd vs. Maluti-A-

Phofung 2017 (1) BCLR 64 (CC) at paras 142-150. In this case the RTMC says that even 

though Tasima may have surrended its business, that is not what the RTMC received. 

The RTMC received a regulatory facility and not a business. The RTMC, an organ of 

state with a statutory mandate to operate a road traffic management system and not a 

business, has no need for a business. Unlike Tasima which operated its business for 

profit, the RTMC fulfils a regulatory function. The eNaTIS system did therefore not 

retain its identify after the transfer. In fact, it became something else entirely. 

55. Moreover, it has been held in English law that it is necessary that a business be an 

economic entity which carries on an activity for commercial purposes before it can be 

called a business. The activity must be “connected with economic life in some way or 

another”. In Institute of Chartered Accountants in England and Wales vs. Customs and 

Excise Commissioners [1997] STC 115 5 (CA) at 1166c, a case concerning the 

interpretation of tax legislation in which Value Added Tax was charged on economic 

activity, the court held that the Institute performed a regulatory function and was not an 

economic activity. It was engaged in exercising public control over persons engaged in 

the financial services industry. In the judgment, the English Court of Appeal said the 

following in relation to the concept of “economic activity” at 1166c to f: 

From these cases I conclude that the concept of an economic activity is an activity which 

typically is performed for a consideration and is connected with economic life in some 

way or another. But it is not an essential characteristic that it should be carried on with a 

view to profit or for commercial reasons but it must be an activity which is analogous to 

activities so carried on. An activity which consists in the performance of a public service 
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to which the idea of commercial exploitation with a view to profit or gain is alien is not of 

an economic nature particularly where the activity is one typically of a public authority.  

Applying these criteria to the activities of the institute I find that they are not activities of 

an economic nature. They are activities which Parliament has degreed should be carried 

out for the protection of the public and are to be regarded as the exercise of public control 

over those who engage in financial services, auditing and insolvency practice. The fact that 

the institute generates revenue from the issue of licences, certificates or maintenance of 

the register to cover overheads does not of itself mean that it is an economic activity. In 

carrying out this activity the institute is performing public services to which the very idea 

of commercial exploitation with a view to profit is alien. Further they are typical of the 

activity of a public authority. Though connected with the activity of the profession of 

accountancy, the activity of the institute does not consist in the supply of such services for 

consideration but in ensuring that those in the profession who provide such services do so 

in accordance with the law’s requirements.  

56. Accordingly, it is submitted that section 197 was not intended to apply to a regulatory 

statutory body such as the RTMC. It is not a business in the ordinary grammatical sense 

nor in the extended sense because eNaTIS, in the hands of the RTMC, is not an economic 

entity but rather a regulatory facility required by statute.   

As a going concern  

57. This point is related to the previous one. 

58. In NEHAWU vs. University of Cape Town 2003 (3) SA 1 (CC) at para 56, Ngcobo J stated 

that:  

A number of factors will be relevant to the question whether a transfer of a business as a 

going concern has occurred, such as the transfer or otherwise of assets both tangible and 

intangible, whether or not workers are taken over by the new employer, whether customers 

are transferred and whether or not the same business is being carried on by the new 

employer. What must be stressed is that this list of factors is not exhaustive and that none 

of them is decisive individually. They must all be considered in the overall assessment and 

should therefore not be considered in isolation. 
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59. It was noted by the South African Labour Court in Harsco Metals at fn16 that this 

formulation is drawn almost word for word from European jurisprudence, see Spijkers 

vs. Gebroeders Benedik Abatoir [1986] 2 CMLR 296 (ECJ) and Cheesman & Others vs. 

Brewer Contracts Limited [2001] IRLR 144 (EAT).   

60. The fact that a service is taken up by a new employer from the old employer does not 

mean that there has been a transfer as a going concern. The position was put as follows 

in Cheesman, supra at para 11(ix), referring to Sanchez Hidalgo [1999] IRLR 136 (ECJ) 

at para 30:  

More broadly, the mere fact that the service provided by the old and new undertaking 

providing a contracted-out service to the old and new contract-holder are similar does not 

justify the conclusion that there has been a transfer of an economic entity between 

predecessor and successor. 

61. In this case what has been transferred is a system together with the services related to it. 

This corresponds with the order of this Court in Tasima 1 which states in para 4(i) 

(Record, Vol 5, pg 456) that:  

Within 30 days of this order, Tasima is to hand over the services and the electronic National 

Traffic Information System to the Road Traffic Management Corporation. 

62. This Court’s order clearly makes no reference to anything other than the system and the 

services connected to it. It was never intended that anything else would be handed to the 

government, certainly not a fully staffed operational business. There has therefore not 

been a transfer of a going concern as contemplated in section 197.  

IN THE LABOUR COURT  

63. Steenkamp J’s order is contained in para 63 of the Labour Court’s judgment (Record, 

Vol 9, pg 773). The “meat” of the order is contained in paras 63.1 and 63.2 which read 
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as follows: 

63.1   It is declared that, with effect from 5 April 2017, the contracts of employment… 

transferred automatically from [Tasima] to [the RTMC] in accordance with the 

provisions of section 197 of the LRA.  

63.2 The RTMC is directed to pay the [employees] from 5 April 2017 to the date of the 

final determination of the order in sub-paragraph 1 above -  

63.2.1 on a monthly basis on or before the 25th of each month the amounts set forth 

in the column headed “monthly CTC excluding a 13th cheque, annual bonus, 

overtime, standby allowance, birthday voucher and night shift allowance” 

as set out in Annexure C to Annexure FM11.6 to the founding affidavit; and 

63.2.2 on an annual basis, in the additional amounts making up the column headed 

“annual total CTC” as set forth in the schedule. 

IN THE LAC 

64. The LAC judgment is in the Record, Vol 12, pg 1161 FF. 

65. The LAC quite correctly held that para 63.2 was an impermissible order in that it sought 

to circumvent the provisions of section 18 of the Superior Courts Act No. 10 of 2013 

(judgment, paras 35-51. We have nothing to add to this, in these heads of argument since 

this issue is the subject of a cross appeal by Tasima. Our only comment here is that the 

Labour Court’s error in making this impermissible order effectively cost the RTMC 

approximately R64 million.  Further comment is contained in the RTMC’s heads of 

argument filed separately in the cross appeal. 

66. However, in relation to para 63.1 the LAC upheld the Labour Court’s ruling that section 

197 does apply. In so-doing, the LAC rejected both lines of argument run by the RTMC, 

namely that (a) the Turnkey Agreement expressly precluded a transfer of employees, and 

(b) there was, in any event, no transfer of a business as a going concern.  
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67. We turn now to critique these two aspects of the LAC judgment and to advance the 

RTMC’s contentions, on behalf of the RTMC, as to why the LAC was wrong to have 

done so. 

Erroneous reasoning regarding the Turnkey Agreement  

68. The LAC dealt with this aspect of the RTMC’s case in paras 28-34 of its judgment. 

Essentially, the LAC took the view that: 

68.1 Despite this Court’s finding in Tasima 1 and Tasima 2, those judgments do not 

have the effect of ensuring that the Turnkey Agreement continued to govern the 

transfer of the eNaTIS system and services from Tasima back to the RTMC;  

68.2 That is so because this Court effectively held in Tasima 1 that the Turnkey 

Agreement would only govern the transfer if the parties did not agree to some 

alternative plan on their own. The Turnkey Agreement, said the LAC, was 

therefore merely a default position (para 32);  

68.3 The legal causa was not the Turnkey Agreement but rather this Court’s order in 

Tasima 1 (para 33). 

69. The LAC judgment, with respect, is wrong.  

70. First of all, this Court’s judgment was not the causa. This Court in Tasima 1 made a 

declaratory order, it did not create rights. It merely declared the position to be as it always 

has been. A declarator does not, of itself, alter a pre-existing position, see Ferreira vs. 

Levin N.O. 1996 (1) BCLR 1 (CC) at para 26.  

71. The effect of the declarator is that everything done after the Turnkey Agreement had 

absolutely no legal effect (see para 46 in Tasima 2). Moreover, the Turnkey Agreement 
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continued the regulate the situation right up until the unlawful extension was introduced. 

Thus, if the unlawful extension was declared void ab initio then, as a matter of law, the 

only thing that remained extant was the Turnkey Agreement itself. The Turnkey 

Agreement is all that matters, and it expressly provided that no employees will be 

transferred from Tasima to the RTMC. The employees, it was expressly agreed, are to 

remain employed by Tasima although the RTMC was given access to them if it needed 

to tap into their skills and expertise.  

Erroneous reasoning regarding a business being transferred  

72. The LAC dealt with this aspect of the RTMC’s case in paras 18-27 of its judgment. 

Essentially, the LAC took the view that:  

72.1 The RTMC’s reliance on foreign jurisprudence was misplaced (para 22); 

72.2 Our own South African jurisprudence draws no distinction between a business 

conducted by a public authority and one conducted by a private enterprise (para 

23);  

72.3 Tasima was operating a business and the mere fact that it transferred its business 

to a public entity does not alter that fact (paras 23-25). 

73. The LAC judgment on this score is, with respect, also wrong. 

74. It is, of course, well-established that there may be transfers in terms of section 197 which 

involve organs of state or public authorities. The RTMC does not dispute this. These 

have, for example, involved municipalities. The LAC cites two: City Power (Pty) Limited 

vs. Grinpal Energy Management Services (Pty) Limited (2015) 36 ILJ 1423 (CC) and 

Rural Maintenance (Pty) Ltd vs. Maluti-A-Phofung 2017 (1) BCLR 64 (CC). 
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75. In Grinpal and Rural Maintenance the services which were being rendered to the organ 

of state or public authority bore the characteristics of an economic activity. In Grinpal it 

was the supply of pre-paid metering systems to residents of Alexandra township for the 

purpose of providing electricity to the rate payers who pay for that service. In Rural 

Maintenance the service provider was engaged in rolling out the provision of electricity 

to rate payers and seeing to the collection of money paid by them for the electricity 

supplied. There were strong commercial elements to both of the activities involved in 

each of these two cases. That is so because in both Grinpal and Rural Maintenance the 

organs of state were Schedule 2 entities (Schedule 2 of the PFMA). Schedule 2 entities 

operate businesses, they charge VAT and they make profits. They operate economic 

entities. But the RTMC is a Schedule 3A entity. Schedule 3A entities do not operate 

businesses, they do not charge VAT and they do not make profits.  

76. We are not aware of any case that is on all fours with the present matter. Closest is 

probably Transport and Allied Workers Union of SA v Transnet (Pty) Limited and Others 

(2014) 35 ILJ 256 (LC), which the RTMC referred to in the LAC but which got no 

mention in the LAC’s judgment. There the court found that the provision of a municipal 

bus service was not a “business” as contemplated in section 197 of the LRA “but rather 

the exercise of a statutory obligation imposed on the eThekwini Municipality and which 

had to be undertaken regardless of the question of profit” (at para 21). Our case, like that 

one, involves an organ of state exercising a statutory function regardless of the question 

of profit. The RTMC’s primary obligations are clearly regulatory. For example:  

76.1 Section 2 of its empowering statute provides that the RTMC is a partnership 

between national, provincial and local spheres of government and that it 

performs duties of a regulatory nature, per section 2(a)(iii) and 2(g);  
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76.2 The provisions of section 18(1) of the Act set out the functional areas, which are 

regulatory in nature and include law enforcement, vehicle registration and 

licensing, the testing and licensing of drivers and the administrative adjudication 

of road traffic offences, per sections 18(1)(a), (c), (e) and (j); 

76.3 The RTMC does not operate as a commercial body and does not obtain income 

or revenue from the rendering of its services or activities (as the municipalities 

in Grinpal and Rural Maintenance did). The income received arises from 

licensing, the payment of fines and the like, all of which is regulated by law for 

the purposes of the proper management of road traffic in South Africa. The 

money received is not in return for an activity or service performed by the 

RTMC. Moreover, as a Schedule 3A entity, the RTMC is bound by section 53 

of the PFMA to return any surplus revenue made to National Treasury. Quite 

simply, the RTMC is not a commercial or business enterprise and, in its hands, 

the eNaTIS system is not an economic entity. 

77. The LAC also held that Tasima’s business had been transferred to the RTMC as a going 

concern. However, this was, with respect, wrong. That is so because:  

77.1 The entity transferred from one employer to another will only qualify as a 

business if it is an economic entity (this proposition has been accepted in South 

African law in the long line of cases cited in the footnote above);   

77.2 As to what an economic entity is, has not itself been specifically decided in 

South African law. However, South African courts can usefully take guidance 

from English law; 
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77.3 There is authority in England (discussed above) that a system or service required 

by a regulator to perform a statutory function is not an economic entity a la 

Institute of Chartered Accountants in England and Wales vs. Customs and 

Excise Commissioners [1997] STC 115 5 (CA) at 1166;   

77.4 The eNaTIS system and related services transferred by Tasima are to be used by 

the RTMC, in its capacity as a regulator performing a statutory function, and the 

facility is accordingly not an economic entity and therefore not a business; 

77.5 Significantly, as pointed out above, the RTMC is a Schedule 3A entity. It is 

specifically referred to in the PFMA as a “non-business public entity” and is 

prohibited by law from making a profit, per section 53 of the PFMA. 

78. The foreign law relied upon by the RTMC, which was criticised by the LAC, postulates 

that an entity can only qualify as a business if it carries on an economic activity. However, 

the eNaTIS system, because it was commissioned by the government in furtherance of a 

regulatory function that the RTMC was statutorily charged to perform, cannot be an 

economic entity and, if not an economic entity, it makes no sense to speak about its 

transfer qualifying as the transfer of a business as a going concern. The foreign law is 

on point. However, the LAC, in para 22, rejected the RTMC’s reliance on this foreign 

law. It quoted from Rural Maintenance where Froneman J cautioned practitioners against 

placing too much reliance on foreign law when searching for the meaning of a word in 

section 197. Froneman J’s criticism was that the meaning of words used in a statute is 

intertwined with the context within which the statue must be interpreted and that South 

African society is not the same as English or European societies which differ in their 

history and development.  

79. However, the selective quoting of Froneman J in Rural Maintenance is not an adequate 
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answer for the following reasons:  

79.1 First, the issue of whether an entity being transferred must be characterized as 

an economic entity in order to qualify as a business was not the subject of 

scrutiny in Rural Maintenance;   

79.2 The interpretative task as to what qualifies as an economic activity and therefore 

as a business for the purposes of section 197 in this case is entirely novel; 

79.3 It makes no sense to reject all foreign law on every aspect of the meaning of a 

business simply because some foreign law interpretations on unrelated aspects 

of the term may be inappropriate;   

79.4 The question is whether or not, on the facts of this case, the eNaTIS system can 

correctly be termed a business;  

79.5 There is useful foreign law, on point, to say that unless the eNaTIS system is an 

economic entity it should not qualify as a business; 

79.6 We are told in numerous judgments by this Court that comparative research is 

valuable, all the more so when dealing with a novel issue in our own law which 

has already been carefully considered in other more mature democracies; and  

79.7 Indeed, many of this Court’s decisions read like works of comparative law.  

80. In the circumstances, on the issue of whether or not foreign law is useful for interpreting 

the word business as it appears in section 197, we submit the following: 

80.1 There is absolutely no jurisprudence in South African law authoritatively 

dealing with whether or not the entity being transferred needs to be an economic 
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activity or whether even a regulatory facility used by a statutory body should 

properly qualify as a business for the purposes of section 197; 

80.2 There is simply nothing in South African law to answer the question; 

80.3 The precise question has been considered in both English and European law;  

80.4 The English courts have previously held that a regulatory facility used by a 

statutory body will not qualify as an economic entity and the European courts 

have said that a facility that is not an economic entity not qualify as a business;  

80.5 Whilst this foreign law is not binding, it remains persuasive; and 

80.6 If South African courts are going to reject foreign law which is on-point, they 

should only do so after engaging with the meaning ascribed to the word business 

and not merely by relying on a general statement cautioning against the 

automatic reliance on foreign case law. 

81. Secondly, the LAC erred in finding that, in the circumstances animating this particular 

transfer, the RTMC was capable of receiving a business from Tasima as a going concern. 

That the RTMC could not permissibly do so is apparent from the following: 

81.1 The RTMC does not step into the shoes of Tasima (which was a trading entity) 

because, whilst Tasima may have been operating a business, the RTMC is not 

nor will it. The RTMC is not making a profit from operating the eNaTIS system, 

and  

81.2 The RTMC, therefore, did not receive a business from Tasima as a going 

concern because it did not seamlessly carry on doing what Tasima was doing. 
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Tasima operated unlawfully 

82. It is a jurisdictional requirement that section 197 only applies if a business has been 

transferred. The term business is defined in section 197(1)(a) of the LRA. But the 

definition does not say anything about whether the business needs to be lawful in order 

to trigger the operation of section 197. The RTMC submits that only the transfer of a 

lawful business can trigger the operation of section 197 and that the transfer of an 

unlawful businesses does not.   

83. In the post-Turnkey Agreement period, Tasima was operating unlawfully and 

unconstitutionally, motivated by fraud and corruption. This is a point already accepted 

by this Court in Tasima 1 and Tasima 2 (referred to above); 

84. The RTMC contends that no “business as a going concern” as contemplated by section 

197 of the LRA was being operated by Tasima.  

85. In terms of the Turnkey Agreement, Tasima had to provide the eNaTIS system to the 

government - it had to be “completed, implemented and delivered” as a fully functioning 

system at the conclusion of a 5-year period, per clauses 5.1 and 4.1 of the agreement 

(Record, Vol 6, pg 539). This included providing “services” as defined in Schedule 4. 

These “services” included the provision of documents, system administration, analysis 

and support of the hardware and software of the system (Record, Vol 6, pg 564).  

86. Upon the termination of the agreement, eNaTIS would be delivered to the government 

and the government would then operate it. What was to be handed over was a functioning 

system capable of being operated by government employees (hence the term “turnkey”). 
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87. Upon conclusion of the Turnkey Agreement what would be transferred was a system to 

be used for traffic information and regulation. This system was not a business, least of 

all it was not a business as a going concern.  

88. As Tasima itself notes, the Turnkey Agreement reached its final date and was then 

extended on a month-to-month basis. Added to the obligations under the Turnkey 

Agreement were new duties and obligations in terms of which Tasima operated the 

system. These were not duties and obligations imposed under the Turnkey Agreement, 

but new, additional, duties unlawfully imposed.  

89. Tasima and the government were required to follow due constitutional process in 

agreeing to the performance of these additional duties to operate the system (this is a 

reference to section 217 of the Constitution). Because they failed to do so (in large part 

because of fraud and corruption), this Court held that the “extension” contract in respect 

of these additional duties and obligations was unconstitutional, unlawful and void ab 

initio.  

90. This Court ordered the handover of the system and services, as provided in the Turnkey 

Agreement, to the government (the RTMC). No doubt because the additional duties and 

obligations to operate the system were unlawful, there was no causa to transfer that part 

of Tasima’s business or activity to the RTMC.  

91. Accordingly, at no stage has this Court ordered the transfer of a business as a going 

concern to the RTMC. It merely ordered the handover of the system (and its associated 

services) which was to be handed over in terms of the Turnkey Agreement. The system 

(and its services) is not a business as a going concern, as the Turnkey Agreement itself 

made plain.  
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92. While it is conceivable that it could be argued that the operation of the system is a 

business which was operated by Tasima, this is not what had to be handed over. The 

operation of the system was unlawfully conducted by Tasima following an unlawful and 

unconstitutional process. It could not therefore be transferred.  

93. At no stage, therefore, has there been a transfer of a business as a going concern from 

Tasima to the RTMC.  

94. But if we are wrong, and this Court concludes - as did the Labour Court and LAC - that 

a business was transferred from Tasima to the RTMC then we ask this Court to read the 

word “lawful” into section 197 so that it is not merely any old business that triggers 

section 197 but only a lawful one. It is not, with respect, a difficult leap to make. A court 

would have no difficulty in concluding that section 197 should not apply where one drug 

dealer moves out of a territory and is replaced by another, nor will it apply where a gun 

runner retires and allows another to operate his unlawful business in his stead. As a matter 

of logic, therefore, we submit that section 197 should find no application at all where the 

business being transferred was, to use the language employed in Tasima 1 and endorsed 

in Tasima 2, a business that was “unlawful and unconstitutional and motivated by fraud 

and corruption”. Indeed, that these features were present in Tasima’s business until it was 

forced to surrender eNaTIS to the government, is significant - hence the portion in these 

heads of argument entitled “No Ordinary Case”.  

95. Moreover, we believe that it is entirely permissible for this Court to read the word 

“lawful” into section 197 as postulated above. That is so because section 39(2) of the 

Constitution expressly mandates this Court to “promote the spirit, purport and objects of 

the Bill of Rights” when “interpreting any legislation and when developing the common 

law”. That the spirit, purport and objects of the Constitution condemn fraud and 
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corruption and, instead, support a constitutional project animated by a lack of fraud and 

corruption a la Glenister ought to be the driving force underpinning the need to read-in 

the word “lawful” as a qualification to the type of business that ought permissibly to 

trigger the operation of section 197. The implication for not doing so will have massive 

ramifications in other “state capture” matters, for example the Bosasa debacle – as we 

have learned about it from the testimony given by various witnesses at the Zondo 

Commission - to name but one. 

ISSUES ON APPEAL AND CONCLUSION 

96. There are essentially four issues that fall to be determined in this appeal, should this Court 

be inclined to grant the RTMC leave: 

96.1 First, does the Turnkey Agreement govern the transfer of eNaTIS to the RTMC?  

96.2 Second, does the transfer of eNaTIS qualify as the transfer of a business for the 

purposes of section 197 given that the eNaTIS system is not an economic entity 

but rather a regulatory facility developed for the government to enable the 

RTMC to discharge its statutory functions?  

96.3 Third, assuming that eNaTIS does qualify as a business, can it nevertheless be 

said that such was transferred to the RTMC as a going concern if the RTMC is 

not stepping into the shoes of Tasima in the sense that the RTMC will be using 

the eNaTIS system for an entirely different purpose and the fact that, by law, the 

RTMC is precluded from operating a business and turning a profit?; and 

96.4 Fourth, does section 197 apply to unlawfully operated business? 

97. In the circumstances, the RTMC respectfully submits that: 
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97.1 This court has jurisdiction; 

97.2 The interests of justice require that leave to appeal be granted; 

97.3 Section 197 does not apply to the transfer of eNaTIS and the services from 

Tasima to the RTMC because – 

97.3.1 That transfer is regulated by an agreement, the terms of which 

expressly provide that no employees will be transferred; and 

 

97.3.2 That agreement aside, there was in any event no transfer of a 

business as a going concern.  

98. The RTMC therefore seeks an order in terms of its notice of motion, essentially that leave 

to appeal be granted and that the appeal be upheld. If successful, the RTMC also submits 

that it is entitled to the costs of two counsel. 

Andrew Redding SC 

 Kevin Hopkins 

Johannesburg Bar 

Chambers, 2 July 2019 
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