
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(CONSTITUTION HILL) 

 CCT27/2019 

J890/17 
JA77/2017 

 

In the matter between: 

ROAD TRAFFIC MANAGEMENT CORPORATION Applicant 

 

and 

 

TASIMA (PTY) LTD Respondent 

 

 

REPLYING AFFIDAVIT IN TASIMA'S APPLICATION FOR LEAVE TO REPLY  

IN  

TASIMA'S APPLICATION FOR LEAVE TO CROSS APPEAL 

 

 

I, the undersigned, 

FANNIE LYNEN MAHLANGU 

do hereby make oath and say: 

1. I am an adult male of full legal capacity and the Chairman of the Board of the 

respondent, Tasima (Pty) Ltd ("Tasima"), holding office as such at 

International Business Gateway, corner New Road and 6th Road, Midridge 

Office Estate, Midrand.  I am duly authorised by Tasima to depose to this 

affidavit on its behalf and to bring this litigation.  I was the deponent to 

Tasima's founding affidavit in the cross-appeal and adopt the definitions used 

therein. 

2. The facts set forth in this affidavit fall within my personal knowledge unless 

the contrary is stated or appears from the context.  They are, to the best of 
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my knowledge and belief, both true and correct.  Where I make any legal 

submissions, I do so on the advice of Tasima's legal representatives. 

3. Unless the context indicates otherwise, I adopt the definitions in Tasima's 

founding affidavit in its application for leave to cross-appeal to this Court 

under this case number. 

4. Under this case number, Tasima has sought leave to file a replying affidavit 

in its application for leave to cross-appeal against an order of the Labour 

Appeal Court.  The RTMC has not objected thereto, but on "condition" that it 

is then permitted, in turn, to introduce over 200 pages of additional material, 

most of which has already been rejected by this Court.   

5. First, any such conditionality is impermissible and an abuse of process.   

6. Second, the RTMC cannot seek to introduce hundreds of pages of new 

material which: 

6.1 is irrelevant to the issues in the cross-appeal; 

6.2 is highly contentious and is disputed by Tasima; 

6.3 does not comprise evidence, relies on underlying material not put up 

and would require significant oral evidence to address; 

6.4 has been rejected or found to be insufficient as a basis for prosecution 

by the criminal authorities; 

6.5 is put up for the first time in this matter before this Court (and did not 

serve before Labour Court or the Labour Appeal Court a quo, despite 

the material being in possession of the RTMC at all relevant times) and 

which has therefore not been ventilated by another Court; and 
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6.6 is put up with no explanation of context, in what is nothing less than trial 

by ambush and an attempt to create atmosphere. 

7. It appears that the RTMC is attempting to filibuster Tasima's application for 

leave to cross-appeal by artificially increasing the volume of the record by 

hundreds of pages and engaging in factual disputes which are not relevant to 

the present matter.  Any delay will operate to the benefit of the RTMC and to 

the prejudice of the Employees.   

8. It has already been decided in Tasima’s favour that s197 applies.  At issue in 

Tasima’s application for leave to cross-appeal is the narrow question as to 

what is the effective date of the s197 transfer i.e. the date from which the 

ordered s197 transfer applies.  The material sought to be introduced by the 

RTMC has no conceivable relevance to this crisp and narrow issue, and 

should not be admitted. 

9. The RTMC makes no attempt to explain why such material might be relevant 

to the issue of the transfer date.  The annexed material is simply put up 

without explanation, and Tasima and the Court are left to divine its alleged 

relevance to the narrow issue of a transfer date.  This is an abuse of the 

process of this Honourable Court, and amounts to trial by ambush. 

10. In Tasima 1, the State attempted the very same tactic, seeking to introduce 

material pertaining to alleged criminality and corruption for the first time 

before this Court.  This material was then properly rejected, not least as it did 

not meet this Court's threshold requirements for the admission of new 

evidence (see para 134 of Tasima 1).  Respectfully, the same considerations 

apply here, and this irrelevant material falls to be ignored and rejected once 

again.   
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11. For the avoidance of all doubt, as stated by Tasima in Tasima 1, all 

allegations of criminality and impropriety are denied by Tasima.   

12. Moreover, the RTMC's material is not evidence.  The allegations and 

documents have served, for some time, before the investigating and 

prosecuting authorities.  They were found to be insufficient as a basis to 

proceed with a prosecution.   

13. Indeed, the criminal case was postponed no fewer than 13 times to allow the 

State to investigate in an attempt to secure the relevant evidence.  No such 

evidence was uncovered.  This is hardly surprising, as it does not exist.  The 

case was then properly withdrawn in its entirety on its 14th appearance at 

Court.  In support of the above, we annex a chronology (marked "RA1") 

which was prepared by our counsel in the criminal matter and was handed up 

at the hearing on 31 August 2018. 

14. In any event, Tasima has demonstrated that it was the RTMC, inter alios, 

which was improperly driving the criminal case.  Having failed to secure any 

advantage in the criminal case, the RTMC now seeks to re-introduce this 

material before this Court to generate irrelevant atmospherics which it 

believes it can leverage to its undue advantage. 

15. The RTMC cannot now mobilise this material as proof of anything, much less 

criminality or corruption. Moreover, it certainly cannot now introduce untested 

and uncorroborated allegations and documentation, in relation to the narrow 

subject matter of the cross appeal – namely, a determination of the effective 

date of transfer, when this argument and material did not serve before either 

the Labour Court or LAC.  This court would effectively be expected to hear a 

criminal case as a court of first instance, without the underlying 
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documentation, when the criminal authorities have already abandoned such 

a case and the matter has not otherwise been decided in the RTMC's favour 

in any court. 

16. As Tasima pointed out in Tasima 1, there are literally hundreds of documents 

which have been requested from the State in relation to the corruption 

allegations, none of which was provided.  By the hearing of the matter before 

Hughes J on 29 and 30 April 2015, only 14 of the 78 items identified in the 

relevant Rule 35(12) notice had been provided (and even then some 

documents provided were materially incomplete), and key documents 

grounding the legal and factual basis of the criminal allegations were 

withheld. These documents remain outstanding.  I annex in this regard 

Tasima's notice in terms of Rule 35(12) and the RTMC's unsigned response 

as annex "RA2" and "RA3". 

17. Further, any consideration of criminal conduct, fraud or corruption would 

necessarily require the joinder of the parties which are alleged to have 

colluded with Tasima.  The RTMC's affidavit, for example, states that the 

charges implicate "government officials".  These officials have not been cited.  

Yet the RTMC calls upon this Court to make a ruling on conduct to which 

they are allegedly party.  It is inconceivable that this Court could, in s197 

proceedings, make a final determination of criminal liability or criminality let 

alone a determination which implicates the rights of parties who have never 

been joined to this suit. 

18. Despite the RTMC's averments, this is not a case such as BOSASA or 

PRASA where officials and institutions were simply "left alone".  Instead, an 

indictment was issued; investigators interviewed multiple witnesses and 
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sourced what evidence they could; and a criminal case was instituted and 

proceeded with.  The fact is that there was no evidence to support the case.   

19. In the circumstances, Tasima submits that the RTMC material does not fall to 

be admitted or considered by this Court.  To the extent that this Court deems 

otherwise, Tasima requests that directions be issued to this end, as it would 

then wish to respond to the allegations.  The State would, of course, have to 

be directed to provide all relevant documentation, transcripts, witness 

statements and the like which allegedly support the allegations made.  

Tasima may also require access to various witnesses.  This process would 

require significant time and undoubtedly oral evidence.  In the interim, the 

Employees would be greatly prejudiced. 

20. Delay, of course, operates only to the RTMC's benefit, as delay is likely to 

erode the number of Employees who will practically transfer, and to render 

nugatory the Employees' and Tasima's rights in terms of section 197.  This 

abuse of process should not be countenanced by this Court. 

21. On the other hand, the RTMC puts up no objection to the filing of Tasima's 

replying affidavit, and thus nothing stands in the way of the admission of such 

affidavit. 

WHEREFORE it is respectfully requested that –  

(a) Tasima be granted leave to file its replying affidavit dated 24 March 

2019; and  

(b) Tasima be granted leave to cross-appeal on the basis set forth in its 

notice of counter-application.  

 



  7 

 

____________________________ 
DEPONENT 

 
The Deponent has acknowledged that he knows and understands the contents of 
this affidavit, which was signed and sworn to before me at _______________ on 
this the __ day of APRIL 2019, the regulations contained in Government Notice 
No. R1258 of 21 July 1972, as amended, and Government Notice No. R1648 of 19 
August 1977, as amended, having been complied with. 
 
 
 
 
 ____________________________ 
 COMMISSIONER OF OATHS 
 Full names: 
 Business address: 
 Designation: 
 Capacity: 


