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I, the undersigned, 

ZUKO MZIWOXOLO VABAZA 

do hereby make oath and say: 

1. I am an adult male of full legal capacity and the Chairman of the Board of the 

respondent, Tasima (Pty) Ltd ("Tasima"), holding office as such at 

International Business Gateway, corner New Road and 6th Road, Midridge 

Office Estate, Midrand.  I am duly authorised by Tasima to depose to this 

affidavit on its behalf and to bring this litigation. 

2. The facts set forth in this affidavit fall within my personal knowledge unless 

the contrary is stated or appears from the context.  They are, to the best of 

my knowledge and belief, both true and correct.  Where I make any legal 

submissions, I do so on the advice of Tasima's legal representatives. 
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3. To the extent that I lack personal knowledge of any facts in this affidavit, I 

refer this Honourable Court to the confirmatory affidavits of Deneshkumar 

Naran and Zoë Rachel Wein, which will be filed herewith.   

INTRODUCTION 

4. The application brought by the Road Traffic Management Corporation 

("the RTMC") is without foundation.  It is based on two propositions, namely 

that its leave to appeal application: 

4.1 raises entirely novel propositions of law that have not been considered 

under South African jurisprudence, and this warrants wholesale reliance 

on foreign jurisprudence; and 

4.2 ought to be granted in order to address Tasima’s (alleged) corruption.  

5. In fact: 

5.1 both the Labour Court and the Labour Appeal Court ("the LAC") have 

held that the legal principles in this matter have already been 

considered and decided by every level of our judicial system, including 

this Court, and the facts of this matter are on all fours with a number of 

decided cases; and 

5.2 the State has been unsuccessful - before the High Court of South 

Africa, the Supreme Court of Appeal ("the SCA"), this Court and the 

criminal authorities - in establishing any basis for alleging corruption on 

Tasima’s part.  Tasima has not been found to have been party to any 

corrupt activity, and the State has withdrawn its case for lack of 

evidence. 
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6. Further, tellingly, the RTMC does not engage with any of the following facts, 

which are (each) destructive of its case: 

6.1 the RTMC has already, before this Court and the High Court of South 

Africa, on oath confirmed that section 197 of the Labour Relations Act, 

1995 ("the LRA") applies and would be given effect.  It also made 

representations to that effect to Tasima, its erstwhile employees and to 

Parliament; and 

6.2 the RTMC - far from being statutorily exempt from the application of 

section 197 of the LRA, as it now argues - has in fact received and 

accepted employees pursuant to section 197 of the LRA on multiple 

occasions in the previous financial year. 

7. Ultimately, the RTMC does not approach this court with clean hands, and is 

seeking to evade its lawful obligations, to the detriment of dozens of 

individuals and their families, who are dependent on the income they receive 

from their employment with the RTMC.   

8. This case involves trite principles of law which have previously been applied 

by this Court, the Labour Court and the LAC.  The corruption allegations are 

an attempt to mask this reality.  

9. When it was seeking to secure transfer of the electronic national information 

traffic system ("the eNaTIS system") from Tasima, the RTMC deliberately 

represented - to the Courts, to Tasima, to Tasima's erstwhile employees and 

to Parliament - that section 197 of the LRA applied and would be given effect.  

It made these representations so as to secure an expeditious transfer.  As 

soon as transfer was achieved, however, the RTMC immediately refused to 
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give effect to section 197, and sought to contend that it did not - and could 

never - apply.   

10. It is apparent that the RTMC will say whatever suits its purpose at the time, 

even before Court, on oath, and has no compunction in then reversing its 

position before another Court.  This is conduct unbecoming of any litigant, 

and is particularly egregious given that the RTMC is an organ of State and is 

constitutionally obliged to assist the effectiveness of the Court system. 

11. Moreover, in advancing its "regulatory exemption" argument, the RTMC 

disingenuously omits to mention the three section 197 transfers to which it 

has been party in the immediate past.   

12. In these circumstances, the RTMC's application is unsustainable and 

constitutes an abuse of process.  Tasima - in addition to seeking a dismissal 

of the RTMC's leave to appeal application - thus also seeks a special costs 

order, de bonis propriis, in light of the RTMC and its officers' deliberate 

falsehoods and omissions. 

13. I provide a brief background to the matter before addressing the above four 

themes.  I thereafter engage with the RTMC's appeal grounds and address 

select paragraphs of the RTMC's leave to appeal application ("the RTMC 

Application"). 

BACKGROUND 

14. This Court is familiar with the background,, having delivered judgments in two 

matters involving these parties: 

14.1 Department of Transport and Others v Tasima (Pty) Limited 2017 (2) 

SA 622 (CC) ("Tasima 1"); and 
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14.2 Department of Transport and Others v Tasima (Pty) Limited; Tasima 

(Pty) Limited and Others v Road Traffic Management Corporation and 

Others (CCT 182/17; CCT 240/17) 2018 (9) BCLR 1067 (CC) 

("Tasima 2"). 

15. The background set out below thus focuses on the labour-specific elements 

of this matter. 

16. For almost 15 years, Tasima was the (sole) entity responsible for the 

development, operation, management, control, and maintenance of the 

eNaTIS system and various services in relation to such system.  

17. The eNaTIS system and the rendering of eNaTIS services was Tasima’s only 

business.  Tasima was a special purpose vehicle designed solely to be the 

eNaTIS custodian and operator, and to render eNaTIS services.  The eNaTIS 

system thus represented the entirety of Tasima's business and revenue 

generation, and all of the employees employed by Tasima were dedicated 

solely to the operation of the eNaTIS system and the rendering of the eNaTIS 

services.   

18. In Tasima 1, this Court ordered that the eNaTIS system and services be 

transferred from Tasima to the RTMC within a period of 30 days from 9 

November 2016, as discussed below.  Tasima 1 required Tasima and the 

RTMC to "meet within 10 days to agree on how the transfer is to be 

facilitated.  Should this agreement fail to materialise, the transfer is to take 

place in accordance with [a default regime in terms of the underlying original 

Turnkey Agreement]".  

19. In the course of negotiating the transfer plan pursuant to paragraph 207 of 

Tasima 1 (which plan was ultimately not agreed upon), the RTMC 
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unambiguously accepted that it would, upon transfer of the eNaTIS system 

and services, be bound by and give effect to the provisions of section 197 of 

the LRA and would accordingly take on all of Tasima's employees when the 

system transferred. 

20. This acceptance included acceptance to Tasima in meetings and in 

correspondence; to various Courts (including the High Court of South Africa 

and this Court) on oath in legal proceedings and to Parliament.  This aspect 

is expanded upon below. 

21. Tasima kept the employees updated as to the RTMC’s stance, and transfer 

steps for the employees were even initiated by both Tasima and the RTMC.  

Tasima engaged labour law specialists and prepared a section 197 employee 

transfer agreement to give effect to this aspect of transfer of the eNaTIS 

system.  The RTMC, for its part, engaged its Divisional Head: Human Capital 

and his team, specifically for the purposes of giving effect to the s197 

process.   

22. The RTMC took transfer of the eNaTIS system on 5 April 2017, but then 

performed a complete volte face, and immediately reneged on its 

undertakings by refusing to take any of the employees into its employ.     

23. As a consequence, Tasima was forced to bring urgent proceedings in the 

Labour Court to compel the RTMC to comply with its obligations under 

section 197.  

24. On 25 May 2017, Steenkamp J ruled that all of Tasima's then employees 

(being the 5th to 84th respondents before him - "the Employees") had 

transferred automatically to the RTMC in terms of section 197 with effect 
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from 5 April 2017 ("the Steenkamp Order", which, with the "Steenkamp 

Judgment", appear as annexure 1 to the RTMC Application). 

25. The RTMC appealed the Steenkamp Order. In its judgment delivered on 21 

December 2018, the LAC (per Waglay JP, Davis JA and Murphy AJA) 

confirmed that all of the Employees had transferred to the RTMC under 

section 197 of the LRA, but altered the effective date of the transfer to 23 

June 2015 (which date is the subject of a narrow cross-appeal by Tasima).  

The judgment and order of the LAC ("the LAC Judgment" and "the LAC 

Order", respectively) are to be found at annexure 2 to the RTMC Application. 

THE RTMC'S CASE IS NOT NOVEL  

26. The RTMC argues that its case is so novel that South African jurisprudence 

has not been developed to address it, and reliance should be placed, 

primarily, on an English tax law case. 

27. The point is without merit. 

27.1 The RTMC's principal arguments (that, as a statutory body performing 

an alleged regulatory function; it is not bound by section 197 and that 

Tasima had no contractual or other basis for operating the eNaTIS 

system and services) have already been rejected by this Court.  In City 

Power (Pty) Ltd v Grinpal Energy Management Services (Pty) Ltd and 

Others 2015 (6) BCLR 660 (CC); (2015) 36 ILJ 1423 (CC), this Court 

held that section 197 is applicable to the State as employer. 

27.2  Steenkamp J held: 

"[36] The transfer of eNaTIS from Tasima to the RTMC bears all 

the hallmarks of the following statements by the Constitutional 
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Court in City Power (Pty) Ltd v Grinpal Energy Management 

Services (Pty) Ltd: 

"On the present facts, there is no dispute that City Power 

took over the full business ‘as is’, with all of the complex 

network infrastructure, assets, know how, and technology 

required to install and operate the prepaid electricity system 

with the clear intention of maintaining uninterrupted electricity 

services to Alexandra Township.  The project continued after 

termination of the service level agreements and completion 

of the handover process.  The business is identifiable and it 

is discrete.  Ultimately a business of providing a system of 

prepaid electricity to residents of Alexandra Township 

continued, save that it was now conducted by a different 

entity. 

It follows that there was a transfer of business from Grinpal 

to City Power as a going concern; which means that the 

contracts of employment of Grinpal’s employees were 

automatically transferred to City Power."  

[37] One only needs to substitute “Grinpal” with “Tasima”, “City Power” 

with “the RTMC” and “the prepaid electricity system” with eNaTIS to 

conclude that, on the facts of this case, the handover ordered by the 

Constitutional Court is a transfer contemplated by s 197." 

28. The Labour Appeal Court concluded as follows: 

28.1 "[27] Examining these facts holistically, it is clear that what was 

conducted by [Tasima] was a business falling within the scope of s197 
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of the LRA.  The legal cause for the transfer of this business, as 

defined, to the [RTMC] is to be found in the order of the Constitutional 

Court in Tasima 1 at para 208.  What was transferred, pursuant to this 

order, was a business which until that point had been conducted by 

[Tasima]. [I interject to note that paragraphs 25 and 26 of the LAC 

Judgment and Order quite plainly dispose of the question as to whether 

a business was transferred].  The fact that it was transferred to a 

statutory authority cannot, on its own, convert that which was a 

business as defined in s107 of the LRA to an enterprise that fell outside 

of the scope of s197 of the LRA, simply because the system supported 

a regulatory function.  In short, the facts of this case are distinguishable 

from the European authorities, cited by [the RTMC] in support of the 

appeal.  The outcome of the mandated factual enquiry is that a 

business operated by [Tasima] was transferred to [the RTMC] in terms 

of an order of the Constitutional Court which it handed down in Tasima 

1." 

29. The regulatory argument was thus easily - and correctly, it is submitted - 

dispatched.  The RTMC's further argument - that s197 of the LRA was 

somehow contractually excluded - was, the LAC found, "based on a 

misreading of [Tasima1]" (para 32 of the LAC Judgment), with Tasima 1 

being the legal causa for the transfer of the business (and not the underlying 

Turnkey Agreement). 

30. The RTMC's case is thus not novel.  It is on all fours with this Court's 

decision in Grinpal, is plainly distinguishable from the European authorities 

relied upon by the RTMC and, in terms of established South African 

precedent, does not require the further attention of this Court. 
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31. It is presumably for this reason (that no novel legal issue is implicated) that 

the RTMC attempts to engage this Court's interest by raising the (illusory) 

spectre of corruption.  As I set forth below, this is (as the RTMC is well 

aware) unsustainable. 

THE RTMC'S RELIANCE ON CORRUPTION 

32. The RTMC says Tasima secured the 2010 extension of the Turnkey 

Agreement by way of corruption, and that corruption and illegality have 

characterised Tasima's operation of the eNaTIS system.  This is false. 

Civil Cases Where Corruption Was Unsuccessfully Alleged 

33. Before the SCA, in Tasima (Pty) Ltd v Department of Transport [2016] 1 All 

SA 465 (SCA), the State relied on corruption as a justification for its many 

years' delay in bringing its counter-application.  It failed. 

34. However, the day before judgment was handed down by the SCA, a 

"preliminary" indictment was issued, without notice, against, inter alios, 

Tasima.   

35. The SCA refused to re-open the matter to consider the alleged new evidence 

of corruption. 

36. In Tasima 1, both the majority and minority judgments rejected the State's 

attempt to introduce the alleged new "evidence" pertaining to alleged fraud 

and corruption by Tasima.  Moreover, the majority judgment in Tasima 1 is 

unequivocal in its acceptance that Tasima was not at fault: 

36.1 Paragraphs 161 and 164 thereof make it plain that the unlawful conduct 

was perpetrated by the Department of Transport's Mr Mahlalela.  There 
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is no suggestion that Tasima was party to any illegality, let alone 

knowingly. 

36.2 In paragraph 165, the following is stated: "On the other hand, the 

allegations of fraud and corruption [against Tasima] were not properly 

made, and therefore should not be considered.  Tasima vehemently 

denies the veracity of the allegations.  These were not properly 

ventilated before the High Court." 

36.3 "[170] But what is the prejudice suffered by Tasima in overlooking the 

delay? Condoning the delay does not prevent them from enforcing the 

Court orders that have been granted in their favour.  In addition, the 

contract extension itself has already expired.  Setting aside the 

extension at this point should not, therefore, impact negatively on 

Tasima going forward".  This dictum is entirely inconsistent with any 

finding that Tasima was guilty of unlawful conduct or looting.  Tasima 1 

does find that Tasima was enriched and benefitted substantially from 

the extension [paragraphs 166 and 170], but there is no recordal that 

Tasima acted unlawfully at any stage.  Indeed, Tasima 1 upheld the 

various orders of Court which mandated payment to Tasima, prior to 23 

June 2015 (despite the extension occurring in 2010) (see paragraphs 

176, 199 and 200 of Tasima 1). 

36.4 This Court recognised that, given the facts of the case, "upholding the 

High Court orders by enforcing the transfer management provisions of 

the original contract is open to this Court.  Not only has Tasima made 

commercial decisions on the basis of the High Court orders, but doing 

so would also vindicate the high esteem the Constitution gives to the 

orders themselves" (para 203).  This would never have been expressly 
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considered had the Court found that Tasima had dirty hands and was 

knowingly party to an illegality, had acted unlawfully or was guilty of 

"looting".  

37. The State's attempt to taint Tasima with such allegations was equally 

unsuccessful before Basson J in Tasima (Pty) Ltd v Department of Transport 

and Others (44095/2012) [2016] ZAGPPHC 138 (11 April 2016) paras 90 - 

107 (a copy of the relevant paragraphs is annexed marked "AA1"). 

38. The State has thus failed in every civil case it has brought to establish that 

Tasima was party to fraud or corruption.   

The Criminal Corruption Case Was Withdrawn 

39. The State has similarly failed on the criminal front.  The case against, inter 

alios, Tasima (in the matter of The State v S Ndebele and Others, Tshwane 

Magistrate's Court, case number 111/307/2015 ("the criminal matter")) was 

withdrawn, by the National Prosecuting Authority, on 31 August 2018.  

40. It transpires that the State had no evidence of corruption or fraud, and that 

the Department of Transport ("DoT") and the RTMC were improperly driving 

the criminal proceedings contrary to the constitutional requirement of 

prosecutorial independence (section 179(4) of the Constitution).. 

The RTMC Abused Criminal Processes  

41. I annex hereto, marked "AA2", the evidence which establishes improper 

State interference in the criminal prosecution process, specifically aimed at 

creating an unwarranted impression of corruption on Tasima’s part.  The 

items with C numbers are notes made by the investigating officer in the 

criminal matter, namely Lt Col Cloete.   
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42. It is apparent that, from as far back as April 2015, the Minister of Transport 

("the Minister") had involved himself in the criminal proceedings, requesting 

meetings with the investigating teams (C49) and meeting with the Special 

Investigating Unit ("SIU") (C52).  Moreover, it is apparent that the Minister 

was "pressurising the SIU to finalise its investigations" and was enquiring as 

to "when arrests would be made" (C86). 

43. As appears from pages C99 - 100, Mr Msibi, the Chief Executive Officer of 

the RTMC, accompanied by the RTMC's attorneys of record, visited the 

offices of the Anti-Corruption Task Team ("ACTT") on 26 June 2015, 

demanding to know why no arrests had been made.  Mr Msibi was informed 

that there was not sufficient evidence to charge anyone at that stage.   

44. Significantly, it was recorded that they (Mr Msibi and the DoT's legal team) 

"want the ACTT to execute an arrest so that they can use this as "exceptional 

circumstances" as stipulated in the Supreme Court Act (s18)".  This 

intervention dovetails with the section 18(3) application launched by the DoT 

and RTMC to enforce the judgment by Hughes J, on 23 June 2015, three 

days earlier.  Clearly, the DoT and RTMC improperly sought to use the 

criminal proceedings to obtain civil redress. 

45. This application of pressure to expedite the criminal process for the benefit of 

the civil proceedings is clearly improper.  The following is recorded by the 

investigating officer, Lt Col E Cloete, on 26 June 2015 (at C100) "I am 

uncomfortable with such a decision (to prosecute and arrest now) because 

we are still investigating the matter".   

46. On 30 June 2015, the RTMC team reiterated its request for immediate 

arrests, and raised "possible Ministerial intervention if a decision not to 
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prosecute" was taken (C103 - 104).  The Minister, of course, has no authority 

to usurp the discretion of the prosecuting authorities, and any attempt to do 

so would amount to unlawful interference.   

47. On 25 November 2015 (after the appeal hearing in the SCA on 23 November 

had proceeded badly for the state parties), Mr Msibi, at a meeting with Lt Col 

Cloete and the SIU, made internal RTMC legal resources available to assist 

the investigation team (C156). 

48. On 1 December 2015, Tasima was notified by its correspondent attorneys 

that the SCA would be handing down judgment in the matter on 2 December 

2015.  I assume that the DoT and RTMC's attorneys of record were similarly 

informed. 

49. At 09:19 on 1 December 2015, Adv Serunye phoned Lt Col Cloete, calling for 

a meeting of the investigation and prosecution teams.  At this meeting, Adv 

Serunye informed Lt Col Cloete that he, Adv Serunye, had "received an 

instruction from the NDPP that the suspects against whom there is prima 

facie evidence must be charged", and that he was to make the draft 

indictment available to senior counsel representing the RTMC (C161).  

50. At 20:33 on 1 December 2015, Mr Msibi contacted Lt Col Cloete, asking to 

be kept updated as to progress (C163), and Mr Msibi was informed that the 

investigating officer had been requested to place the matter on the court roll. 

51. On 2 December 2015, at 08:05, Lt Col Cloete sent an email to his superiors 

stating that Adv Serunye had requested that, even though the investigation 

was not complete, the arrests nevertheless be executed, and the 

investigation completed later.  
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52. At 08:30 am on 2 December 2015, concerns were discussed by Lt Col Cloete 

and Colonel Mahimbye, Colonel Du Ploy and Advocate De Villiers regarding 

the premature nature of the arrests (C163). 

53. During the morning of 2 December 2015, Tasima's correspondents received 

a copy of a letter, dated 1 December 2015, which Mr Selepe of the RTMC's 

attorneys of record had addressed to the Registrar of the SCA (a copy of 

which is annexed hereto, without annexes, marked "AA3").  This letter 

indicated that the NDPP, Mr Shaun Abrahams, had contacted senior counsel 

representing the RTMC to indicate that a draft indictment had been prepared 

which included charges against Tasima, and that arrests were shortly 

expected.  The impression was given that Mr Abrahams was acting 

independently, while it is clear from the above chronology that he was not.  

On the basis of the draft indictment, the RTMC attempted to delay judgment, 

and to have the new evidence taken into account by the SCA.  

54. It is improper for the NDPP to make any such calls to inform any party of 

imminent arrests.  The reality is clearly that the NDPP was reporting back to 

the RTMC on the status of the criminal matter as a result of the pressure 

being brought to bear by the RTMC on the National Prosecuting Authority.   

55. Once this background is appreciated, it is clear that, anticipating an adverse 

finding by the SCA, the NDPP and the representatives of the RTMC acted in 

concert to have the provisional indictment placed before the SCA, and for 

arrests to be effected.  In this way, the DoT and the RTMC abused State 

infrastructure in an effort to enhance their civil case against Tasima and 

stave off an adverse SCA judgment.   
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56. A letter dated 2 December 2015 by the National Commander of the 

Directorate for Priority Crime Investigation Anti-Corruption Investigation 

(annexed hereto marked "AA4") demonstrates the extent of the DoT and 

RTMC's interference, their exertion of unlawful pressure and the usurpation 

of the investigating team's powers.  The letter records that: 

56.1 "there is crucial evidence of at least four witnesses outstanding"; 

56.2 "the main reason for the request to arrest is a request by the legal 

representatives of the Department of Transport and/or the Road Traffic 

Management Corporation to arrest"; 

56.3 "The prosecution team supports the investigation team that an arrest at 

this stage is premature, but is compelled to comply with instructions 

from the NDPP"; 

56.4 "the request to arrest is premature"; and 

56.5 "the initial target date for the prosecutor to draft the final indictment is 

set for 1 March 2015 [presumably 2016].  This is a reasonable time for 

the investigation to be completed and to enable the prosecutor to make 

an informed decision whether or not to prosecute". 

57. So strongly did the prosecution team feel that the expedited timetable was 

improper and premature that Adv Serunye, on 3 December 2015, emailed Lt 

Col Cloete recording that he intended "forward[ing] a memorandum to the 

NDPP pleading for the prosecution and investigation team to be given 

enough time to have the investigations completed before enrolling the matter 

on the court roll".   
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58. Three minutes after sending the above email, Adv Serunye withdrew it, 

informing Lt Col Cloete that he had in fact just received an instruction from 

the NDPP stating that the suspects must be arrested and the matter must be 

placed on the court roll and then postponed for further investigations. A copy 

of this email chain is annexed hereto marked "AA5". 

59. Tellingly, shortly thereafter, Lt Col Cloete made his position known to his 

superiors, copying Adv Serunye, stating "While the Criminal Procedure Act 

provides for an arrest without a warrant, it is my submission that given the 

circumstances under which I am being compelled to execute an arrest, that I 

will complete the application for the issue of warrants of arrest and that a 

prosecutor must apply to a magistrate for the issue of such warrants."  See 

annex "AA5".  This is indicative of the fact that Lt Col Cloete was placed in a 

position of having to act against his best judgment, and supports an 

allegation that the institution of criminal proceedings against it was not 

warranted but contrived. 

60. On 7 December 2015, Lt Col Cloete applied on oath for the issue of warrants 

of arrest of the accused.  In his affidavit, Lt Col Cloete emphasised that 

"crucial evidence of at least four witnesses is still outstanding. In addition to 

these four witnesses, evidence must be obtained from the auditors of Brand 

Partners, MSRD and Sinosa and a former employee of DoT.  Bank 

Statements must still be analysed and section 205 subpoenas must be 

applied for to obtain additional bank statements of suspects.  The Pinnacle 

Point Golf weekend that Mr Thwala is alleged to have received must also be 

investigated."   It is thus clear that material information was still outstanding.  

Lt Col Cloete also stated that "No suspect was interviewed and afforded an 

opportunity, if they so elect, to respond to the allegations against 
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them.  There is a reasonable possibility that if the suspects get an opportunity 

to answer to the allegations against them, they may be able to give an 

explanation that may refute the allegations.  Any such explanation may be 

the subject of further investigations."  The relevant extracts of the application 

are annexed hereto marked "AA6". 

61. It is contrary to the administration of justice that the investigating and 

prosecuting authorities are denied an opportunity properly to investigate and 

prosecute, yet parties are charged regardless.  What compounds the 

irregularity in this matter is the clear State intervention, through the Minister, 

the DoT, the RTMC and their officers and legal representatives, to direct that 

a criminal prosecution be instituted notwithstanding a lack of evidence and 

incomplete investigations, primarily to secure an unwarranted advantage in 

civil proceedings. 

62. In fact, as appears from an email dated 11 December 2015 (annexed hereto 

marked "AA7"), sent by Adv Serunye to RTMC's senior counsel, copying the 

NDPP, evidence against Tasima is sorely lacking: 

62.1 "at the moment we do not have any direct payment / gratification that 

shows that Tasima paid off the then Director General, George 

Mahlalela"; and 

62.2 "we also don’t have anything that comes directly from Tasima to Mr X 

(former Minister)." 

63. These are remarkable concessions. 

64. The extraordinary State interference in the prosecution renders transparent 

the true nature and status of the indictment - it was a contrivance brought into 
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being largely as a result of improper and unwarranted interference in the 

criminal process by the DoT and the RTMC, for use in civil proceedings to 

create a wholly unjustified aura of impropriety on the part of Tasima.  In short, 

the RTMC abused its vast resources and machinery to  secure unwarranted 

civil benefits at the expense of the integrity of the prosecuting authorities.  

65. It was thus not surprising that, when the State was required to prove its case, 

it could not, and the matter was withdrawn. 

Conclusion 

66. There is no evidence or finding - criminal or civil - that Tasima has ever been 

involved in corrupt activities. Despite this, the RTMC is again seeking to raise 

and rely on allegations of corruption.  It must not be permitted to do so. 

THE RTMC'S REPEATED REPRESENTATIONS THAT S 197 APPLIED AND 

WOULD BE GIVEN EFFECT 

67. In the wake of Tasima 1, the RTMC made multiple representations that 

section 197 of the LRA applied and would be given effect to. Tasima cites 

below but a few examples.  In all, over a dozen written recordals were made 

(as well as multiple representations in meetings with Tasima).   

68. After the handing down of Tasima 1, Tasima sought to facilitate agreement 

between itself and the DoT and RTMC, with a view to agreeing an alternative 

transfer plan, then a migration plan, in order to bring about the transfer 

required by Tasima 1.  A number of meetings were held and extensive 

correspondence was then exchanged between the parties with a view to 

effecting transfer.   
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69. Initially, when drafting transfer plans, the RTMC alleged that section 197 of 

the LRA did not apply, and failed to provide for this in its draft transfer plan.  

Following the exchange of the draft transfer plans, the parties met again on 

18 November 2016 in order to agree on the terms of the handover plan.  At 

this meeting it was then agreed, by all the parties, that section 197 applied to 

all of Tasima’s staff members.  RTMC’s unequivocal agreement that section 

197 was triggered, and that it applied to all of Tasima’s staff, is recorded in 

extensive correspondence exchanged between the parties between 24 

November 2016 and 3 March 2017:  

69.1 On 24 November 2016, Tasima received a letter from the DoT and 

RTMC, dated 23 November 2016 (annexed marked "AA8") which 

provided, inter alia, that the RTMC would, in compliance with section 

197 of the LRA, take over employees of Tasima directly engaged in the 

operation of the system as at date of the handover, "subject to the 

reservation of RTMC’s rights under the LRA or other applicable laws" 

(para 4.8). 

69.2 This was echoed in correspondence from the RTMC on 25 November 

2016 (a copy of which is annexed marked "AA9"), wherein it confirmed 

(in paragraph 12) "that the RTMC has agreed on the transfer of staff 

directly engaged on the system in terms of Section 197 of the Labour 

Relations Act".   

69.3 Tasima recorded this in-principle agreement in its correspondence of 

29 November 2016, where the migration plan framework principles 

included a section 197 process (the 29 November 2016 letter, with the 

relevant extracts of the draft migration scope plan and principles, is 

annexed hereto marked "AA10"). 
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69.4 The RTMC again confirmed its agreement on the applicability of section 

197 in correspondence dated 5 December 2016 (annexed marked 

"AA11"; see paras 8.4, 19.9, 26 and item 2 in the schedule attached to 

the letter), although, as Tasima reminded the RTMC on 7 December 

2016 (a copy of which correspondence is annexed marked "AA12"), the 

legal protection of section 197 applied by law, and not by election. 

69.5 From 15 to 27 February 2017 correspondence was exchanged between 

the RTMC and DoT, on the one hand, and Tasima, on the other (the 

relevant correspondence is annexed marked "AA13").  Salient points 

included: 

69.5.1 the RTMC confirming that the principles agreed at a transfer 

meeting of 23 February 2017 would apply, which included the 

transfer of all of Tasima's employees; 

69.5.2 the RTMC confirming "that section 197 applies and [the RTMC] 

was ready to receive the transferred employees on the same 

terms and conditions of their current employment"; 

69.5.3 the RTMC "again plac[ing] on record that it will honour the 

provisions of section 197 as contained in the Labour Relations 

Act"; 

69.5.4 the RTMC confirming that, inter alia, annex "AA11" to its 

answering affidavit under case number CCT305/2016 was to 

apply, which included a section 197 process (a copy of annex 

"AA11" is annexed hereto marked "AA14"). 
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69.6 Between 1 and 3 March 2017, there was a further exchange of 

correspondence between Tasima, on the one hand, and the RTMC and 

DoT, on the other.  A copy of the relevant correspondence is annexed 

marked "AA15".  In summary: 

69.6.1 Tasima proposed, and it was ultimately accepted, that there be a 

meeting on 7 March 2017 to discuss at least the in-principle terms 

pertaining to a handover of the Tasima employees under section 

197 of the LRA; 

69.6.2 the RTMC unequivocally recorded that it "has agreed without any 

reservation to take over all your client's employees in terms of the 

provisions of s197 of the LRA", had "agreed to the sequence of 

[Tasima's] migration plan and transfer of employees" (which 

entailed the transfer of all of Tasima's employees); that "the issue 

of section 197 of the LRA…is settled on the part of [the RTMC]" 

and "agreed to take [Tasima's] employees unreservedly subject to 

compliance with the LRA". 

69.7 It was thus clearly understood, by both the RTMC and Tasima, that all 

of Tasima's employees would be transferring to the RTMC with the 

transfer of the eNaTIS system and services. 

70. Even after the transfer (but before the hearing of the matter by Steenkamp J), 

the RTMC made representations to Parliament seeking an amount of R 72 

million in respect of "eNaTIS personnel - section 197", which can only be a 

reference to its obligation to take transfer of the Tasima employees under 

section 197 of the LRA.  This has never been disputed by the RTMC.  The 

relevant pages of the presentation are annexed marked "AA16". 
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71. Moreover, preceding and during the period of negotiation pertaining to 

section 197, the State has argued that a transfer of the eNaTIS system and 

services could immediately be effected because the exact same employees 

would be rendering the services, and there would only be a change in 

management.  Disingenuously, this narrative held good only while the State 

was attempting to secure benefits before Court, and was abandoned when 

the time came for it to be honoured: 

71.1 In attempting to have a High Court order of Hughes J enforced under 

section 18(3) of the Superior Courts Act, 2013, it was stated, on oath, 

by the DoT's then Director General, Mr Selepe, that "[t]he current 

transfer from Tasima to the applicants and/or the RTMC essentially 

entails the change of management and nothing more.  The same staff 

that had been operating the eNaTIS system before the expiry of the 

contract will continue to operate the system".  The relevant extract is 

annexed marked "AA17". 

71.2 In papers before this Court, the chief executive officer of the RTMC, Mr 

Msibi, stated that: 

71.2.1 the transfer of employees would be "seamless"; 

71.2.2 "The State will, through RTMC, also take transfer of the employed 

operators in terms of section 197 of the Labour Relations Act.  

This the RTMC is prepared to do even though it has more 

experienced personnel than Tasima and even though the majority 

of Tasima's employees were employed by the RTMC already 

since mid-2015 (after the court-challenge to its control was 

made)"; 
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71.2.3 "[b]earing in mind that the RTMC will also take over the employees 

of Tasima in terms of section 197 of the LRA";  

71.2.4 "The RTMC has tendered, without any legal obligation to do so, to 

take over these employees in terms of section 197 of the LRA.  

This takeover should put paid to any argument advanced by 

Tasima that the transfer cannot be completed within 30 days" [of 

course, this legal obligation does exist, contrary to Mr Msibi's 

averment to the contrary]; 

71.2.5 "Despite the RTMC's undertaking to take over Tasima's 

employees, Tasima has reneged on the 30 day transfer period 

imposed by this Court". 

The relevant extracts are annexed marked "AA18". 

71.3 In papers before Potterill J of the High Court of South Africa, Gauteng 

Division, Pretoria, the RTMC and DoT recorded, on oath, that "the 

RTMC is to take over the employment of the very employees currently 

operating the eNaTIS" and "[t]he RTMC has tendered to take over 

these employees in terms of section 197 of the LRA" (the relevant 

extracts are annexed marked "AA19"). 

72. Before Tuchten J, in order to convince His Lordship of the fact that an 

immediate transfer without a plan could be ordered (in the course of a 

dispute about the timing of the transfer ordered by Tasima 1), counsel for the 

RTMC stated, in open Court, that the transfer was a simple affair, given that 

"the staff remained, the shareholders walk out and the rest is what we have 

here". An extract from the court transcript is annexed marked "AA20". 
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73. The RTMC cannot selectively argue in some proceedings that it must 

succeed as it will be taking over all of Tasima's employees under section 

197, but then in others argue that it must succeed as section 197 does not 

apply. 

74. I am advised that it is settled law that a party cannot approbate and reprobate 

when advancing versions or legal submissions before court.  Moreover, most 

of the abovementioned assertions were made on affidavit in legal 

proceedings and for the specific purpose of relying on these facts and legal 

assertions to advance the legal case being pursued.  At all relevant times 

when making these statements and undertakings, the RTMC was 

represented by the same set of attorneys as presently, Selepe Attorneys; its 

attorney was present at every meeting and addressed every letter to Tasima.  

It was also at all times represented by senior and junior counsel.   

75. The RTMC was clearly fully aware of the binding nature, significance and 

gravity of its statements, as they were intended to be relied upon by the 

Courts, Tasima and the Employees.   

76. The RTMC has in the circumstances waived any right to go back on its 

position and assert that section 197 does not apply, or that the facts 

necessary for a section 197 transfer are absent.   

77. The RTMC must be held to its undertakings and statements.   

THE RTMC HAS ALREADY BEEN SUBJECT TO A NUMBER OF SECTION 197 

TRANSFER PROCESSES 

78. Before the Labour Court and LAC (and now this Court), the RTMC argued 

that it was statutorily exempt from the application of section 197 of the LRA.  
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It failed, however, to mention that mere months prior to relying on that 

argument, it had in fact taken transfer of employees under section 197 of the 

LRA in a different transaction.  The evidence of such transfer - being the 

Minister's answer to a question in Parliament and the RTMC's own annual 

financial statements evidencing a previous section 197 transfer - is annexed 

marked "AA21" and "AA22" respectively.   

79. The RTMC's 2018 annual financial statements evidence no fewer than three 

transfers in terms of section 197 of the LRA.  Plainly, it cannot regard itself as 

being statutorily exempt, as it now seeks to allege.   

80. It is also unclear how the RTMC can, in good faith, not disclose the fact of 

these previous section 197 transfers to Court.  This is particularly so where 

Tasima has raised these transfers - and their omission from the RTMC's 

papers - on previous occasions, including before the LAC and the Labour 

Court in urgent proceedings (which predated the RTMC application).  Just 

some of the relevant extracts are annexed marked "AA23". 

THE RTMC'S APPEAL GROUNDS 

81. The RTMC's substantive appeal turns essentially on two propositions, neither 

of which is sustainable.  They are that: 

81.1 the RTMC is statutorily exempt from the application of section 197 and 

can never receive or conduct a business (the regulatory argument); and 

81.2 the original Turnkey Agreement ("the Agreement") expressly excluded 

section 197 and thus no Employees could transfer under the Agreement 

(the contractual argument). 
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82. Both arguments are incompatible with the pronouncements in Tasima 1 and 

Tasima 2, and are contrary to trite legal principles. 

The Regulatory Argument 

83. The RTMC's regulatory argument runs as follows: 

83.1 at the outset, there is the statutory exemption defence.  This argument 

postulates that the RTMC is statutorily incapable of receiving a 

business as a going concern, and therefore that what was transferred 

must be something less or other than a business as a going concern. 

83.2 Subtly different, there is the second argument that, apart from the 

RTMC's position in law, what was transferred is akin to a regulatory 

facility used by a statutory body to discharge a public mandate, and is 

not an economic activity which constitutes a business as a going 

concern. 

The exemption defence 

84. The RTMC argues that, since it is a "not for profit", non-commercial, 

regulatory body, it is exempt from the operation of section 197 of the LRA.  

The RTMC is unable to muster any supporting domestic authority, and 

instead relies principally on English tax law. 

85. The factual substratum for this argument is that, as a quasi-regulator, the 

RTMC itself is not an economic entity and is not operated as a commercial 

business.  As it is not an economic entity, it therefore cannot (and can never) 

receive an economic entity; if no economic entity is received, then no 

business is transferred.  Accordingly, the RTMC contends that, as it is not a 

trading entity, it cannot step into Tasima's shoes.  As it performs a "regulatory 
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function", it is thus, so it contends, distinguishable from the myriad other 

forms of juristic persons who are bound by the provisions of section 197 of 

the LRA. 

The RTMC has accepted several s197 transfers in the previous financial year 

86. At the outset, this argument cannot seriously be advanced in circumstances 

where the RTMC, in the last year or so, has undergone no less than three 

section 197 transfers and has received over 190 employees expressly under 

section 197 of the LRA.  The RTMC's 2017/2018 annual report reflects this, 

and the Minister of Transport has further confirmed this in Parliament.  The 

relevant extracts are already annexed marked "AA21" and "AA22". 

87. It therefore appears that, contrary to all the representations by the RTMC in 

this matter, the RTMC itself accepts that it is subject to section 197 of the 

LRA, and that the RTMC and the State as a whole acknowledge that the 

RTMC is subject to that section, and enjoys no special statutory exemption 

therefrom.   

The nature of the recipient is irrelevant and not a factor recognised in our law 

88. In any event, the character of the entity receiving the business as a going 

concern is of limited relevance.  The test set forth in the LRA is not 

concerned with the characterisation of the receiving entity, save that the 

receiving entity be an employer or be capable of being an employer.   

89. The Road Traffic Management Corporation Act, 1999 ("the RTMC Act") 

provides, inter alia in section 20(1), that the RTMC has employees.  It is thus 

clearly an employer for purposes of s197(1)(b) of the LRA.  The enquiry as to 

the nature of the receiving entity ends there. 



  29 

90. Section 197 requires there to be a transfer of a business, as defined, by one 

employer to another employer as a going concern.  There is no requirement 

that the employer be of a particular legal character.  The enquiry is therefore 

a factual one as to whether there has been a transfer of a business as a 

going concern.1  This enquiry is informed by the nature of the subject matter 

of the transfer, and does not depend on whether the recipient intends or is 

entitled to make a profit.  The RTMC's mandate, statutory role or composition 

simply has no bearing on the key factual question.  

91. It is beyond doubt that if the eNaTIS system and services were to have been 

transferred to a private company (which was permissible under the 

agreement), they would constitute a business as a going concern.  It cannot 

be that where they are transferred to the RTMC, the same system and 

services do not.   

92. The RTMC's position is at odds with the very purpose of the LRA, which, 

pursuant to section 209, binds the State, in all of its manifestations.  The 

RTMC is also not excluded from the application of the LRA in terms of 

section 2 thereof.  Indeed, the LRA has been crafted in such a way that it 

clearly acknowledges and recognises the position of the State (including 

various organs of state and state-owned enterprises) as an employer for 

purposes of the Act.   

                                            
1
 Aviation Union of SA & another v SA Airways (Pty) Ltd & others (2011) 32 ILJ 2861 (CC) para [47] and [49].  

See Franmann Services (Pty) Ltd v Simba (Pty) Ltd & another (2013) 34 ILJ 897 (LC) para [7] 
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The reliance on English tax law is misplaced 

93. The RTMC's novel position is at odds with the authoritative pronouncements 

of this Court in Aviation Union and City Power v Grinpal. There is, 

accordingly, no need to resort to the findings of foreign courts.   

94. Moreover, as Skweyiya J held in Khumalo and Another v Member of the 

Executive Council for Education: KwaZulu Natal 2014 (5) SA 579 (CC), 

relying on section 209 of the LRA: 

"[30] Historically, public-sector employment and private employment 

were regulated by distinct legal regimes in South Africa. Since the 

adoption of the LRA, public sector employment has largely been 

synchronised with the legal regulation of employment in the private 

sector. Section 23(1) of the Constitution further provides that 

"[e]veryone has the right to fair labour practices." There is thus no 

longer a general distinction in principle between the protections afforded 

to private and public sector employees. 

[31] In Chirwa, this Court held: 

"The LRA does not differentiate between the state and its organs 

as an employer, and any other employer. Thus, it must be 

concluded that the state and other employers should be treated in 

similar fashion" (emphasis added).  

95. In Grinpal, this Court held: "No case has been made for the preferential 

treatment of a municipal entity, or other entity that performs a public function 

akin to that of a municipality, from the application of section 197.  There are 

numerous instances where labour legislation will have budgetary or 
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procedural consequences for all entities, including organs of state.  As the 

Labour Court stated, all employers, including organs of state must, when 

entering into contracts with service providers, make the necessary provisions 

or arrangements for legal eventualities like section 197."2 

96. His Lordship Steenkamp J further correctly relied upon Todd3 for the 

proposition that section 197 applied to private and public entities alike, and 

not only to commercial, profit-making enterprises. 

97. The RTMC fails to advance a single sustainable reason as to why it should 

be distinguished from other public entities performing public functions, other 

than to state that its function is principally regulatory in nature.  The same 

can be said for the vast majority, if not all, of state-owned entities performing 

a public function, but this is no basis to distinguish "public enterprises" as 

employers; indeed, the LRA dictates that it binds the State.   

98. The RTMC's resort to English-law concepts is therefore little more than an 

opportunistic attempt to extract itself from the clear application of the local 

legal regime which applies to all transfers of business, including the business 

consisting of the operation, maintenance, management and development of 

the eNaTIS system and services. 

The regulatory facility argument 

99. The RTMC contends that this Court is now called upon to determine whether 

section 197 applies to an activity which is allegedly principally and primarily 

of a regulatory nature. 

                                            
2
 City Power v Grinpal supra para [33]. 

3
 Todd, Du Toit & Bosch, "Business Transfers and Employment Rights in South Africa" [2004] pp 33 and 37. 
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100. This argument is contradictory to their previous position, however, where the 

RTMC accepted a quo that what Tasima had developed after 2007 was a 

"business" (as recorded by Steenkamp J in paragraphs 42 and 43 of the 

Steenkamp Judgment). 

101. Indeed, the very same activity now alleged to be regulatory (which has not 

changed, being the maintenance, management, operation and support of the 

eNaTIS system and rendering of the eNaTIS services) was initially described 

as a trading activity for the purposes of profit generation (in paragraph 67.3 of 

the RTMC's heads of argument a quo; the relevant extract is annexed 

marked "AA24"). 

102. Moreover, it is clear that the RTMC does not act solely, or even principally, 

as a regulator.  In particular, in operating, managing, maintaining and 

supporting the eNaTIS services, it acts in a manner akin to that of a 

commercial enterprise.   

103. The RTMC has sufficient hallmarks to qualify as an entity which is sufficiently 

connected with economic life to receive a business: 

103.1 it is overseen by a chief executive officer, who reports to a shareholder 

committee;4  

103.2 it has a board, as well as paid employees;5  

103.3 it is concerned, inter alia, with protecting the financial soundness of 

functional units within the RTMC;6 

                                            
4
 RTMC Act: clauses 5(a) and (b) and 15. 

5
 RTMC Act: clauses 5(c) and 20. 
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103.4 it has a governance and business plan;7 

103.5 it seeks to mobilise private sector investment, and is concerned with 

rates of return;8 

103.6 it must establish functional units, overseen by managers, who are 

"responsible for the day-to-day functioning of a functional unit, and must 

manage the unit on a commercial basis in accordance with the business 

and financial plan" (emphasis added);9 

103.7 it must submit annual reports and is audited;10 

103.8 it generates revenue through the sale of services and invests funds for 

interest;11 

103.9 it may make a profit;12 

103.10 it must open one or more bank accounts;13 and 

103.11 it may establish companies, acquire shares in project companies with 

private shareholding conclude investment contracts or trade and sell 

shares.14 

104. We submit the RTMC's activities are sufficiently closely linked with economic 

life so as to enable it to receive a business as a going concern. 

                                                                                                                                    
6
 RTMC Act: clause 9(1)(c)(i). 

7
 RTMC Act: clauses 9(1)(f) and 14. 

8
 RTMC Act: clause 14(1)(7). 

9
 RTMC Act: clause 18, particularly 18(1)(3)(a). 

10
 RTMC Act: clause 22. 

11
 RTMC Act: clause 24(1)(a) and (c). 

12
 RTMC Act: clauses 24(1)(3) and (4). 

13
 RTMC Act: clause 24(1)(5). 

14
 RTMC Act: clauses 34 and 35. 
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What was transferred was a complete business 

105. Ultimately, on 5 April 2017, the RTMC assumed full control of the premises 

from which Tasima had operated the eNaTIS system, as well as the 

computer servers, networks, storage systems, data, applications and security 

control rooms.  All eNaTIS assets and documentation were, directly or 

indirectly, seized by the RTMC.  All aspects necessary to operate the system, 

and the system itself, were thus, de facto, brought under the control of the 

RTMC.  The eNaTIS system and services, in their entirety, transferred from 

Tasima to the RTMC, which now operates them as Tasima's successor.  The 

RTMC recorded in correspondence of the same day, and immediately after 

the event, that "since [the RTMC's] take-over … there has been no 

disruptions to the eNaTIS".   

106. From 5 April 2017, the RTMC therefor ran the entire undertaking which 

Tasima had performed, and which represented Tasima’s sole business.  

Tasima retained no eNaTIS components, assets, facilities, contracts, code or 

infrastructure.  Tasima was left with no business, as all components thereof 

had transferred to the RTMC.  The legal character and nature of this 

business does not change depending on who is conducting it. 

107. The LRA binds the State and the RTMC.  It does not draw the distinctions 

which the RTMC now wishes to import.  As Steenkamp J remarked, "in South 

African law, no court – including the highest court – has made this distinction" 

(para 31). 

The Contractual Argument  

108. The RTMC also presents an alternative argument based in contract, which 

ignores what was said by this Court in Tasima 1.  It seeks to argue that the 
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subject matter of the transfer which this Court ordered in Tasima 1 was not 

the eNaTIS system and services as they then stood, but rather the system 

and services frozen in time as at 2007.  On this basis, it contends that the 

original Agreement applied.  The RTMC argues that, as this original 

Agreement does not provide for a section 197 transfer, none applies now. 

109. This argument, however, is - as confirmed by the LAC - based on a 

fundamental misreading of Tasima 1.  As confirmed by Steenkamp J, the 

LAC and this Court in Tasima 2, the causa for the transfer is not the original 

Turnkey agreement, frozen in time as at 2007, but rather this Court's order in 

Tasima 1. 

110. The original agreement terminated in 2007.  This Agreement did indeed 

envisage that Tasima would develop the new eNaTIS system and then 

provided the option to hand it over as a work product to the State or a 

designated third party.    

111. That is not, however, where the chronology ends.  The Agreement was 

amended and extended on several occasions, all of which amendments and 

extensions were preserved by this Court in Tasima 1. 

112. The RTMC's submissions ignore almost a decade of the actual operation, 

support, maintenance and management of the system, which entailed the 

employment of many employees by Tasima, which constituted its business 

and was recognised and accepted by this Court. 

113. The proposition that everything must be treated as if it were frozen in time as 

at 2007, and that the actual operation of the system should simply be 

ignored, is fallacious.  What has been ordered to be transferred is not simply 

a historically developed facility, as it stood in 2007.  What was ordered by this 
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Court was the transfer of the eNaTIS system and services as they stood after 

9 November 2016. 

Tasima 1 

114. The dispositive point in relation to the RTMC's contractual argument is that 

Tasima 1 ordered the transfer of the eNaTIS system and services as they 

existed on 9 November 2016, in terms of a transfer plan over a period of time 

after 9 November 2016.  This, then, is the causa of the transfer, and not the 

original Agreement (as it stood in 2007 or at all). 

115. First, Tasima 1 did not require the transfer of the eNaTIS system and 

services as they stood in 2007 or at some other point in time in the past, and 

it ordered no restitutionary remedies which would reach into the past.  This 

Court (in both the majority and minority judgments) made no attempt to "think 

away" what had gone before – this is demonstrated clearly by the very fact 

that this Court chose to formulate a just and equitable remedy under section 

172 of the Constitution.   

116. This Court was well aware that the eNaTIS system and services had, since 

2007, been operated, managed, maintained, supported and further 

developed exclusively by Tasima.  With that in mind, Tasima 1 ordered a 

forward-looking transfer regime, to effect a transfer going forward.  It was not 

an order to restore the status quo prior to the unlawful 2010 extension (and 

certainly not an order to restore the status quo prior to the 2007 to 2010 

extension, which was not challenged).   

117. Indeed, this Court specifically declined to make an order that had 

retrospective effect, expressly awarding prospective relief to ensure that 

Tasima - the wholly innocent party - was not prejudiced - "In addition, the 
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contract extension itself has already expired.  Setting aside the extension at 

this point should not, therefore, impact negatively on Tasima going forward."  

(para 170, emphasis added)   

118. The Court was thus well aware that the eNaTIS system and services had, 

from 2007 to at least 9 November 2016, been operated, managed, 

maintained, supported and further developed exclusively by Tasima.  Indeed, 

before this Court, the DoT and RTMC never requested that Tasima hand 

over some 2007 version of the system and services.  On the contrary, there 

was universal acceptance and understanding of the fact that the totality of the 

system and services were to be handed over, and that the handover would 

include the operation, management, support and maintenance of the system, 

and not just some final product.   

119. It has also consistently been common cause that Tasima is a special purpose 

vehicle dedicated only to the operation, management, support and 

maintenance of the system.  The State has repeatedly confirmed as much on 

oath.  Moreover, Tasima has, for many years, invoiced the State for services 

performed by a large body of employees.  This is irreconcilable with the 

notion advanced by the RTMC that Tasima was, under the Agreement, 

merely required to develop and then transfer a finished product, and that 

such transfer would then merely be the transfer of the finished work product.  

As indicated above, this would be to ignore almost a decade of subsequent 

developments and operation of the system, which was Tasima's sole 

business. 

120. The RTMC has now, in fact, on 5 April 2017, taken control and transfer of the 

entirety of the eNaTIS system and services, as they stood at such date.   It is 

perverse for the RTMC to assert that while it took over every aspect of the 
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full, up-to-date system and services, the transfer must be considered as if it 

occurred ten years earlier, under the terms of the Agreement as it existed 

then, and without regard to all that had factually and legally occurred after 

that date.  Not only is that assertion contrary to what the DoT and the RTMC 

intended when they mounted their collateral review, it is also at odds with the 

intention behind Tasima 1, namely to order transfer of an entire system as it 

existed in November 2016.   

121. Secondly, Tasima 1 did not set aside the 2010 extension to the Agreement 

retrospectively; it did not even deal with the lawfulness of the extension of the 

Agreement from 2007 to 2010; and it did not impugn the lawfulness of any of 

the amendments to the Agreement over time.   

122. The majority judgment of Khampepe J is at pains to emphasise that the relief 

is only prospective, does not jeopardise Tasima's existing rights, and does 

not undermine the efficacy or enforceability of any of the court orders 

enforcing the extension, to 23 June 2015 (indeed, this court confirmed that 

the State was in contempt of a number of such orders).  I refer in this regard 

particularly to paragraphs 170, 184 and 198 to 200 of Tasima 1. 

123. Third, this Court deliberately did not order a transfer in terms of the 

Agreement - "I am unconvinced that five years is necessary, nor that the 

unlawfully extended transfer management provisions are inevitably the 

correct vehicle for bringing the hand-over into fruition" (Tasima 1, para 206). 

124. In light of this dictum, the RTMC's attempts to rely on the terms of the 

“unlawfully extended transfer management provisions” are plainly 

unsustainable, as this Court went out of its way to make it clear that such 

plan was not to be applied. 
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125. In any event, the fact that the transfer management provisions in the 

Agreement did not mention section 197 is of no moment, as section 197 

applies by operation of law. 

126. Instead, an alternative transfer management plan was to apply, failing which 

the Migration Plan would apply.   As traversed above, the RTMC agreed with 

Tasima that such Migration Plan would include a section 197 component.   

127. For the above reasons, it is apparent that Tasima 1 did not, contrary to the 

RTMC's assertions, roll back the clock and order a transfer of the 2007 

version of the eNaTIS system in terms of the Agreement. 

Tasima 2 

128. Tasima 2 simply reinforces the above propositions: 

"[46] It is necessary to emphasise that before 23 June 2015 the 

contractual relationship between the parties was regulated by the terms 

of the Turnkey Agreement.  For the initial period the contract was lawful.  

When the initial agreement was unlawfully extended on 1 May 2010 for 

a five-year period the parties fulfilled their respective obligations in 

terms of the unlawful contract until it was declared invalid and set aside 

on 23 June 2015.  After 23 June 2015, but before November 2016, the 

relationship between the parties had no contractual underpinning but 

was perpetuated by a series of court orders granted by the High Court.  

After 9 November 2016, the parties’ relationship had no contractual 

substratum save for the migration plan whose sole purpose was to 

regulate the handover of the eNaTIS system to the DoT.  As is apparent 

from paragraph four of the order in Tasima I, the handover of the 

system could be implemented in one of two ways: either in terms of a 
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handover plan agreed to between the parties within 10 days or if no 

agreement was reached within 10 days, in terms of the migration plan 

under schedule 18 of the Turnkey Agreement.  Whichever way was 

adopted, the handover had to be completed within 30 days from the 

date of the order of Tasima I." 

129. The Migration Plan referred to represented a default position should no 

transfer agreement be agreed by Tasima and the RTMC.  It was - as detailed 

in Tasima 1 - not the transfer plan which was part of the original Agreement.   

130. Accordingly, Tasima 2 - uncontroversially - reinforced the fact that the 

relationship between Tasima and the RTMC was, after 9 November 2016, 

based on the order in Tasima 1, rather than having some contractual 

underpinning (save to the limited extent provided for in Tasima 1 itself). 

131. As stated by this Court in Tasima 2, "This Court’s order in Tasima I is 

unequivocal.  It decrees that the eNaTIS system must be handed over to the 

RTMC within 30 days of the date of the order."  The "it" referred to is Tasima 

1, which is the causa for transfer. 

Steenkamp J and the Labour Appeal Court 

132. Before Steenkamp J, no basis in law was made out to ignore the 

developments to the eNaTIS system between 2007 and 2017.  His Lordship 

found that the RTMC's reliance on a transfer of a fictional, 2007-based 

system on the basis only of the original five-year Agreement was 

unsustainable. His Lordship's reasoning in this regard appears at paragraphs 

[41] - [48] of the Steenkamp Judgment, and is, respectfully, correct. 
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133. The LAC, when dealing with the RTMC's contractual argument, recorded as 

follows: 

"This argument unfortunately is based on a misreading of the order of 

the Constitutional Court. This order clearly provided that respondent 

was under an obligation, within 30 days of the grating of the order, to 

hand over the eNaTIS system to appellant. It provided for the possibility 

of an alternative transfer management plan to be agreed between the 

parties within ten days of the granting of the order. In the event that 

such an agreement could not be reached, provision was made for a 

default position namely that the mechanism for transfer would be the 

migration plan as set out in Schedule 18 to the Turnkey agreement. 

This alternative hardly constituted a resurrection of the Turnkey 

agreement simply because the Court provided that, absent an 

agreement to the contrary, a mechanism as had been set out in the 

Turnkey agreement was available to ensure that the court order could 

be properly implemented. 

It follows that the legal causa for the transfer was the order of the 

Constitutional Court in Tasima 1" (paras 33 and 34). 

134. Again, this is correct (albeit that the LAC erred in finding the effective date of 

transfer to be 23 June 2015, which is dealt with in Tasima's application for 

leave to cross-appeal). 

Conclusion 

135. In the circumstances, the causa of the transfer under section 197 was not the 

invalidity of the 2007 extension (which extension was not challenged or ruled 

upon), or the invalidity of the 2010 extension, or the Agreement itself (which 
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was never ordered).  Rather, the causa of the transfer was Tasima 1, which 

provided for the specific and tailored just and equitable remedy crafted by 

this Court under section 172 of the Constitution. 

136. Finally, on the undisputed facts, the RTMC took over the full business of 

Tasima "as is", with the clear intention of continuing to develop, operate, 

manage, support and maintain the eNaTIS system and related services on 

an uninterrupted basis. 

ANSWER TO SELECT PARAGRAPHS 

137. Against the background set out above, I now turn to address select 

allegations in the RTMC Application.  The majority of allegations have, in any 

event, been addressed in substance above.  Any averment in the RTMC 

Application which is not expressly admitted in this affidavit and which is at 

variance with this affidavit is denied as if specifically, traversed.   

AD PARAGRAPH 5  

138. The RTMC resorts to unsustainable atmospherics, and the allegations are 

denied.  Tasima did not unlawfully cling onto the eNaTIS system and 

services - instead, given that the State had no capacity to take the system in 

2007, it was agreed that Tasima would develop, manage, monitor, operate 

and support the eNaTIS system, which it did until at least 2010 (by which 

time the State still had no capacity to take over the eNaTIS system and 

services), when a more formal extension was requested. 

139. The price of R355 million was limited only to the development of the eNaTIS 

system.  The work undertaken by Tasima post 2007 was never to form part 

of this price.  Plainly, this work was, however, necessary, as Tasima 
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supported and operated a national key point system for the benefit of the 

Republic.  These actions received repeated judicial sanction. 

140. Moreover, the figure of R2.5 billion cited does not represent funds accruing to 

Tasima.  Instead, as the RTMC well knows, Tasima invoiced the State for 

services which the State - through Tasima - ordered from third party service 

providers, without whom there would have been no eNaTIS system or 

services.  The State ordered these services through Tasima and approved 

the relevant purchase requisitions; Tasima oversaw the rendering of the 

services; the State paid Tasima and Tasima on-paid the (over a hundred, 

over the years) service providers.  Much of the R2.5 billion therefore did not - 

as the RTMC well knows – accrue to Tasima, and would have been incurred 

regardless of which entity operated the system.  A portion of that amount was 

also used to pay the salaries of Tasima's erstwhile employees. 

141. I point out that the above mechanism - of the State ordering services through 

Tasima, which paid the service providers once it was itself paid by the State - 

was in place for years (including the period during which the deponent was a 

Tasima employee) and received repeated judicial sanction.  These services 

were recognised as being absolutely essential, and the service providers had 

to be paid.  The RTMC, disingenuously, now attempts to disregard this and 

represent Tasima as the beneficiary of all funds, when this is – as the RTMC 

well knows - not the case. 

AD PARAGRAPH 6 

142. The RTMC contends that Tasima unlawfully extended the initial contract, and 

that this was motivated by fraud and corruption.  As traversed above, this is 

simply not the case. 
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143. No litigant should make such serious allegations lightly.  The RTMC, 

however, as an organ of State, must certainly not be permitted to obtain 

leave to appeal to the highest Court on the basis of such deliberate 

misrepresentations. 

AD PARAGRAPH 8 

144. Tasima does not "now try to invoke section 197 of the LRA".  Tasima has 

always stated that section 197 of the LRA applies to the transfer ordered in 

Tasima 1, and the RTMC unequivocally agreed to this years ago. 

AD PARAGRAPH 13  

145. The contents of this paragraph are denied.  The RTMC speculates that their 

case is novel due to the fact that it supposedly deals with a situation where 

an organ of state receives a regulatory facility from the private sector in order 

to perform a statutory function.  This argument is contradictory to their initial 

position, however, where the RTMC accepted a quo that what Tasima had 

developed after 2007 was a "business" (as recorded by Steenkamp J in 

paragraphs 42 and 43 of the Steenkamp Judgment).   

146. Moreover, it is clear that the RTMC does not act solely, or even principally, 

as a regulator.  In particular, in operating, managing, maintaining and 

supporting the eNaTIS services, it acts in a manner akin to that of a 

commercial enterprise.  There are very clear hallmarks set out above which 

plainly qualify the RTMC as an entity which is sufficiently connected with 

economic life to receive a business.   
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AD PARAGRAPH 16.4 

147. The parameters within which section 197 of the LRA applies to the RTMC 

have been determined clearly and specifically by the Labour Court and by the 

LAC.  There is no uncertainty regarding the applicability of section 197 in the 

present circumstances.   

148. The RTMC's reliance on general allegations of corruption and state capture 

are inapposite.  The RTMC seeks to raise these issues deliberately to colour 

the case and to obfuscate the real issues, being the livelihood of the 

employees who are suffering irreparable harm as a result of its conduct. 

149. To date, the only finding of impropriety has been against the erstwhile 

Director General of the DoT for breaching procurement regulations.  

Allegations of State capture, whilst certainly topical, have no relevance to this 

matter. 

150. It is further unclear on what basis the RTMC can argue that "fair labour 

practices" dictate that it should not take transfer of the Employees, given its 

repeated assertions to the contrary to Tasima, the Employees and Courts, 

and the fact that the Employees are wholly innocent parties who are now 

having their lives devastated by the State's attempt to out-litigate and outlast 

Tasima and the Employees. 

AD PARAGRAPH 18.18 

151. The contents of this paragraph are denied.  The RTMC's interpretation of this 

Court's findings in Tasima 1 is incorrect.  A plain reading of this Court's 

judgment makes clear that this Court did not declare the extension 

agreement void ab initio.  As Tasima 2 confirms, "[44] In Tasima I, this Court 
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reinstated the order of the High Court declaring the extension agreement 

invalid from 23 June 2015.  It further reiterated that from 23 June 2015 “the 

extension no longer had legal effect, and the interim interdicts issued by the 

High Court fell away” "(emphasis added).  If the 2010 extension agreement 

was declared void ab initio, the order in Tasima 1 would not only have said 

as much, but the date of the declaration of invalidity would have been a 2010 

date.   

AD PARAGRAPH 19 

152. The chronology is not common cause, as suggested.  Without limitation, all 

employment contracts were made available to the RTMC on 7 April 2017, 

and no Employee documentation has been withheld by Tasima. 

153. In any event, before both the Labour Court and the LAC, the Courts had 

before them details as to the role played by each and every single Tasima 

employee; the date of their commencement of employment; their monthly 

and annual costs to company and their designations.   

AD PARAGRAPH 55 

154. This Court, in Tasima 1, crafted a just and equitable regime, which included a 

forward-looking transfer.  The RTMC's attempt to read this away is simply 

unsustainable. 

AD PARAGRAPH 56  

155. The RTMC states that "everything done after the Turnkey Agreement had 

absolutely no legal effect", but then, bizarrely, suggests that this means that 

everything done from 2007 should thus be discounted.  But this ignores this 

Court's clearest possible pronouncements in Tasima 1.   
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AD PARAGRAPH 60 

156. The positioning of the RTMC under the Public Finance Management Act 

affords it no immunity from the operation of section 197, which binds the 

State (in all manifestations) and has already been applied - quite 

uncontroversially - to the RTMC in the past. 

157. Further, section 18(1) of the Road Traffic Management Corporation Act 

requires that functional units be established to ensure the effective 

management of a number of functional areas, being: 

157.1 road traffic law enforcement; 

157.2 training of traffic personnel; 

157.3 vehicle registration and licensing; 

157.4 vehicle and roadworthiness testing; 

157.5 testing and licensing of drivers; 

157.6 road traffic information; 

157.7 accident investigations and recording thereof; 

157.8 communication and education; 

157.9 infrastructure safety audits; and 

157.10 administrative adjudication of road traffic offences. 

158. These functional units must be managed "on a commercial basis" and 

"independently from any other functional unit as a financially ring-fenced unit" 

(section 18(2) and (3)). 



  48 

159. The eNaTIS system plainly falls within one of these functional areas and 

units; delivers millions of Rands in revenue to the RTMC and must be 

financially ring-fenced and operated on a commercial basis.   

160. To argue that it is so removed from economic life so as to be insulated from 

section 197 is thus factually and legally incorrect and unsustainable. 

AD PARAGRAPHS 67 - 78 

161. The RTMC suggests that, because Tasima operated the eNaTIS unlawfully 

(presumably from 2007 on), it did not operate a business as a going concern, 

since the development of the business post-dated the initially envisaged 

handover date of the eNaTIS facility. 

162. The RTMC thus concedes that a business was developed post 2007.  Of 

course, it is this business which this Court has ordered to be transferred in 

Tasima 1. 

163. Moreover, the RTMC simply cannot deny that what was handed over 

constituted a business as a going concern.  Since 2012, in over 20 

applications, Tasima has stated, on oath, that the eNaTIS system represents 

its sole business. The State has, on oath, repeatedly accepted this 

proposition.   

164. In fact, in the litigation commenced in 2012, before section 197 disputes were 

contemplated, the State, on oath, described Tasima as follows - "the TASIMA 

is a company created solely for the running of the eNaTIS project" (see the 

relevant extracts of the then Director-General of the DoT's affidavit annexed 

marked "AA25").  This has held true throughout, and was echoed by the 

State in their affidavit on 31 December 2015 in the High Court where, inter 
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alios, the RTMC, stated, at para 149, that "Tasima is a purpose-built entity 

designed for the eNaTIS contract alone" (see the relevant extracts of the 

affidavit of Mr Selepe annexed marked "AA26").  I also refer to the top of 

page 37 of that affidavit.  The RTMC has now stepped into Tasima's shoes 

inasmuch as it is running the eNaTIS system and services. 

165. On 27 March 2017, mere days before taking transfer of the eNaTIS system 

and services, Mr Msibi stated, on oath before the High Court, that "without 

eNaTIS, Tasima loses its reason to exist. It is a special purpose vehicle 

created for the purpose of running the system under a contract now struck 

down as invalid."  The relevant affidavit is annexed marked "AA27".  The 

RTMC now runs the business. 

166. Further, in papers before Tuchten J, which resulted in the physical transfer of 

the eNaTIS system, the RTMC relied upon the fact that "Tasima has 

repeatedly stated on oath that it has no business other than the operation of 

the eNaTIS traffic management system."  A copy of the relevant extract is 

annexed marked "AA28".  Before this Court, Mr Msibi echoed this, verbatim, 

as reflected in annex "AA29".  The RTMC now operates the eNaTIS system. 

167. Plainly, the RTMC recognised that "operating" and "running" the eNaTIS 

system constitutes a business.  It cannot deny that now.  Nor can it argue 

that Tasima 1 held that, as a consequence of any unlawful extension or 

otherwise, something other than a business had to be transferred. 

LEAVE TO APPEAL SHOULD NOT BE GRANTED  

168. It should never have been necessary to litigate this matter, given the RTMC's 

previous acceptance as to the application of section 197 and the fact that, in 
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any event, it plainly applied by operation of law.  All of the issues raised by 

the RTMC have been decided. 

169. Given that there are thus no prospects of success, Tasima contends that 

leave to appeal falls to be refused. 

170. Further, Tasima contends that it is not in the interests of justice to prolong 

this matter by granting leave to appeal. 

171. There is no new issue as the matters traversed by the RTMC have already 

been pronounced upon by this Honourable Court. 

172. The Employees are almost all wholly reliant on eNaTIS income for their 

livelihoods; they use this salary to support not only themselves but a number 

of dependants, including children and the elderly.  Their salaries go to 

payments for groceries and school fees, insurance premium payments, 

vehicle repayments, mortgage and loan repayments, medical aid, rates and 

taxes, telephone accounts, and clothing and other accounts.  Payment is 

thus essential to the Employees and their families. 

173. The Employees were initially paid their salaries pursuant to the interim relief 

granted by Steenkamp J.  However, this relief was set aside by the LAC as it 

held that section 18(3) of the Superior Courts Act, 2013 ("the Act") should 

have been followed.  Whilst Tasima has now brought such an application 

following the LAC judgment, which was heard on 22 January 2019, no 

judgment has as yet been handed down.  It is anticipated that, should Tasima 

and the Employees succeed therein, the RTMC may exercise its automatic 

right of appeal under s 18(4) of the Act, further delaying its obligation to pay 

the Employees. 
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174. Tasima - quite apart from having no legal obligation to pay the Employees - 

cannot meet their wage bill whilst this appeal process is finalised.  Tasima 

was a special purpose vehicle whose sole source of revenue was the 

operation and management of the eNaTIS system.  This business has 

transferred in its entirety, with the result that, from 5 April 2017, Tasima has 

not performed any work or generated any revenue.  It is a special purpose 

vehicle whose special purpose has been removed. 

175. In addition, Tasima faces claims from the dozens of suppliers which 

supported the eNaTIS system.  Whereas typically the State approved these 

services, paid Tasima and Tasima then on-paid the service providers, the 

State is now refusing to pay these service provider amounts, with the result 

that Tasima faces claims on multiple fronts. 

176. The Employees are thus left in the invidious position where their employer, 

the RTMC, despite having represented throughout that it would be taking 

them over (and being obliged to do so in law), has refused to do so.  The 

Employees are left without any income; medical aid and provident fund 

contributions have not been paid; mortgages and other credit agreements will 

be defaulted upon; their children may be removed from school and they may 

face eviction from their homes.  These facts were traversed in the s18(3) 

application, where the Employees provided 66 supporting affidavits to this 

effect, read with the primary affidavit.  So as to avoid prolixity, these 

documents have not been annexed, but will be made available if requested. 

177. The RTMC is thus prejudicing the lives of over 100 people (the Employees 

and their dependents) through its reckless appeal strategy, funded all the 

while with public funds.   
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178. Given the trite legal principles that are implicated, it is submitted that it is not 

in the interests of justice to prolong the harm suffered by the Employees and 

leave to appeal thus falls - urgently - to be denied. 

COSTS  

179. The RTMC Application is vexatious and has been brought with the clear 

intention of reducing the numbers in the Employee body in the interim by 

exposing them to financial hardship in the hope that they will be forced to 

seek employment elsewhere (and thus will not transfer to the RTMC).   

180. Tasima contends that there is no reason why taxpayers' or State funds 

should bear the burden of financing this meritless litigation.  Tasima submits 

that it would be appropriate to order costs de bonis propriis, to be borne 

personally by Messrs Msibi and Kara-Vala of the RTMC. 

181. Mr Kara-Vala is the deponent to the RTMC Application, and has deposed to 

other affidavits in the litigation against Tasima.  Mr Msibi is the Chief 

Executive Officer of the RTMC, and the deponent to previous 

representations, on oath, as to the applicability of s197 (including before this 

Court).   

182. Tasima contends that, by virtue of: 

182.1 the RTMC's misrepresentations as to the applicability of s197, coupled 

with unsustainable litigation thereafter; 

182.2 the RTMC's failure to disclose that it had been party to a number of 

section 197 transfers in the immediate past (despite arguing that it was 

statutorily exempt therefrom);  
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182.3 the RTMC's slanderous misrepresentations as to corrupt activity by 

Tasima, when it well knows that it has failed to prove this before any 

civil or criminal authority;  

182.4 the RTMC's failure to accept, in the section 197 proceedings, that 

Tasima had but one business, being the eNaTIS system, when it itself 

had accepted and argued as much on oath in multiple proceedings; and 

182.5 the RTMC's mala fide litigation in relation to this issue, which appears to 

be designed to out-litigate Tasima and force the Employees to seek 

alternate employment in order to survive (transparently in the hope that 

less Employees are thus available for ultimate transfer); 

a proper case exists for an order that Mr Msibi and Mr Kara-Vala pay 

Tasima's costs of this application de bonis propriis, on a punitive scale 

including the costs of two counsel, as well as an order that they should 

personally cover any RTMC legal costs (so as not to defray public funds), 

alternatively be ordered to file affidavits indicating why this should not be the 

case. 

CONCLUSIONS 

183. Tasima contends that leave to appeal should be refused, alternatively, in the 

event that leave to appeal is granted, that the appeal falls to be dismissed. 

184. The legal and factual issues are neither novel nor deserving of any further 

legal attention.  These issues have already been determined by two 

specialist labour bodies - the Labour Court and the LAC - as well as by this 

Court. 



  54 

185. The RTMC's appeal grounds are further undermined by its previous 

representations (including on oath before this Court) that section 197 applied 

(and, implicitly, that all the facts required therefor existed) and would be given 

effect to.  The grounds of appeal raised by the RTMC are, moreover, 

incompatible with the fact that the RTMC has already received employees 

under section 197 transfers in the immediate past. 

186. Finally, the RTMC Application must be seen for what it is - an abuse of 

process, designed to prejudice Tasima and the Employees, based on 

misrepresentations and defamatory content by an entity that acts as a law 

unto itself.  . 

WHEREFORE Tasima prays that leave to appeal be refused; alternatively, in the 

event that leave to appeal is granted, that the appeal be dismissed.  Costs should 

be borne as aforesaid. 
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