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FOUNDING AFFIDAVIT IN THE APPLICATION FOR LEAVE TO CROSS-

APPEAL 

 

 

I, the undersigned, 

ZUKO MZIWOXOLO VABAZA 

do hereby make oath and say: 

1. I am an adult male of full legal capacity and the Chairman of the Board of the 

respondent, Tasima (Pty) Ltd ("Tasima"), holding office as such at 

International Business Gateway, corner New Road and 6th Road, Midridge 

Office Estate, Midrand.  I am duly authorised by Tasima to depose to this 

affidavit on its behalf and to bring this litigation. 

2. The facts set forth in this affidavit fall within my personal knowledge unless 

the contrary is stated or appears from the context.  They are, to the best of 

my knowledge and belief, both true and correct.  Where I make any legal 

submissions, I do so on the advice of Tasima's legal representatives. 
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3. To the extent that I lack personal knowledge of any facts in this affidavit, I 

refer this Honourable Court to the confirmatory affidavits of Deneshkumar 

Naran and Zoë Wein, which will be filed herewith or as soon as possible after 

this affidavit is filed.   

INTRODUCTION 

4. This is an application for leave to cross-appeal against a single aspect of the 

judgment and order of the Labour Court of Appeal ("the LAC") (per Waglay 

JP, David JA and Murphy AJA) dated 21 December 2018, annexed hereto 

marked "FA1" ("the LAC Judgment" and "the LAC Order").  

5. The LAC upheld an earlier order of the Labour Court (per Steenkamp J) ("the 

Steenkamp Order", annexed marked "FA2") which held that the 5th to 84th 

respondents ("the Employees") had transferred from Tasima to the Road 

Traffic Management Corporation ("RTMC") in terms of section 197 of the 

Labour Relations Act, 1995 ("the LRA").   

6. Steenkamp J held that the transfer of the Employees occurred when the 

RTMC physically took transfer of the electronic national traffic information 

system ("the eNaTIS system") and services from Tasima - ie: on 5 April 

2017.  The LAC, however, held that indeed all the Employees had transferred 

to the RTMC, but with effect from 23 June 2015, based on the LAC's reading 

of this Court's judgment in Department of Transport and Others v Tasima 

(Pty) Limited; Tasima (Pty) Limited and Others v Road Traffic Management 

Corporation and Others (CCT 182/17; CCT 240/17) [2018] ZACC 21 

("Tasima 2"). It is this change by the LAC to the effective date of the transfer 

which is the focus of Tasima’s cross-appeal. 
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7. Respectfully, not only is the LAC’s change of date in its order incorrect in law, 

but it gives rise to potential uncertainty, as not all of the 5th to 84th Employees 

were employed by Tasima as at 23 June 2015.  This aspect of ambiguity is 

dealt with later herein. 

URGENCY 

8. This application concerns the very livelihood of dozens of Employees, their 

families and other dependants.   

9. The Employees are presently not being paid any remuneration by the RTMC, 

and have received no payments since the end of December 2018.  The 

continued uncertainty surrounding the section 197 transfer and non-payment 

directly and adversely affects the health, education, accommodation, 

sustenance and wellbeing of over 100 people. 

10. Tasima submits that the matter is urgent, and that both the RTMC's 

application for leave to appeal, dated 31 January 2019 but served on 

1 February 2019, and this application for leave to cross-appeal fall to be 

decided as soon as possible.  This application to cross-appeal does not 

constitute Tasima's defence to the RTMC's application for leave to appeal, 

which defence - in an answering affidavit - will be delivered as soon as 

possible. 

BACKGROUND 

11. This Court will know the facts of the transfer of the eNaTIS system and 

services from Tasima to the RTMC, having delivered judgments in two 

matters involving these parties: 
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11.1 Department of Transport and Others v Tasima (Pty) Limited 2017 (2) 

SA 622 (CC) ("Tasima 1"); and 

11.2 Tasima 2. 

12. Only a very brief background, focusing on the labour-specific elements, is 

thus provided. 

13. For almost 15 years, Tasima was the (sole) entity responsible for the 

development, operation, management, control, and maintenance of the 

eNaTIS system and various services in relation to such system.   

14. The eNaTIS system is an immensely complex network of nationwide remit, 

embedded in the national economy, pivotal to the implementation of road 

traffic policy and legislation and of such national strategic importance that it 

was designated a National Key Point. 

15. The eNaTIS system and the rendering of eNaTIS services was Tasima’s only 

business.  Tasima was a special purpose vehicle designed solely to be the 

eNaTIS custodian and render eNaTIS services.  The eNaTIS system thus 

represented the entirety of Tasima's business and revenue generation, and 

all of the employees employed by Tasima were dedicated solely to the 

operation of the eNaTIS system and the rendering of the eNaTIS services.  

At the relevant time, these Tasima employees comprised the 5th to 84th 

respondents (already defined as "the Employees").  

16. In Tasima 1, this Court ordered that the eNaTIS system and services were to 

be transferred from Tasima to the RTMC within a period of 30 days, as 

discussed below.  Tasima 1 required Tasima and the RTMC to "meet within 

10 days to agree on how the transfer is to be facilitated.  Should this 
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agreement fail to materialise, the transfer is to take place in accordance with 

[a default regime in terms of the underlying original Turnkey Agreement]".  

17. In the course of negotiating the transfer plan pursuant to paragraph 207 of 

Tasima 1 (which plan was ultimately not agreed upon), the RTMC 

unambiguously accepted, and made numerous representations to the effect, 

that it would, upon transfer of the eNaTIS system and services, be bound by 

the provisions of section 197 of the LRA and would accordingly take on all of 

the Employees when the system transferred. 

18. These representations included representations to Tasima in meetings and in 

correspondence; to various Courts (including the High Court of South Africa 

and this Court) on oath in legal proceedings and to Parliament.  A chronology 

of these representations, with the relevant supporting documentation, is 

annexed marked "FA3". 

19. Tasima kept the Employees updated as to the RTMC’s stance, and transfer 

steps were even initiated for the Employees by both Tasima and the RTMC.  

Tasima engaged labour law specialists and prepared an employee transfer 

agreement to give effect to this aspect of transfer of the eNaTIS system.  The 

RTMC, for its part, engaged its Divisional Head: Human Capital and his 

team, specifically for the purposes of giving effect to the s197 process.  

20. The RTMC took transfer of the eNaTIS system on 5 April 2017.  Upon taking 

transfer, however, the RTMC immediately reneged on its undertakings and 

refused to take any of the Employees into its employ.   
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21. To illustrate the duplicity of the RTMC's conduct, I point out that, in papers 

before this Court, the chief executive officer of the RTMC, Mr Msibi, stated, 

on oath, that: 

21.1 the transfer of employees would be "seamless"; 

21.2 "The State will, through RTMC, also take transfer of the employed 

operators in terms of section 197 of the Labour Relations Act.  This the 

RTMC is prepared to do even though it has more experienced 

personnel than Tasima and even though the majority of Tasima's 

employees were employed by the RTMC already since mid-2015 (after 

the court-challenge to its control was made)"; 

21.3 "[b]earing in mind that the RTMC will also take over the employees of 

Tasima in terms of section 197 of the LRA";  

21.4 "The RTMC has tendered, without any legal obligation to do so, to take 

over these employees in terms of section 197 of the LRA.  This 

takeover should put paid to any argument advanced by Tasima that the 

transfer cannot be completed within 30 days" [of course, this legal 

obligation does exist, contrary to Mr Msibi's averment to the contrary]; 

21.5 "Despite the RTMC's undertaking to take over Tasima's employees, 

Tasima has reneged on the 30 day transfer period imposed by this 

Court". 

The above extracts are annexed hereto marked "FA3". 

22. Despite the RTMC's unequivocal assertions, on oath, that it would take 

transfer of the Employees and give effect to section 197 of the LRA, once it 

had secured transfer, it performed a complete volte face.  
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23. As a consequence, Tasima was forced to bring urgent proceedings in the 

Labour Court to compel the RTMC to comply with its obligations under 

section 197. 

24. Steenkamp J, on 25 May 2017, ruled that all of the Employees had 

transferred automatically to the RTMC in terms of s197 with effect from 

5 April 2017.  

25. The RTMC appealed the Steenkamp Order.   

26. In its judgment delivered on 21 December 2018, the LAC J confirmed that all 

of the Employees had transferred to the RTMC under section 197 of the LRA, 

but, as indicated above, it held that such transfer took place with effect from 

23 June 2015.  

27. Tasima contends that the ruling on the effective date - which the LAC 

seemingly applied without assessing or even recognising the potential 

consequences thereof - is incorrect as a matter of fact and law.  Moreover, it 

may have the result that 23 Employees do not transfer at all, despite both the 

Labour Court and the LAC ordering that all the Employees transferred by 

operation of law to the RTMC, and it would potentially nullify the promotions, 

salary increases and changes in terms of employment which were made after 

23 June 2015 but before actual transfer took place. None of these issues 

were debated before the LAC. 

28. Tasima contends that the effective date of the section 197 transfer of 

Employees is the date of  transfer of the eNatis system - ie: 5 April 2017, as 

Steenkamp J found; alternatively that the effective date is the cut-off date set 

by this court in Tasima 1 for the transfer of the eNaTIS system to be 

completed, namely 22 December 2016. 
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THE RTMC'S CONCESSION AS TO THE EFFECTIVE DATE 

29. At the outset, it is pointed out that the RTMC has already accepted that, at 

best for the RTMC, Tasima 1 imposes a hand-over date of 22 December 

2016 for any section 197 Employee transfer.  

30. In its answering affidavit before the Labour Court in relation to the dispute as 

to whether section 197 of the LRA applied or not, the RTMC recorded, inter 

alia, as follows: 

30.1 "the Pretoria High Court, on 3 April 2017 per Tuchten J, rejected 

Tasima's unrealistic interpretation [of Tasima I] and confirmed that 

RTMC was correct on its interpretation.  Tasima was bound to hand-

over the eNaTIS system within 30 days of 9 November 2016"; 

30.2 "[T]hese two judgments (from the Constitutional Court on 9 

November 2016 and from the Pretoria High Court on 3 April 2017) 

confirm that the hand-over date, which is the effective date for the 

purposes of section 197 (if section 197 applies at all), is 22 

December 2016" [RTMC emphasis]. 

The relevant extracts are annexed marked "FA4". 

31. It is remarkable that the RTMC - having committed to a position before Court 

– once more sees fit opportunistically to abandon such position before 

another Court.  This is conduct unbecoming of any litigant, much less an 

organ of state. 
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THE ERRORS IN THE LAC JUDGMENT 

32. The LAC Judgment deals with the date of transfer in two paragraphs (despite 

the importance thereof).  Paragraph 33 thereof states as follows: 

"It follows that the legal causa for the transfer was the order of the 

Constitutional Court in Tasima 1.  However, in a further judgment of the 

Constitutional Court [Tasima 2] the Court was required to deal with 

further applications which were launched pursuant to its earlier order.  

In Tasima 2 the Constitutional Court made it clear that, although the 

declaration of invalidity of the extension to the Turnkey agreement 

which had been made by the High Court on 23 June 2015 was only 

confirmed by the Constitutional Court in Tasima 1 on 09 November 

2016, this confirmation had retrospective effect that is from 23 June 

2015.  It follows therefore that, as at 23 June 2015, [Tasima] had a clear 

obligation to transfer the entire business constituting the eNaTIS system 

to [the RTMC] in terms of s197 of the LRA". 

33. Paragraph 34 then applies this reasoning to the transfer, reading in relevant 

part as follows: 

"To the extent that the court a quo declared the contracts of 

employment of the 5th to 84th respondents to be transferred 

automatically from respondent to appellant in accordance with s197 of 

the LRA this is correct however; it will be necessary to amend this order 

to the proper date of the legal cause of the transfer, which must be 

23 June 2015." 

34. The amended order then reads: "It is declared that, with effect from 23 June 

2015, the contracts of employment of the 5th to 84th respondents transferred 
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automatically from the applicant (Tasima (Pty) Ltd) to the first respondent 

(the Road Traffic Management Corporation) in accordance with the 

provisions of section 197 of the Labour Relations Act (Act 66 of 1995)." 

35. Tasima contends that there are two related errors in the LAC Order.   

36. The first error is that the incorrect date of transfer has been selected.  The 

transfer date is a factual question, and thus must be 5 April 2017.  If, 

however, the effective date for transfer is something other than the date of 

factual transfer, then it can only be 22 December 2016 (being the last of the 

30 days ordered by Tasima 1 for handover).  The causa for the transfer 

remains this Court’s order in Tasima 1, which directed a prospective transfer, 

and Tasima 2 did not vary that. 

37. The second error - flowing from the first - is that the incorrect transfer date 

ordered by the LAC now creates a possible ambiguity, which the RTMC is 

using to prevent the transfer of all of the 5th to 84th Employees.  Twenty three 

Employees were employed after 23 June 2015, and the RTMC contends that 

the LAC's order means that no Employees employed thereafter in fact 

transfer.  This is in contradistinction to the order of both Steenkamp J and the 

LAC that all of the 5th to 84th employees have transferred by operation of law 

to the RTMC.  Similarly, the RTMC contends that the remaining 57 

Employees transfer on terms and conditions which existed on 23 June 2015, 

almost two years prior to the actual transfer on 5 April 2017, which would be 

manifestly inequitable.  This issue is dealt with below. 

THE CORRECT TRANSFER DATE 

38. The fact that the date of physical transfer is the operative date is apparent 

from the wording of section 197(2) of the LRA itself, which provides,–  
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 "(2) If a transfer of a business takes place, unless otherwise agreed in 

terms of subsection (6)— 

(a) the new employer is automatically substituted in the 

place of the old employer in respect of all contracts of 

employment in existence immediately before the date 

of transfer; 

(b) all the rights and obligations between the old 

employer and an employee at the time of the transfer 

continue in force as if they had been rights and 

obligations between the new employer and the 

employee; 

(c) anything done before the transfer by or in relation to 

the old employer, including the dismissal of an 

employee or the commission of an unfair labour 

practice or act of unfair discrimination, is considered 

to have been done by or in relation to the new 

employer; and 

(d) the transfer does not interrupt an employee's 

continuity of employment, and an employee's contract 

of employment continues with the new employer as if 

with the old employer." (Emphasis supplied).   

 

39. Normally, a transfer (under section 197) will take place pursuant to an 

agreement to transfer.  In ordinary circumstances, such agreement would 

provide for an "effective date" when the business is transferred.  Since 

transfer is agreed to take place on the effective date, that is the date of 

transfer of the business.  The actual date of the agreement, or the date of the 

legal causa which ultimately gives rise to the transfer, is not the critical date.  

The relevant date is the date on which the business is factually transferred 

from the old employer to the new employer.   

The correct interpretation of Tasima 1 

40. Tasima 1 ordered the transfer of the eNaTIS system and services as they 

existed on 9 November 2016, in terms of a transfer plan, over a period of 

time after 9 November 2016.     
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41. This Honourable Court specifically eschewed ordering any retrospective relief 

pertaining to the subject matter of the transfer, or any relief which could be 

prejudicial to Tasima going forward.  It did not order the transfer of the 

eNaTIS system and services as they stood in 2007, 2015 or at some other 

point in time, and it ordered no restitutionary remedies which would reach 

into the past.   

42. On the contrary, this Court's order regulated the orderly handover of the 

system and services as at 9 November 2016, in terms of a just and equitable 

remedy under section 172 of the Constitution.   

43. The Court was well aware that the eNaTIS system and services had, since 

2007, been operated, managed, maintained, supported and further 

developed exclusively by Tasima.  Tasima 1 ordered a forward-looking 

transfer regime.  It was not, as the RTMC has suggested previously, an order 

to restore the status quo prior to the 2010 extension (or an order to restore 

the status quo as at 23 June 2015).  This is exactly what this Court declined 

to do, expressly awarding prospective relief to ensure that Tasima was not 

prejudiced - "In addition, the contract extension itself has already expired.  

Setting aside the extension at this point should not, therefore, impact 

negatively on Tasima going forward."  (para 170 of Tasima 1, emphasis 

added).   

44. It is submitted that this Court, in overlooking the years' long delay which 

plagued the State's counter-application in Tasima 1, did not condone such 

delay with the intention that, in so doing, such delay would allow for a 

retrospective application of section 197.  This retrospective application would 

severely prejudice 80 employees, their livelihoods and their families, and 
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would thus be directly contrary to this Court's own ruling, as it would impact 

negatively on Tasima and its erstwhile staff going forward.  

45. Before this Court, the Department of Transport and RTMC never requested 

that Tasima hand over a 2015 version of the system and services.  On the 

contrary, everyone was cognisant of the fact that the totality of the system 

and services, which are developed, updated and grow on a daily basis, were 

to be handed over, and that the handover would include the operation, 

management, support and maintenance of the system and services, as it 

stood on the date of factual transfer.   

46. Tasima has, for many years, invoiced the State for the services of a large 

body of employees, all of whom have been dedicated to the eNaTIS system.  

This is irreconcilable with the notion that Tasima was merely required to hand 

over a 2015 version of the system, with its 2015 staff complement, on terms 

that applied in 2015. 

47. Such a notion would ignore two years of subsequent developments and 

operation of the system and services, at the hands of the Employees.  It 

would be perverse for the RTMC to take over every aspect of the full, up-to-

date system and services, but only be liable to accept the Employees as they 

existed as at 23 June 2015, and without regard to all that had factually and 

legally occurred after that date.   This Court certainly had no intention 

effectively to freeze the system and services in time in 2015, thereby 

rendering the operation, management, maintenance and further development 

of the system and services after that date unlawful and irrelevant.  

48. Indeed, even the minority judgment of Jafta J would "have preserved what 

had already been done in terms of the invalid extension". 
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Transfer actually occurred on 5 April 2017 

49. The transfer of the entire eNaTIS system and services (as they stood and 

were being operated and performed) occurred on 5 April 2017.  

50. The RTMC seeks to contrive a situation where it will have the full benefit of 

the transfer of the complete April 2017 version of the eNaTIS system and 

services, but will somehow be excused from taking the statutory 

responsibility and the liabilities associated with such a transfer. 

51. It is common cause that, after 2007, Tasima operated, managed, maintained 

and supported the eNaTIS system, and rendered the eNaTIS services, at the 

State's instance.  Tasima has established that what was transferred was the 

totality of eNaTIS assets, infrastructure, premises and components, as they 

existed as at 5 April 2017.  This must necessarily include the Employees.  , 

52. In the circumstances, as the LAC initially recognised, the legal causa of the 

transfer under section 197 was the specific and tailored "just and equitable" 

remedy devised by this Court in terms of section 172 of the Constitution, as 

expressed in Tasima 1. 

53.  Tasima 1 attempts very clearly to deal with the practicalities of an actual 

transfer of the system and services.  Paragraph 207 of the judgment states 

as follows: 

53.1 "I am therefore of the view that hand-over should occur within 30 days 

of this order.  In light of conceivable changes in circumstances, the 

parties must meet within 10 days to agree on how the transfer is to be 

facilitated.  Should this agreement fail to materialise, the transfer is to 
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take place in accordance with the Migration Plan set out in the Turnkey 

Agreement ("the Agreement")." 

54. This Court was thus clearly prescribing a plan whereby a prospective transfer 

of all facets of the system as they then stood would occur.  This gives effect 

to the typical section 197 position, which is that it is the date of factual 

transfer which is the effective date of that transfer for section 197 purposes. 

The correct interpretation of Tasima 2 

55. Tasima 2 did not amend or vary Tasima 1, and the order in Tasima 1 thus 

remains the legal causa for the transfer.  Tasima 2 decided two issues, 

neither of which has a bearing on the effective date of the transfer of 

employees under section 197 of the LRA. 

56. Tasima 2 decided that: 

56.1 Tasima could not rely on an interim order of Court, which in its terms 

was to operate until Tasima 1 was handed down, to claim a payment 

due in terms of that interim order after the date that Tasima 1 was 

handed down (ie, after 9 November 2016); and 

56.2 Tasima's application for leave to appeal an order of Tuchten J was 

moot.  The order by Tuchten J interpreted Tasima 1 to mean that the 

ordered handover was to occur by 22 December 2016, with or without a 

plan ("the Tuchten Order").  A copy of the Tuchten judgment and 

Order is annexed marked "FA5". 

57. There is thus simply nothing in Tasima 2 which has any bearing on the 

transfer date ordered under Tasima 1. 
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58. The LAC seems to have taken the fact that an interim order was discharged 

retrospectively, with effect from 23 June 2015, as somehow amounting to an 

order that any transfer under Tasima 1 was similarly deemed to be 

retrospective. 

59. This is expressly not what Tasima 2 ordered.  Indeed, Tasima 2 records that 

"Tasima was then ordered to hand over the eNaTIS system to the RTMC 

within 30 days of the order in Tasima I" (para 26).  This simply reinforces the 

prospective nature of the transfer. 

60. Paragraphs 44 to 46 of Tasima 2 plainly set out the correct parameters for 

the transfer: 

"[44] In Tasima I, this Court reinstated the order of the High Court declaring 

the extension agreement invalid from 23 June 2015.  It further reiterated that 

from 23 June 2015 “the extension no longer had legal effect, and the interim 

interdicts issued by the High Court fell away”.  As to the legal effect of the 

interim orders directing the State parties to comply with the terms of the 

extended agreement, this Court said: 

“The interim orders requiring compliance with the contract extended by 

the decision of Mr Mahlalela are of legal effect for the period before the 

counter-application succeeded.  Moreover, the various findings of 

contempt and suspended committal made prior to the High Court 

judgment are enforceable.  By contrast, the finding of contempt and 

committal made by the [Supreme Court of Appeal] and challenged in this 

Court stands to be set aside.  This is because once the High Court 

orders lapsed as a result of the Department’s successful reactive 

challenge of the extension, the interim interdicts could no longer be 

enforced.  This deduction does not, however, affect the period before the 

reactive challenge was successfully brought.”  (Footnotes omitted.) 

[45] Having noted that the interim interdicts fell away from 23 June 2015, this 

Court went on to craft a just and equitable remedy in the light of the 

declaration of invalidity.  It remarked that the extension agreement had long 

expired.  And upon a consideration of the relevant factors, it concluded that a 
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handover of the eNaTIS system to the RTMC had to take place “as 

expeditiously as possible”.  Hence a period of 30 days was allowed for this to 

happen. 

[46] It is necessary to emphasise that before 23 June 2015 the contractual 

relationship between the parties was regulated by the terms of the 

Turnkey Agreement.  For the initial period the contract was lawful.  When the 

initial agreement was unlawfully extended on 1 May 2010 for a five-year 

period the parties fulfilled their respective obligations in terms of the unlawful 

contract until it was declared invalid and set aside on 23 June 2015.  After 23 

June 2015, but before November 2016, the relationship between the parties 

had no contractual underpinning but was perpetuated by a series of court 

orders granted by the High Court.  After 9 November 2016, the parties’ 

relationship had no contractual substratum save for the migration plan whose 

sole purpose was to regulate the handover of the eNaTIS system to the 

DoT.  As is apparent from paragraph four of the order in Tasima I, the 

handover of the system could be implemented in one of two ways: either in 

terms of a handover plan agreed to between the parties within 10 days or if no 

agreement was reached within 10 days, in terms of the migration plan under 

schedule 18 of the Turnkey Agreement.  Whichever way was adopted, the 

handover had to be completed within 30 days from the date of the order of 

Tasima I." (emphases added) 

61. Although Tasima 2 found that various interim orders could no longer be 

enforced after 9 November 2016, this did not mean that they did not exist in 

fact or were not correctly granted and applied by the Courts up until 9 

November 2016.  In the result, the services rendered by the Employees were 

in no way unlawful, and were rendered under then extant and enforceable 

interim court orders.  Furthermore, all services performed by the Employees 

from 23 June 2015 to 9 November 2016 were rendered in terms of payment 

requisitions (PRQs) approved and signed by the State.  

62. It would hardly be just and equitable to impose a retrospective transfer date 

upon the Employees, who are wholly innocent, and have properly rendered 

services to the State, and for the Republic's benefit, throughout. 
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63. Further, when dealing with Tasima's application for leave to appeal the 

Tuchten Order, Tasima 2 states as follows: 

"[78] This Court’s order in Tasima I is unequivocal.  It decrees that the 

eNaTIS system must be handed over to the RTMC within 30 days of the 

date of the order." 

64. Thus, although Tasima 2 confirms that the declaration of invalidity made by 

this Court in Tasima 1 applies retrospectively from 23 June 2015, and that 

interim orders could not be relied upon after 9 November 2016, Tasima 2 

also confirms that the actual transfer of the system was not a retrospective 

transfer (which is what the LAC mistakenly understood), but was a forward 

looking transfer, where the system and services, as they stood, were to be 

transferred within 30 days of 9 November 2016. 

65. It is, in any event, common cause that the actual date of transfer was 5 April 

2017.  It was the eNaTIS system and services as they existed on such date 

that were transferred.  That included all Employees in Tasima’s employ at 

such date, on the terms and conditions then applicable. 

THE STEENKAMP APPROACH 

66. His Lordship Mr Justice Steenkamp held, correctly, it is respectfully 

submitted, that the legal causa for the transfer was the order in Tasima 1.1 

67. His Lordship's reasoning in this regard appears at paragraphs [50] - [52] : 

"[50] In this case the entire eNaTIS system and services (as they stood 

and were being operated and performed) were transferred on 5 April 

2017. The RTMC has itself effected, by force, this complete transfer. I 

                                                
1
 Steenkamp Judgment para [48]. 
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agree with Tasima that it does not lie in its mouth now to say that for the 

purposes of section 197, this Court should create the fiction that what 

was transferred was something else, namely only the system and 

services as they existed at May 2007. 

[51] [Paragraph 51 quotes section 197 and has been omitted to avoid 

prolixity] 

[52] There is no doubt that the actual transfer took place on 5 April 

2017, pursuant to the order of the Constitutional Court. That is the 

effective date, and that is the date on which the RTMC was substituted 

in the place of the old employer (Tasima) in respect of all contracts of 

employment in existence immediately before the date of transfer." 

CONCLUSION ON TRANSFER DATE 

68. Tasima thus contends that the correct transfer date, for all the reasons 

aforesaid, is 5 April 2017, being the factual date of transfer.   

69. In the alternative, Tasima contends that the effective date of transfer for 

section 197 purposes is the date mandated by Tasima 1 for transfer to have 

occurred by, being 22 December 2016 (ie: 30 days after 9 November 2016). 

70. Practically, the consequences of either date are the same, as none of the 

Employees was employed after 22 December 2016, and there was no 

change to their terms and conditions of employment after such date.  A list of 

the starting dates of each of the Employees' employment is annexed marked 

"FA6". 
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THE AMBIGUITY CREATED BY THE LAC ORDER 

71. Both Steenkamp J and the LAC ordered that all Employees were to transfer 

from Tasima to the RTMC.  An ambiguity, however, arises in the LAC Order, 

which reads that, "with effect from 23 June 2015, the contracts of 

employment of the 5th to 84th respondents transferred automatically" in terms 

of section 197 of the LRA. 

72. The ambiguity created by the LAC Order arises from the fact that 23 of the 

Employees were only employed after 23 June 2015, and therefore had no 

contracts of employment with Tasima as at such date.  There is thus an 

ambiguity as to what terms and conditions such Employees transfer on.  The 

RTMC (in proceedings brought by Tasima under section 18(3) of the 

Superior Courts Act, 2013, to enforce the LAC Order notwithstanding appeals 

thereof) now argues that: 

72.1 only those Employees employed on or prior to 23 June 2015 have  

transferred; and 

72.2 then only on the terms and conditions of employment which existed as 

at 23 June 2015. 

73. The LAC was, however, well aware of the fact that a number of Employees 

only commenced employment after 23 June 2015, since the dates of 

commencement of each Employee's employment with Tasima served before 

the LAC.  Yet despite this, it expressly ordered that the 5th to 84th 

respondents all transfer, and upheld Steenkamp J in this regard. 

74. Had the LAC wished to vary the Steenkamp Order on this score, it would 

have engaged in this analysis, not least as it was well aware that such a 
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ruling could deprive a number of Employees of their sole source of income, 

jeopardising their livelihoods and dependants in the process.  The LAC did 

not engage in such an analysis at all.   

75. It is noteworthy that at all times prior to transfer in April 2017, including after 

23 June 2015: 

75.1 the Employees had, over this period, properly rendered services to the 

State; 

75.2 the eNaTIS system plainly had to be operated, given that it is a national 

key point and of immense strategic, economic and administrative 

importance to the Republic; 

75.3 the State raised no challenge or concern about the Employees' terms 

and conditions of employment, despite (by April 2017) having full details 

of their packages as at April 2017; and 

75.4 the State had paid the Employees, at least up until the date of 

Tasima 1. 

76. The Employees who were employed after 23 June 2015 were all essential to 

the operation and maintenance of the eNaTIS system.  Most of the 

employees employed after 23 June 2015 performed security services, which 

is a statutory requirement, as the eNaTIS system and the premises where it 

is housed are national key points.   

77. The LAC appears to have envisaged that its ruling would not, practically, 

disturb anything, and that all of the Employees would still transfer on 

equitable terms and conditions.  Nonetheless, the RTMC appears intent on 

reading a limiting factor into the LAC Order, based on the effective date being 
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23 June 2015.  The RTMC's construction has the potential to prejudice every 

single Employee, either by rolling back their careers by almost two years or in 

fact preventing their transfer.  

78. I pause to mention that the harm which stands to be suffered by the 

Employees in this regard is manifest and material.  The Employees are 

almost all wholly reliant on eNaTIS income for their livelihoods; they use this 

salary to support not only themselves but a number of dependants, including 

children and the elderly; and this salary goes to payments for groceries and 

school fees, insurance premium payments, vehicle repayments, mortgage 

and loan repayments, medical aid, rates and taxes, telephone accounts, and 

clothing and other accounts.  It is thus of great significance to the Employees 

that they all transfer to the RTMC, on the currently applicable terms and 

conditions. The Employees are already suffering as they have not received 

their 13th cheques for the last two years. Neither had the Employees received 

their January 2019 salaries at the time this affidavit was deposed. 

79. It is, respectfully, inconceivable that the LAC intended this consequence.  It 

certainly did not engage in any analysis on this score.  On the contrary, it 

clearly believed that all Employees would still transfer, and on their current 

terms and conditions, albeit that this transfer, on the LAC's version, would 

simply be backdated to 23 June 2015.   

80. In the circumstances, Tasima submits that the LAC’s error falls to be 

corrected by amending its Order to reflect the correct transfer date, namely 5 

April 2017, alternatively 22 December 2016. 
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LEAVE TO APPEAL 

81. Tasima respectfully submits that leave to appeal ought to be granted in 

respect of the cross-appeal, by virtue of the factors which are traversed 

below.  

82. These proceedings implicate constitutional issues.   As this Court held in City 

Power (Pty) Ltd v Grinpal Energy Management Services (Pty) Ltd and 

Others:2  

"This matter concerns section 197 of the LRA and its relationship with 

the Municipal Systems Act.  The interpretation and application of the 

LRA usually raises a constitutional issue because the statute seeks to 

give effect to section 23 of the Constitution. This case raises 

constitutional issues and this Court has jurisdiction to deal with the 

issues." 

83. This accords with the express recordal in the LRA that one of the primary 

objectives of the Act is "to give effect to and regulate the fundamental rights 

conferred by section 23 of the Constitution of the Republic of South Africa, 

1996"3, and that it is to be interpreted to give effect to this obligation4 and in 

compliance with the Constitution of the Republic of South Africa, 1996.5 

84. Further, a key aspect of this case, pursuant to the LAC Judgment and Order, 

is the proper interpretation of Tasima 1, read with Tasima 2, both being 

                                                
2
 (CCT133/14) [2015] ZACC 8; 2015 (6) BCLR 660 (CC); [2015] 8 BLLR 757 (CC); (2015) 36 ILJ 1423 (CC) 

(20 April 2015) para 14. 
3
 LRA s 1(a). 

4
 LRA s 3(a). 

5
 LRA s 3(b). 
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judgments of this Court.  This Court is, of course, best placed to interpret its 

own judgments and orders.6  

85. Moreover, this case raises an arguable point of law of general public 

importance which ought to be considered by this Court.  This Court has 

previously touched on the issue of a section 197 LRA transfer in the context 

of a potentially unlawful contract in Rural Maintenance (Pty) Limited and 

Another v Maluti-A-Phofung Local Municipality (2017) 38 ILJ 295 (CC).  

Whilst the issue raised in this appeal is not on all fours with the facts of that 

case, it is submitted that the determination of an effective date in the context 

of Tasima 1 and Tasima 2 will be an important clarification of labour law 

going forward, particular where a transfer follows on just and equitable relief 

in constitutional reviews in terms of section 172 of the Constitution. 

86. Tasima further enjoys good prospects of success, given that the plain 

wording of the LRA itself, a proper interpretation of Tasima 2 and the 

Steenkamp Judgment all support its case. 

87. Finally, it is submitted that it is in the interests of justice to grant leave to 

appeal, given that the LAC Order: 

87.1 has the real potential adversely to affect the livelihoods of the 

Employees and their families; and 

87.2 creates uncertainty which may lead to further litigation (using taxpayers’ 

money) when any transfer is actually given effect to.  

                                                
6
 Laubscher NO v Duplan 2017 (2) SA 264 (CC) paras 16 and 18. 
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CONCLUSION 

88. It is in the circumstances submitted that leave to appeal should be granted, 

and it is prayed that the effective date of the transfer be altered to 5 April 

2017 (alternatively, 22 December 2016).  

 

 

____________________________ 
DEPONENT 

 
The Deponent has acknowledged that he knows and understands the contents of 
this affidavit, which was signed and sworn to before me at _______________ on 
this the __ day of FEBRUARY 2019, the regulations contained in Government 
Notice No. R1258 of 21 July 1972, as amended, and Government Notice No. 
R1648 of 19 August 1977, as amended, having been complied with. 
 
 
 
 
 ____________________________ 
 COMMISSIONER OF OATHS 
 Full names: 
 Business address: 
 Designation: 
 Capacity: 

 


