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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

      Cases CCT 323/18 and CCT 69/19 

Date on roll – 22 August 2019  

 

In the matter between: 

Case CCT323/18 

JABULANE ALPHUES TSHABALALA      APPLICANT 

 

and 

 

THE STATE                      RESPONDENT 

 

and 

 

COMMISSIONER FOR GENDER EQUALITY                   AMICUS  
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Case no: CCT 69/19 

In the matter between:           

 

ANNANIUS NTULI         APPLICANT 

 

and 

 

THE STATE                           RESPONDENT 

 

 

RESPONDENTS WRITTEN SUBMISSSIONS PURSUANT TO 

DIRECTIONS ISSUED BY CHIEF JUSTICE DATED 2 MAY 2019 

 

A. INTRODUCTION  

 

1. On 23 November 1999 the Applicants, Mr Ntuli (accused 4) and Mr 

Tshabalala (accused 6), were convicted and sentenced , inter alia,  

in the Gauteng Local Division  of the High Court Johannesburg 

before Willis J and two assessors on twenty three counts as 

follows:  
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1.1 One count of housebreaking with the intent to commit 

robbery (Count 1) and sentenced to 15  years imprisonment; 

1.2 Eight counts of common law rape (Counts 2, 7, 10, 11, 13, 

16, 18 and 23) and sentenced to life imprisonment on each 

count; 

1.3 Three counts of assault with intent to do grievous bodily 

harm (Counts 3, 19 and 25) and sentenced to  3 years 

imprisonment on each count; 

1.4 One count of housebreaking with the intent to commit 

robbery and attempted robbery (Count 6) and sentenced to 

15 years imprisonment; 

1.5 One count of common assault (Count 8) and sentenced to 2 

years imprisonment; 

1.6  Six counts of housebreaking with the intent to commit 

robbery and robbery (Counts 9, 12, 15, 17, 22 and 27) and 

sentenced to 15 years imprisonment on each count; 

1.7 Two counts of malicious injury to property (Counts 14 and 

26) and sentenced to 3 years imprisonment on each count; 

1.8 One count of attempted robbery (Count 21) and sentenced to 

8 years imprisonment.  
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The effective sentence for Mr Ntuli (accused 4) and Mr Tshabalala 

(accused 6) was life imprisonment.  

Record, Volume 10, Page 800 line 18 to 809 line 10  

Volume 11, Page 815 line 1 to 817 line 12 

 

2. The Applicants  convictions were primarily based on their alleged 

participation in a common purpose as part of a prior 

conspiracy/agreement to commit various crimes, including rape. 

They were found not guilty on counts 4 and 5 (unlawful possession 

of arms and ammunition), count 20 (pointing a fire-arm) and count 

24 (assault). However, on some counts the Applicant’s convictions 

and sentences can still be confirmed even if no prior 

conspiracy/agreement had been proved. In the written submissions 

filed by the Applicants it was conceded that the convictions on the 

following counts were in order as will be summarised below.   

 

3. Mr Ntuli’s (accused 4) convictions on counts 6 (housebreaking with 

the intent  to commit robbery and attempted robbery), 8 (common 

assault), 12 (housebreaking with the intent to commit robbery and 

robbery), 14 (malicious injury to property), 17 (housebreaking with 

the intent to commit robbery and robbery)  and 19 (assault with the 

intent to commit grievous bodily harm)  as a participant in the 
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second format of common purpose (spontaneous association – 

see paragraph 14.2 below) were not disputed.  

 

Written submissions by the Applicants – page 38 paragraph 

118, page 41 paragraph 125 and page 44 paragraph 132. 

 

4. Mr Tshabalala’s (accused 6) conviction as one of the physical 

perpetrator’s on count 23 (rape) and as a participant in the second 

format of common purpose as part of Counts 22 (housebreaking 

with the intent to commit robbery and robbery), 25 (assault with the 

intent to commit grievously bodily harm) and 26 (malicious injury to 

property) were not disputed.   

 

Written submissions by the Applicants – page 33 paragraph 

103. 

 

5. The Applicants were refused leave to appeal and on 11 September 

2009 their petition to the SCA was also refused. Both Applicants 

are now seeking direct access to this Court, subsequent to the 

Chief Justice’s posed questions on 13 February 2019.  
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6. On 16 March 2018, one of the Applicant’s co-accused, Mr Phetoe’s 

(Accused 7), convictions and sentences were all set aside by order 

of the Supreme Court of Appeal in S v Phetoe 2018 (1) SACR 593 

(SCA).The following relevant aspects need to be emphasized.  

 

6.1  On 10 June 2016, the Full Bench of the Gauteng Local 

Division, Johannesburg in the Phetoe matter ruled that 

common purpose did not apply and convicted him by majority 

as an accomplice to the rapes. It was only his convictions as 

an accomplice to rape that was before the Supreme Court of 

Appeal. His appeal was upheld in this regard.  

 

6.2 This Court is not bound by the decisions of the Full Bench 

and the Supreme Court of Appeal in the Phetoe matter and 

can consider the decision by the Trial Court afresh.  

 

B. CONDONATION  

 

7. The Respondent will not oppose the Applicants applications for 

condonation.  
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C. JURISDICTION  

 

8. In S  v Jacobs and Another 2019 (1) SACR 623 (CC) the Court 

was spilt 5-5 in their ruling as to whether or not a constitutional 

issue was raised in the application of the doctrine of common 

purpose. 

 

9. In many previous decisions this Court have made it clear that the 

threshold requirement required for access to this Court, is that  the 

issues to be decided must be constitutional matters or an arguable 

point of law of general public importance, which ought to be    

considered by this Honourable Court. The abovementioned 

principles    were again reiterated by this Court in the judgment of 

General Council    of the Bar of South Africa v Jiba and Others 

[2019] ZACC 23, which was delivered on 27 June 2019 in case 

number CCT 192/18 (in this regard see paragraphs 38 – 60). 

 

10. In the matter now before this Court it is submitted that the Court 

indeed has jurisdiction, especially  relating to the issue whether or 

not an accused can be convicted of common law rape on the basis 
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of common purpose (one of the questions also raised before by the 

Chief Justice, dated 13 February 2019)  as it is at least of general 

public importance, which ought to be  considered by this 

Honourable Court. 

 

11. The Applicants were also found guilty on the basis of a prior 

conspiracy/agreement not only on the rape counts, but also other 

counts of house breaking, assault with intent to commit grievously 

bodily harm, common assault, malicious injury to property and 

attempted robbery. It is submitted that this Court does not have 

jurisdiction to deal with those counts as it does not meet the 

jurisdiction test.  

 

12. However, in the alternative it is submitted that if this Court  rules 

eg. that the prior conspiracy/agreement had not been proved on 

the eight rape counts, it can consider the facts with regard to with 

those other counts on which the Applicants were convicted on the 

same legal basis (subject to the counts on which concessions were 

made by the Applicants in their written submissions  discussed at 

paragraphs 2 to 4 above). 
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D. COMMON PURPOSE AND RAPE  

 

13. The decision S v Jacobs and Another, supra, also summarizes 

some key legal principles in dealing with the doctrine of common 

purpose relevant to the present matter before this Court.  

 

14. In particular, the remarks by Theron J  

 

14.1 At page 643 paragraphs  69 and 70 (footnotes omitted)  

 

(69)“In Motaung, the Supreme Court of Appeal defined 

common purpose as a “purpose shared by two or more 

persons who act in concert towards the 

accomplishment of a common aim”. The practical effect 

of the application of this doctrine is that “if two or more 

people, having a common purpose to commit a crime, 

act together in order to achieve that purpose, then the 

conduct of each of them in execution of that purpose is 

imputed to the others”. 

(70) The operation of the doctrine does not require 

each participant to know or foresee in detail the exact 

way in which the unlawful results are brought about.  
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The State is not required to prove the causal 

connection between the acts of each participant and 

the consequence, for example murder” 

 

14.2   And again at page 644 paragraph 72 of the decision 

(footnotes omitted) 

 

“(72)There are two possible ways in which a common 

purpose may arise: 

(a) By prior conspiracy (agreement) to commit 

the crime in question: for example, where X 

and Y (or X, Y and Z) agree in advance to 

commit a particular crime, which implies a 

bilateral or multilateral act of association. 

(b) By conduct (spontaneous association):  for 

example, where X notices (or Y and Z) 

committing a crime, and simply joins in.  

This would be a unilateral act of 

association.  This form of association is 

most commonly found in cases of mob 

violence.” 
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See also S v Thebus and Another 2003(2) SACR 319 

(CC) at page 335/6 paragraph 19 -  

 

“The liability requirements of a joint criminal 

enterprise fall into two categories. The first arises 

where there is a prior agreement, express or 

implied. In the second category, no such prior 

agreement exists or is proved.’ 

 

15. Froneman J at page 652 paragraph 106 of the  S v Jacobs and 

Another, supra, decision also deals with the two possible format’s 

as follows –  

 

“There is no dispute here about the content of the common 

law.  Where there is a prior agreement between parties to a 

common purpose there need not be presence or participation 

by each when the fatal assault is administered.  Where no 

prior agreement is established presence at or before the fatal 

blow is necessary. Where the time of the fatal blow cannot 

be established then a finding of murder cannot follow, at 

most a finding of attempted murder or some other form of 

assault….”  
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16. In the following cases the Court primarily dealt with the second 

form of common purpose (spontaneous association). 

 

16.1 Thebus, supra, decision at page 336 paragraph 19 (‘in the 

present case the evidence does not prove any such prior 

act”); 

  

16.2  Jacobs, supra, decision at page 644 paragraph 73 (‘the 

case does not concern the first form of common purpose, but 

only the second”)  

 
16.3 S v Makhubela and Others 2017(2) SACR 665 (CC). 

 

17. It is submitted that the present matter before this Court should be 

decided upon in dealing with the first form of common purpose 

(prior conspiracy/agreement), which implies a bilaterial or 

multilateral act of association and where the accused needs not to 

be present or participate. It will be argued that the Trial Court 

correctly decided that the first form of common purpose (prior 

conspiracy/agreement) had indeed been proved.  
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Record Volume 10, Page 791 line 15 to 793 line 21 and 

Page 794 lines 15 to 17 where the Trial Court dealt with 

common purpose and indicated that a common purpose 

must have been formed before the attacks began. 

 

E. ARGUMENTS AGAINST USING COMMON PURPOSE IN RAPE 

CASES  

 

18. The main legal argument against using common purpose in 

common law rape cases is that rape is a crime, which can only be 

committed by the instrumentality of a person’s own body. The 

Applicants in their written submissions also deal extensively with 

case law and the decision in S v Moses 2010 JDR 0851 (NCK) 

where Kgomo JP remarked that common purpose ought to apply 

to rape cases.  In many of the cases discussed, it relates to a 

single incident where multiple accused raped the complainant and 

it is indeed more appropriate to regard those participants as 

direct/physical perpetrators. The obiter remarks  made by Kgomo 

JP in the Moses, supra, decision at paragraphs 33-34  need to be 

considered  in the light of  Snyman’s remarks that common 

purpose is not applicable to autographic crimes (see Snyman, 

Criminal Law, Six Edition, page 262, paragraph 14) -  
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“33. In terms of the Gaseb reasoning, I suggest, if five 

bandits conspire to rape a woman or a man to punish 

him/her for what may have passed between them on a 

previous occasion and in accomplishing this conspiracy the 

fifth co-conspirator is interrupted before the act, he will be 

exonerated even though the evidence establishes the 

conspiracy and the fact that the fifth bandit was present on 

the scene, and was waiting his turn. If he can be convicted of 

conspiracy to rape why can't he be convicted of common 

purpose in the same way as a robber?” 

 

34. In my view the views expressed in the Gaseb case are 

over-fastidious. The definition for a perpetrator for robbery 

and  rape is the same, whatever means is employed to 

commit the crime. The distinction is artificial and more 

perceived than real” 

 

19. In the present matter, the Court is dealing with eight women that 

were raped (in many cases more than once) in seven different 

households over a short period. It is submitted that Snyman’s 

comments are not relevant when a prior conspiracy/agreement had 
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been proved as the conduct of each accused in execution of that 

purpose is imputed to each other.  

 

20. In addition, at the International Criminal Tribunals, common 

purpose or participation in a joint criminal enterprise is considered 

as a form of committing.  An accused can  either physically commit 

a crime or participate in a joint criminal enterprise/common 

purpose. Both are regarded as forms of committing in addition to 

other form of possible criminal liability ie aiding and abetting, 

instigating etc. In particular see the following -  

 

20.1 Jurisprudence of the International Criminal Courts and the 

European Court of Human Rights, Procedure and Evidence, 

Vladimir Tochilovsky, Martin Nijhoff Publishers, 2009 at page 

17-18. It deals, inter alia, with the jurisprudence at the ad hoc 

ICTY and ICTR Tribunals –  

 

“…although the Statute makes no explicit provision to 

“joint criminal enterprise” as a mode of responsibility, 

participation in a joint criminal enterprise is a form of 

“commission…Joint criminal enterprise is considered 
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as a form of participation in the crime coming from the 

word “committing” 

 

See also  - The criminal responsibility of senior political 

and military leaders as principals to international 

crimes, Hector Olasolo, Hart Publishing, Oxford, and 

Portland, Oregon, 2009 - for a comprehensive study of 

the concept of the joint criminal enterprise.   

 

20.2   The International Criminal Court (ICC), however, deals with 

common purpose in its Statute. Article 25(3)(a) and (d) of the 

Statute deal with individual criminal responsibility and 

common purpose as follows -  

 

“(3)..A person who commits a crime within the 

jurisdiction of the Court shall be individually responsible 

and liable for punishment for a crime within the 

jurisdiction of the Court if that person - 

(a) Commits such a crime, whether as an individual, 

jointly with another or through another person, 

regardless of whether that other person is criminally 

responsible. 
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………. 

(d) In any other way contributes to the commission or 

attempted commission of such a crime by a group of 

persons acting with a common purpose. Such 

participation shall be intentional and shall either  

(i) Be made with the aim of further the criminal 

activity or criminal purpose of the group, where 

such activity or purpose involves the commission 

of a crime within the jurisdiction of the Court, or  

(ii) Be made in the knowledge of the intention of the 

group to commit the crime” 

 

21. It is submitted that the same principles can apply in deciding that 

rape can also be committed as a form of commission through 

participation in a common purpose, at least where a prior 

conspiracy/agreement had been proved.  

 

F. THE DECISION BY THE TRIAL COURT 

 

22. It is trite law that the Trial Court is in the best position to evaluate 

the evidence presented during trial. In doing so the Trial Court 
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correctly ruled that a common purpose was formed before the 

attacks began -  

 “I already said that it is clear to us beyond any reasonable 

doubt, from the evidence as a whole, in particular the times 

and places of these attacks, the systematic pattern of the 

attacks, for example the calling out of “Police!  Police! , the 

knock on doors, the throwing of bricks and stones , switching 

on and off of the lights, demanding of money, the ordering or 

forcing the covering of the victims’ heads with blankets, the 

raping of the women, the assaults on the men, the 

ransacking of the shacks and in a very similar manner, the 

leaving of some persons outside of the shacks with only 

some entering the shacks and the removal of goods, and the 

cross-identification of various of the accused by various of 

the complainant, that it was a single group that was 

responsible for these attacks and that it acted as a cohesive 

whole.  It is also clear that different roles were played by 

different accused at different times in different shacks. It is 

also clear beyond reasonable doubt that in no instance did 

the whole group enter any one shack, and that some kept 

watching while others went into the shacks. It is clear beyond 

reasonable doubt that these attacks were not spontaneous, 
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but were planned. A common purpose must have been 

formed before the attacks began”.   (my underlining.    

 

Record Volume 10 - page 793 line 22 to 794 line 17 

 

G. EVALUATION OF THE EVIDENCE PRESENTED AND RULED 

UPON BY THE TRIAL COURT 

 

23. In Thebus, supra, at page 345 paragraph 45, the Court clarified 

the role a Trial Court should play, dealing in particular with the 

second form of common purpose (spontaneous association) -  

'…They bring home the duty of every trial court, when 

applying the doctrine of common purpose, to exercise the 

utmost circumspection in evaluating the evidence against 

each accused person. A collective approach to determining 

the actual conduct or active association of an individual 

accused has many evidentiary pitfalls. The trial court must 

seek to determine, in respect of each accused person, the 

location, timing, sequence, duration, frequency and nature of 

the conduct alleged to constitute sufficient participation or 

active association and it's relationship, if any, to the criminal 

result and to all other prerequisites of guilt. Whether or not 
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active association has been appropriately established will 

depend upon the factual context of each case.' (my 

underling). 

 

24. The Trial Court in its decision, indirectly applied the general 

principles set out above in the Thebus, supra, decision in arriving 

at a conclusion that a common purpose had been formed prior to 

the attacks (see again paragraph 22 above). 

 

25. It is submitted that the guidelines set out in the Thebus, supra, 

decision can also be of assistance to determine whether or not a 

prior conspiracy /agreement had indeed been proved relevant to 

the first form of common purpose. In particular as to the location, 

timing, sequence, frequency and the nature of the conduct of the 

accused are considered in eventually inferring that a prior 

conspiracy/agreement had indeed been proved, expressly or 

implied.  

 

26. The facts relevant to the incidents that took place in the nine 

households  will be further discussed and it will be argued, that on 

the totality of evidence presented,  the only reasonable inference 

that can be drawn is that there was indeed a prior 
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conspiracy/agreement to commit the crimes pleaded in the 

indictment as will be set out further below.  

 

 

Location 

 

27. All the offences were committed in close proximity to each other. 

The Trial Court ruled as follows 

 

“They went from plot 907 to plot 908, to plot 909, to plot 910 

and then to plot 872 in the Umthambeka Section, climbing 

over walls and fences when moving from 907 to 908 to 909 

to 910” 

    

Record Volume 10, Page 728 lines 1-4 

 

Timing 

 

28. The offences were all committed between 01:00  to 02:30/45. 

Within that short period nine households were broken into and 

victims were robbed, assaulted etc. Eight female victims were 

raped, most of them by more than one of the assailants.  
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Record Volume 10, page 741 line 5, Page 758 line 16 and page 

757 line 19 

 

Sequence/frequency/participation 

 

29. The Trial Court ruled as follows - 

 

“They (assailants) called out, “Police!  Police! Police!”, threw  

stones on the roofs and generally made a noise. They forced 

entry into almost every shack in the yards of these properties 

and once inside Proceeded to terrorise the occupants. 

Members of this group, whom I shall call a gang, raped eight of 

the women who occupied these shacks. Several of the women 

were raped repeatedly. In a number of instances, they were 

raped repeatedly and by a number of men. In a number of 

instances where the women had boyfriends occupying the 

shacks with them their boyfriends were assaulted by members 

of this gang.” 

 

Record Volume 10 Page 728 lines 5-14 
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What occurred within the nine households will now be discussed in 

further detail below.  

 

 

30. Household 1 (Counts 1-5 -   the shack of Miss M. Changisa & Mr J. 

Motloutsi) 

    

30.1  The Applicants were convicted on housebreaking with the 

intention to rob (count 1), rape (count 2) and assault with 

intention to commit grievously bodily harm (count 3). They 

were found not guilty on count’s 4 and 5 (unlawful 

possession of arms and ammunition).  

 

Record Volume 10 Page 800 line 18 to 801 line 11 

 

30.2  On the morning of the incident Margaret Changisa and 

Jimmy Motlousi were asleep when they heard the noise 

shouting Police!, Police!, Police at plot 909. They heard 

people making similar noise at plot 910.  
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30.3  The evidence of Margaret Changisa was that a number of 

persons entered into their shack, she was not certain of the 

number but estimated them to be five. 

 

Record Volume 10, Page 730 lines 17- 20 

 

30.4  She further testified that her boyfriend was ordered to face 

the wall and not look at the assailants, she was told to close 

her eyes and lie on the bed. She further said she was raped 

by one man inside the shack. Another man pulled the first 

man and also raped her and took her outside the shack. She 

testified that outside the shack she was raped several times. 

 

Record Volume 10, Page 731 lines 7 -10 and Page 731 

lines 19-20 

 

30.5  The witness Margaret Changisa testified that her boyfriend 

was bleeding from his head and Jimmy Motlousi testified that 

he was stabbed in the back. 

 

Record Volume 10, Page 731 lines 25 -26 and Page 732 

line 1-2   
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30.6  According to Margaret Changisa inside the shack there was 

nothing providing light but she testified that outside there was 

a Apollo light which was on. She saw accused 2 standing at 

the doorway, accused 3 was also seen but she could not say 

what he was doing. She testified that Mr Ntuli ( accused 4 

)was standing near the fence.  

 

Record Volume 10, Page 730 lines 21-26 and Page 731 

lines 3-18 

 

31. Household 2 (Counts 6 to 8 ) - Shack of N. Nkohla 

 

31.1 The Applicants were convicted on housebreaking with intent 

to rob and attempted robbery (count 6); rape (count 7) and 

assault (count 8).  Mr Ntuli (accused 4) conceded he  was 

correctly convicted on Counts 6 and 8. 

 

Record Volume 10, Page 801 lines 12 to 25 
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31.2 Noloyiso Nkohla testified that on the morning of the incident 

she was asleep around 01:15 when she heard the noise of 

stones being thrown on the roof and a person calling out 

Police!  Police!  Police! and demanding passes. 

 

Record Volume 10, Page 735 lines 16- 21 

 

31.3  She testified that she looked through the window and saw a 

person climbing over the fence at Twala’s premises, she 

identified that person as Mr Ntuli (accused 4).  

 

Record Volume 10, Page 735 lines 23-25   

 

31.4  She further testified that she saw Mr Ntuli( accused 4) going 

up to the kitchen door of the main house and shook it. She 

further said about 5 youths forced entry into her shack, they 

demanded money when she told them she did not have 

money they stabbed her on her right thigh and on the back of 

her right shoulder  

   

Record Volume 10, Page 736 lines 8-12. 
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31.5  Accused 3 switched on the light inside the shack and 

switched it off again. 

 

Record Page 736 lines 13-15 

 

31.6  She testified that she was raped in her shack at least three or 

four times by persons who had gained entry into her shack. 

She could not identify those who raped her, as her head was 

covered with a blanket. 

 

Record Volume 10, Pages 736 lines19-22 

 

31.7 She said whilst she was being raped by one of the person’s, 

the second one said “Get off and let me have a go”. She 

could not say whether it was one person who raped her 

several times or whether it was more than one person.   

 

Record Volume 10, Pages 736 lines 23-26 

 

31.8 She further testified that when she was outside, she noticed 

Margaret Changisa being raped by one person (count 2) and 

sjamboked by another one (count 3) and that when the group 
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were leaving plot 910 she said she saw Mr Tshabalala 

(accused 6). She also identified Mr Tshabalala (accused 6) in 

Court and also on the meeting that was held at plot 910. She 

further identified them (accused 6 and 3) on the identification 

parade. She further said when she return to the shack her 

shack was ransacked but nothing was missing. 

 

Record Volume 10, Pages 737 lines 9- 23 

 

32. Household 3 (counts 9 to 11 - Shack of Miss DM & PN) 

 

32.1  The Applicants were convicted on housebreaking with intent 

to rob and robbery (count 9) and rape (counts 10 and 11). 

 

Record Volume 10, Page 801 line 26 to 802 line 15 

 

32.2  Doris Mthobi and her sister Palesa Ncumisa stayed at shack 

2 plot 872 Umthambeka Section in Tembisa. 

 

32.3  On the morning in question they were woken up by the noise 

of footsteps on the roof of their shack, certain youths knock 

on their shack saying they were Police and demanded entry 
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into the shack. She testified that she peeped through  the 

window of their shack and saw about 7 youths outside. They 

forced entry into the shack but she was not certain as to how 

many entered their shack but her sister Palesa said they 

were about 5. 

 

Record Volume 10, Pages 741 lines 6-13 

 

32.4  They demanded money but were told that there was no 

money. Doris was instructed to switch on the electric light. 

The light was switched off and on several times. She testified 

that she was ordered to cover her head with a blanket but 

she refused to comply with that instruction. 

 

Record Volume 10, Page 741 lines 13-19 

 

32.5  The youths found R24 -00 in the pocket of a gown. The 

youths ransacked the shack and spilled her hair product all 

over her blankets.They took her money and her wrist watch, 

they attempted to take the fridge but failed. She testified that 

one of the youths who was outside called those who were 

still inside that police were around. As they were leaving they 
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struck the door with a certain object, being a sign that they 

have been there. 

  

Record Volume 10, Page 742 lines 17- 26 

  

32.6  One of the assailants wanted to have sexual intercourse with 

her. She refused and a struggle ensued between her and 

one of the youths. She overpowered him and another youth 

assisted to overpower her and raped her. The youth who 

raped her went outside later.  

 

Record Volume 10, Page 741 lines 20 - 26. 

 

32.7  She further testified that she saw accused 7 (Phetoe). She 

called accused 7 several times asking him how can he do 

such a thing but accused 7 did not respond but just laughed. 

She testified that accused 7 was laying on her bed next to 

her. She was not in a position to identify him as one of her 

rapist.  

  

Record Volume 10, Pages 742, lines 1- 9 
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32.8   Her sister, Palesa, was also raped by at least one man. 

 

Record, Volume 10, Page 741 line 25 to 742 line 1 

 

33. Household No 4 (Count 12-14 House M. Mangema & J Khumalo)  

 

33.1 The Applicants were convicted on housebreaking with the 

intent to rob and robbery (count 12), rape (count 13) and 

malicious injury to property (count 14). Mr Ntuli (accused 4) 

conceded he  was correctly convicted on Counts 12 and 14. 

 

Record, Volume 10, Page 802 line 16 to 803 line 11 

 

33.2  Julius Khumalo was staying at shack number 1 on plot 872 

umthambeka Section. His girlfriend Ester Mathapelo 

Mangena, was present on the night in question as she  used 

to visit him from time to time. On the night of the incident they 

went to sleep as usual, whilst they were asleep they were 

disturbed  by a knock on the door, according to Julius it was 

about 02h30. He saw a group of young men outside the 

shack. 
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Record Volume 10, Page 745 lines 5 -  20 

 

33.3  On the identification parade he identified accused 5, Mr 

Tshabalala (accused 6), and Mr Ntuli (accused 4). 

 

Record Volume 10, Page 745 lines 25- 26 and Page 

746 lines 1- 6 

 

33.4  After the light was switched on Esther saw and heard Mr 

Ntuli (accused 4) saying “Oh here are some goods”. She had 

never seen Mr Ntuli (accused 4) before, she was adamant 

that it was him and she said she was not making a mistake. 

She identified him in Court and also in the identification 

parade that was held at Ivory Park Police Station on 5 

November 1998. 

   

Record, Volume 10, Page 746 lines 19-25 

 

33.5  Esther testified that she was raped by two men. Her head 

was covered with a scarf during the incident.  

  

Record, Volume 10, Page 747 lines 16 to 25 
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33.6  The articles that were robbed included a TV set, a video 

recorder, camera, hair cutting machine, raincoat, socks, 

watches and a radio system.  

 

Record, Volume 10, Page 748 lines 13 to 21 

 

33.7 Julius also testified that a blanket and a duvet were set alight.  

 

Record, Volume 10, Page 748 lines 1 to 6.  

 

34. Household 5 – (count 15 to 16- the shack of Nosakhele Mtiti and 

Spotose Mtiti) 

 

34.1  The Applicants were convicted on housebreaking with the 

intent to rob and robbery (count 15) and rape (count 16)  

 

Record, Volume 10, Page 803 lines 12 to 24 

 

34.2  The witness Nosakhele Mtiti was together with her husband 

on the night of the incident. Nosakhele was 7 months 
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pregnant, her pregnancy was visible. They were disturbed by 

people calling Police!, Police ! and banging on the door. The 

youths forced their entry into the shack, she estimated that 

they were between 3- 6 and demanded money. The witness 

and her husband told the intruders that they did not have 

money but eventual they handed an amount of R50.00 to the 

intruders. Both victims were forced to lie down on the bed 

and their heads were covered with blankets. 

  

Record Volume 10, Page 751 lines 7-17 

 

34.3  Mrs Mtiti was raped by one of the intruders but others were 

against that as she was pregnant, Both Mr. and Mrs. Mtiti 

were unable to identify their attackers 

  

Record Volume 10, pages 751 lines 23-26 

 

35. Household 6 (Counts 17-20 - shack of B. Mpungose & Mr B 

Ncube) 
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35.1  The Applicants were convicted on housebreaking with the 

intent to rob and robbery (count 17), rape (count 18), and 

assault with the intent to commit grievous bodily harm (Count 

19). They were found not quilty on count 20 (pointing a fire-

arm).  Mr Ntuli (accused 4) conceded he was correctly 

convicted on Counts 17 and 19. 

 

Record Volume 10, pages 803  line 25 to 804 line 17. 

 

35.2  Bongekile Mpungose testified that they were staying at plot 

908 Umthambeka Section with her boyfriend. On 20 

September 1998 they were woken up by the noise of people 

saying “Maak oop ons is Police”, she heard voices on the 

shack next to her shack. The door of her shack was forced 

open  and a number of young men entered, but she could not 

say how many, they switched on the light and smashed it. 

 

   Record Volume 10, Pages 753 lines 6-15 

 

35.3  Mr Ntuli (accused 4) wanted money and then others started 

to assault her and her boyfriend. 
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Record Volume 10, Pages 753 line18- 21 

  

35.4  She was struck on her thighs and forced to open her thighs. 

She could not say how many entered the shack, but 

confirmed that she was raped by more than one person, but 

she was unable to say how many were there. 

Record Volume, Page 753 line 25 to page 754 line 2  

 

35.5  She testified that she and her boyfriend were assaulted by 

being slapped and their heads and bodies were covered with 

blankets.  

 

Record Volume, Page 753 line 21 to 26 

 

36. Household 7- (Count 21  shack of Nowelile Gigi) 

 

36.1  The Applicants were convicted of attempted robbery (count 

21). 
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Record Volume 10, page 804 lines 18-23 

 

36.2  This witness was in her room at plot 910 on the night in 

question when she heard people outside saying “Maak oop, 

Maak oop”, she thought those people were the  police. She 

opened the door and about 3-5 people entered and 

demanded money. When she saw that they were not the 

police she managed to close the door. She was struck with 

any unknown object, she could not identify any of those 

people. 

 

Record, Volume 10, Page 757 lines 1- 19  

 

37. Household 8 (Counts 22  to 26 – Shack of Lucy Makgatho and Eric 

Mdaka)  

 

37.1  The Applicants were convicted on housebreaking with the 

intent to rob and robbery (count 22), rape (count 23), assault 

with the intent  to commit grievously bodily harm (count 25) 

and malicious injury to property (Count 26). They were found 

not guilty on count 24 (assault). Mr Tshabalala (accused 6) 
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conceded he  was correctly convicted on Counts 22, 23 (as 

the physical perpetrator on a rape count), 25 and 26.  

 

Record, Volume 10, Page 804 line 24 to 806 line 6 

 

37.2  Lucy testified that she was sleeping with Eric. Early on the 

morning of the 21 September 1998, they were woken up by 

noise outside. They heard a knock on the door of their shack. 

When they asked as who was knocking, the person outside 

said they were police. 

   

Record Volume 10, Page 758 lines 15-21 

 

37.3  She further said they did not open the door but the door was 

kicked open and the assailants came inside the shack. When 

the assailants were inside the shack, they instructed them to 

close their eyes and the assailants covered them with the 

blankets over their heads. The assailants demanded money 

and an identity document. This witness could not say as to 

how many people entered into their shack. 
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Record Volume 10 Page 758 lines 21-26 

 

37.4  This witness further testified that one of the assailant’s 

instructed her to take off her panty. She did not do so and 

one of the assailant’s removed her panty and he got on top 

of her. Before the first one could do anything, the second one 

got on top of the first one. She said one of the intruders told 

her to hold his penis and insert it into her vagina, she 

attempted but the first one could not obtain an erection. 

   

Record Volume 10, Page 759 lines2- 6 

 

37.5  The third assailant got on top of the second one, they asked 

her if all three penises can be inserted into her vagina. She 

said she did not know. Attempts to have the penisse’s  of any 

of these men inserted into her vagina did not succeed. 

 

Record Volume 10, Page 759 lines 6-12 
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37.6  There were three men on top of her at that stage. One of the 

other two on top of her made a comment that she was more 

or less the same age as him, but she did not respond to that, 

the other two got off her and took her outside. 

   

Record Volume 10, Page 759 line 15- 18 

 

37.7  When she went outside her face was covered with something 

she was not certain whether it was a shirt or blouse. 

   

Record Volume 10, Page 759 lines 21-23 

 

37.8  The assailant ordered her to hold onto the door of the shack 

next to her shack, that was shack no 2. As they were walking 

outside, they were next to each other. This witness identified 

that person as Mr Tshabalala (accused 6). 

   

Record Volume 10, Page 760 lines 23 - 26 
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37.9  Mr Tshabalala (accused 6) instructed her to hold onto the 

door of shack number 2 as the door was not locked in shack 

number 2, she fell inside the shack. She testified that as she 

was holding the door he was behind her lifting her dress on 

the other hand holding his penis and wanted to insert his 

penis into her vagina. She said the applicant pulled her up by 

lifted her from her waist and instructed her to go with him to 

the toilet, which is next to shack 1. 

   

Record Volume 10 Page 760 lines 1-5 

 

37.10 In the toilet she was instructed by Mr Tshabalala (accused 6) 

to hold the toilet seat, he penetrated her from behind and 

they changed position.  She sat on the toilet seat and then he 

kissed her and penetrated her from behind again. 

   

Record Volume 10, Page 760 lines 6-10 

 

37.11 She further testified that R30-00 and her boyfriend’s watch 

were taken.  Plates were also broken. 
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Record Volume 10, Page 760 lines 21 to 23 

 

37.12 Her boyfriend was also assaulted with a blunt object and 

burnt with a globe.  A radio was also destroyed.   

 

Record Volume 10, Page 762 lines 23 to 26. 

 

38. Household 9 (Count 27- shack of Ms Twala)  

 

38.1  The Applicants were convicted on housebreaking with the 

intent to rob and robbery (count 27).  

 

Record Volume 10, Page 806 lines 7 to 18. 

 

38.2  Ms Khosaya Twala was asleep on the morning of 21 

September 1998. She heard a similar noise as was the 

situation with the other household people, shouting “police” 

and demanding the door to be opened. About five or six 
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youths entered estimated ages 17 or 18.  They ordered her 

to give them money, she was forced to lie on her back. She 

gave them R200.00 and they left.  

 

Record Volume 10, page 765 line 25 to 766 line 11  

 

 

 

H. SUMMARY  

 

39. It is submitted on the totality of the evidence presented, inter alia,  

set out above, that the only reasonable inference that can be 

drawn is that the Applicants were part of a prior 

conspiracy/agreement to commit the eight rapes.  

 

40. Despite the fact that the Applicants were not identified as the 

physical perpetrators (except in count 23 with regard to Mr 

Tshabalala, accused 6) on the rape counts,  they are guilty as 

participants in the first format of common purpose (prior 

conspiracy/agreement) as the conduct of each of them in the 

execution of that purpose is imputed to the others.  
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I. CONCLUSION  

 

41. It is therefore submitted that condonation be granted and that 

leave to appeal be refused for both the Applicants. 

 

 

 

 

SIGNED at JOHANNESBURG on THIS THE 11th DAY of JULY 2019  

 

 

J J DU TOIT  

 

 

 

K T NGUBANE 

 

COUNSEL FOR THE RESPONDENT  

GAUTENG LOCAL DIVISION, JOHANNESBURG 
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