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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 22 August 2019 at 10h00, the Constitutional Court will hear consolidated applications 

concerning the applicability of the doctrine of common purpose to the common law crime 

of rape.  The first applicant, Mr Jabulani Alpheus Tshabalala, and the second applicant, 

Mr Annanius Ntuli, were both convicted in the High Court of South Africa, Gauteng 

Local Division, Johannesburg (High Court) of several offences including eight counts of 

common law rape on the basis of the doctrine of common purpose.  Mr Tshabalala 

appeals his conviction and sentence and, in particular, the seven counts of rape.  Mr Ntuli 

appeals directly to this Court against his conviction and sentence of, amongst others, 

eight counts of common law rape.  

 

Between the night of 20 September 1998 and the early hours of 21 September 1998, Mr 

Tshabalala and Mr Ntuli together with five other male youths, went on a rampage and 

terrorised residents in the Umthambeka section of the township of Tembisa, Gauteng.  

They forced their way into homes on nine separate plots.  Once inside, they assaulted the 

male occupants, one of whom was stabbed.  The homes were ransacked and looted.  

Eight of the female occupants were raped and several of them were raped repeatedly by 

different members of the group.  

 

The group was arrested, charged and brought before the High Court on 13 August 1999.  

The High Court convicted Mr Tshabalala on the basis of the doctrine of common purpose 

on six of the seven counts of common law rape.  Mr Ntuli was similarly convicted on all 

counts of common law rape on the doctrine of common purpose.  The High Court found 

that it was clear beyond a reasonable doubt that the gang had reached a prior agreement 

to commit the various acts of violence.  The attacks followed a systematic pattern: the 



assailants shouted “Police! Police” whilst knocking on the doors, after forcing entry into 

the homes, the victims were made to cover their heads with blankets whilst the rapes 

were committed, money and items from the homes were stolen.  During all of this, other 

members of the gang stood watch outside.  The Court found that this was clear evidence 

of a common design.  

 

On 11 May 2000, Mr Tshabalala applied for leave to appeal against his conviction and 

sentence to the High Court, which was dismissed.  On 26 August 2009, he petitioned the 

Supreme Court of Appeal for leave to appeal against his convictions and sentence, which 

again was dismissed. 

 

In the Constitutional Court, the applicants argue that the doctrine of common purpose 

does not apply to the common law crime of rape.  This is in light of the recent 

Supreme Court of Appeal judgment in S v Phetoe, which was handed down on 

16 March 2018.  In that judgment, Mr Phetoe, a co-accused of the applicants before the 

High Court, was acquitted of the charge of common law rape.  The Supreme Court of 

Appeal, following the decision in the High Court, held that the doctrine did not apply to 

the common law crime of rape.  This is because the crime is defined by the use of one’s 

own body.  As a result, an individual who is present, but does not actually commit the 

crime of common law rape, can only be held liable as an accomplice to the crime.  

Ultimately, the Supreme Court of Appeal acquitted Mr Phetoe as the state failed to prove, 

beyond a reasonable doubt, that he was an accomplice. 

 

The State respondent submits that this requirement does not apply when a prior 

agreement has been proven.  That is because the conduct of the perpetrator is imputed to 

each other participant, regardless of whether they in fact committed the crime.  

 

Both the Commission for Gender Equality and the Centre for Applied Legal Studies 

(CALS) have been admitted as amicus curiae (friends of the court).  They join in support 

of the State respondent.  

 

The Commission for Gender Equality argues that the Supreme Court of Appeal in 

S v Phetoe was incorrect to state that the doctrine of common purpose does not apply to 

common law rape, as this is already our law.  If the Commission is incorrect, it argues 

that the law should be developed so that the doctrine of common purpose can also apply 

to common law rape.  The Commission for Gender Equality submits that to distinguish 

common law rape by the fact that it requires the use of one’s body, and thus exclude the 

application of common purpose, is artificial and unprincipled.  Other crimes, such as 

murder, involve the use of one’s body and yet the doctrine of common purpose applies.  

International law also supports the application of the doctrine of common purpose to the 

crime of rape.  

 

The Centre for Applied Legal Studies argues that our law imposes a positive obligation 

on individuals when it comes to rape and other sexual offences.  On their view, a person 

should be held liable for the fact that they are present when the offence is committed.  In 



order to avoid conviction, an individual will have to show that they “actively dissociated” 

from the commission of the crime.  


