
Commission for Gender Equality Practice Note 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
  

Case No: CCT 323/18 
                                Ex SCA Case Number 349/2009 

             Ex SGHC Case Number :37/99 
 
In the application of:  
 
THE COMMISSION FOR GENDER EQUALITY  Applicant for leave 

to intervene as 
amicus curiae 

 
 
In the matter between:  
 
TSHABALALA, JABULANE ALPHEUS Applicant 
  
and  
  
THE STATE Respondent  
 
 

 

  

PRACTICE NOTE:  

COMMISSION FOR GENDER EQUALITY AS Amicus Curiae   

 
 

1 THE NATURE OF THE PROCEEDINGS 

1.1 The applicant has applied for leave to appeal against his conviction and 

sentences for seven counts of rape as well as other offences, including 

housebreaking with intent to rob and robbery. He also seeks an order 

condoning the late-filing of his appeal and setting aside the order of the 

Supreme Court of Appeal, which dismissed his petition.   

1.2 The applicant’s application was prompted by the Supreme Court of 

Appeal’s judgment in S v Phetoe (1361/2016) [2018] ZASCA 20 (16 

March 2018), which concerned an appeal brought by one of the 
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Applicant’s co-accused against his conviction and sentence. The 

Supreme Court of Appeal granted the appeal and set aside Mr Phetoe’s 

convictions for rape.  

2 ISSUES TO BE ARGUED  

2.1 On 13 February 2019, the Chief Justice issued directions requesting that 

the Applicant and respondent file written submissions on the following 

issues: 

2.1.1 First, whether an accused can be convicted of common law 

rape on the basis of common purpose; and  

2.1.2 Second, whether the Supreme Court of Appeal decision in 

Phetoe v S was correct and, if correct, whether there is 

anything to distinguish the convictions that the applicant puts 

in dispute from those which his co-accused, Mr Phetoe, was 

absolved.  

2.2 These are the issues that will be argued by at the hearing, along with the 

issue of condonation and the setting aside of the SCA’s decision to 

dismiss the applicant’s petition. 

2.3 The Commission for Gender Equality (“the Commission”) has filed an 

application seeking leave to be admitted as an amicus curiae in this 

matter, in order to present written and oral argument. If the Commission 

has limited its written argument to the question of whether the doctrine of 
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common purpose applies to the crime of rape and similar sexual 

offences.  

3 THE PORTIONS OF THE RECORD THAT ARE NECESSARY FOR 

THE DETERMINATION OF THE MATTER 

The Commission has not had sight of the full record in the matter, so is 

unable to specify which parts of the record must be read.  

4 DURATION OF ORAL ARGUMENT  

The Commission estimates that it will need 30 – 40 minutes for oral 

argument.  

5 SUMMARY OF THE ARGUMENT  

5.1 If it is granted admission as amicus, the Commission will advance 

submissions which address the following: 

5.1.1 The applicant contends that, in law, the doctrine of common 

purpose does not apply to the crime of rape. This claim is 

based on the approach adopted by Professor CR Snyman in 

his book, which provides that “the common purpose doctrine 

cannot be applied to crimes that can be committed only 

through the instrumentality of a person's own body or part 

thereof, and not through the instrumentality of another. Rape 

as well as certain other sexual offences… are good examples 

of such crimes”.  This approach will be referred to as the 

“instrumentality approach”.   
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5.1.2 The Commission will demonstrate that the instrumentality 

approach does not reflect the true position in law.  

5.1.3 In addition, the Commission will show that the distinction 

drawn by the instrumentality approach (between crimes for 

which the body is instrumental and those for which it is not) is 

artificial and unprincipled. 

5.1.4 Further, the Commission will show that the effect of the 

instrumentality approach is to carve out crimes of a sexual 

nature and to exclude the application of common purpose to 

such crimes. This inhibits the State’s ability to prevent and 

combat gender-based violence, in accordance with its 

constitutional and international obligations.  

5.1.5 Finally, the Commission will submit that it is necessary for this 

Court to make a clear pronouncement on this question. 

Despite clear precedent in the Appellate Division, which 

confirms the applicability of the doctrine of common purpose to 

rape and similar offences, the doctrine has been (and 

continues to be) inconsistently applied by the lower courts. 

This undermines certainty and leads to unequal treatment of 

accused persons and victims. As a consequence, it is in the 

interests of justice that this Court consider and clarify the 

proper approach in law.  
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6 DETAILS OF THE PARTIES’ LEGAL REPRESENTATIVES 

6.1 The CGE applying to intervene as amicus curiae   

6.2 Counsel   Anton Katz Sc 

Emma Webber 

Instructing Attorneys Norton Rose Fulbright 

Nicki van’t Riet  

Email: Nicki.vantriet@nortonrosefulbright.com  

Tel: (021) 405 1205 / 083 260 9212 

6.3 The Applicants in the main application  

Counsel    Unknown  

Attorneys    Legal Aid South Africa 

    S Keka     

E Guarneri 

6.4 The Respondents in the main application   

Counsel    JJ du Toit 

KT Ngubane   

Attorneys    Unknown  
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_______________________________ 

Norton Rose Fulbright South Africa Inc  

Attorneys for Applicant (CGE / Amicus curiae) 

10th floor, Norton Rose House 

8 Riebeeck Street  

Cape Town 

Tel   +27 (021) 405 1200 

Fax  +21 (0)21 418 6900 

Ref Nicki van’t Riet/ PBO2207 

Email: nicki.vantriet@nortonrosefulbright.com 

Care of: 

Norton Rose Fulbright South Africa Inc 

15 Alice Lane  

Sandton 2196 

Tel  +27 (0)11 685 8500 

Fax  +27 (0)11 301 3200 

Ref: Nicki van ‘t Riet /  

Elize Anderson / PBO2207 

 


