
 1 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Case No: CCT 323/18 
SCA Case No: 349/2009    

 SGHC Case No: 37/99
   

In the matter of: 
 

TSHABALALA, JABULANE ALPHEUS 

and 

STATE 

Applicant 

 

    

Respondent 

 

 
THE COMMISSION FOR GENDER EQUALITY’S 

WRITTEN SUBMISSIONS 
 

 

TABLE OF CONTENTS 

INTRODUCTION __________________________________________ 2 

COMMON PURPOSE AND THE CRIME OF RAPE _______________ 2 

(i) The true position in law _________________________________ 4 

(ii) The instrumentality approach is artificial and unprincipled ______ 8 

(iii) The State’s obligations to prevent gender-based violence _____ 16 

(iv) Conclusion _________________________________________ 27 

NEED FOR CLARIFICATION OF THE LEGAL POSITION ________ 27 

  



 2 

INTRODUCTION 

1. The Chief Justice issued directions on 13 February 2019 requesting 

written submissions from the parties on two issues: 

1.1. First, whether an accused can be convicted of common law rape 

on the basis of common purpose; and  

1.2. Second, whether the Supreme Court of Appeal decision in 

Phetoe v S1 was correct and, if correct, whether there is 

anything to distinguish the convictions that the applicant puts in 

dispute from those which his co-accused, Mr Phetoe, was 

absolved.  

2. The Commission for Gender Equality (“the Commission”) has filed 

an application seeking leave to be admitted as an amicus curiae in 

this matter, in order to present written and oral argument. The 

Commission limits its written submissions to the first question raised 

in the Chief Justice’s Directions. 

COMMON PURPOSE AND THE CRIME OF RAPE 

3. The applicant contends that the doctrine of common purpose does 

not apply to common law rape. In this regard, he relies on a line of 

cases which have held that the doctrine does not apply to the 

                                                 

1 [2018] ZASCA 20; 2018 (1) SACR 593 (SCA). 
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perpetration of crimes for which a person’s own body (or part thereof) 

is instrumental. As authority for this proposition, these cases  cite the 

following passage from Professor CR Snyman’s book: 

“The common purpose doctrine cannot be applied to crimes that 

can be committed only through the instrumentality of a person's 

own body or part thereof, and not through the instrumentality of 

another. Rape as well as certain other sexual offences such as 

intercourse with a girl below the age of sixteen in contravention of 

section 14 of the Sexual Offences Act 23 of 1957 are good 

examples of such crimes. Thus if X rapes a woman while his 

friend Z assists him by restraining the woman but without himself 

having intercourse with her, Z is an accomplice, as opposed to a 

co-perpetrator, to the rape. Possible further examples of crimes 

that cannot be committed through the instrumentality of another 

are perjury, bigamy and driving a vehicle under the influence of 

liquor.”2 (emphasis added) 

4. We refer to this approach as “the instrumentality approach”. In 

what follows, we demonstrate that the instrumentality approach is 

fatally flawed, for the following reasons: 

4.1. First, it does not correctly reflect the law relating to common 

purpose; 

4.2. Second, the approach is artificial and unprincipled. It draws an 

unsustainable  distinction between crimes for which the body is 

allegedly ‘instrumental’ and those for which the body is not; 

                                                 
2 C R Snyman, Criminal Law, 6th Ed (2014) at p 266 para [13]. The older judgments cite 
earlier editions of this book.  
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4.3. Third, its effect is to carve out crimes of a sexual nature and to 

exclude the application of common purpose to such crimes. This 

inhibits the State’s ability to prevent and combat gender-based 

violence, in accordance with its constitutional and international 

obligations.  

5. Despite clear precedent in the Appellate Division, which confirms the 

applicability of the doctrine of common purpose to rape and similar 

offences, the doctrine has been (and continues to be) inconsistently 

applied by the lower courts. As a consequence, it is necessary (and in 

the interests of justice) for this Court to make a clear pronouncement 

on the question.   

6. In the remainder of these submissions, we deal with each of the 

above issues in turn.  

 (i) The true position in law 

7. The instrumentality approach set out by Professor Snyman, and 

adopted by various courts, does not reflect the true position in law. 

When the authorities are considered, it is clear that the doctrine of 

common purpose applies to the crime of rape and similar offences. 

Two cases of the SCA and Appellate Division address this issue 

directly: 
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7.1. In Rex v Mkwanazi and others,3 the Appellate Division found that 

the three accused before it were guilty of assault with the intent 

to rape, on the basis of common purpose. In this regard, the 

following is relevant: 

7.1.1. The three accused had been charged with rape. On the 

evidence, it was clear that one of the three sexually 

assaulted the complainant. However, it was not proved 

which of the three actually committed the act. It was also 

unclear whether the sexual assault amounted to rape or 

assault with the intent to rape.  

7.1.2. The trial court held that, on the evidence, it was not 

possible to find beyond a reasonable doubt that all three 

accused were criminally responsible for the sexual 

assault on the basis of common purpose. This was due to 

the fact that the object of the three accused had been to 

rob the complainant and the sexual assault was an 

unforeseeable act that was perpetrated by one of the 

accused. 

                                                 
3 1948 (4) SA 686 (A). 
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7.1.3. The Appellate Division disagreed with the trial court.4 

Although the initial object of the accused may have been 

to rob the complainant, the court found that they had 

changed their plan and applied themselves to assaulting 

the complainant sexually. In this respect, the Court noted 

that— 

“Rape is not a crime that one of several robbers can 

commit suddenly without his companions being able to 

intervene to dissuade or prevent him. The least that 

could be expected of any one of the accused who 

realised that the crime of rape was about to be 

committed and who wished to dissociate himself from 

the act would be to run away himself at once. But the 

evidence shows that although number one accused 

was considerably ahead of the other two when they 

were seen running from the scene, the interval was not 

nearly so great as it would have been if he had run 

away as soon as one of the other two began to rape 

the complainant.”5 

 

7.1.4. On this basis, the Appellate Division altered the trial 

court’s verdict in regard to each of the accused to one of 

guilty of assault with intent to rape.  

                                                 
4 It held that the trial court’s reasons for not finding the accused guilty of rape or assault with 
the intent to commit rape were “not at all convincing”. Rex v Mkwanazi at 689.  

5 Ibid at 690. 
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7.2. In the unanimous judgment of the Supreme Court of Appeal in K 

v Minister of Safety and Security,6 Scott JA made obiter 

comments which recognize that the doctrine of common purpose 

is applicable to common law rape. He observed that: 

“The conduct of all three policemen was not only wrongful, it 

was criminal from the time they conspired to rape the 

appellant until the time the attack ended. Indeed, the 

inference is overwhelming that the three policemen formed a 

common intention to rape the appellant at some stage before 

the driver turned off the road leading to the appellant's house 

and drove to the spot where all three raped her. Each gave 

support to the others in committing the crime. If only one had 

physically raped the appellant, all three could nonetheless 

have been convicted of rape. They were at all times acting in 

pursuance of a common purpose.”7  

8. Therefore, on the ground of the existing authorities, an accused may 

be convicted of common law rape on the basis of common purpose. 

The authorities relied on by the applicant do nothing to gainsay this 

position. In this regard— 

8.1. The applicant relies on various High Court judgments which 

have found that the doctrine of common purpose does not apply 

to rape.8 However, at a High Court level the courts have 

                                                 
6 2005 (3) SA 179 (SCA).  

7 Ibid at para 7.  

8 The applicant refers specifically to the Full Court decision in Phetoe v S and the High Court 
decision in S v Kimberly 2004 (2) SACR 38 (E) at para [15]. Notably, the latter decision was 
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diverged on this issue, with a number of judgments finding that 

common purpose does indeed apply to the offence of rape.9 As 

such, the cases cited by the applicant do not constitute settled 

law.  

8.2. In any event, the High Court cases relied upon by the applicant 

are per incuriam as they fail to follow the binding precedent of 

the Appellate Division (Mkwanazi). As such, they should be 

disregarded.10  

8.3. In addition, the Appellate Division and SCA cases referred to by 

the applicant in its written submissions do not address the 

question of whether common purpose applies to common law 

rape.11 They do not advance the applicant’s case.  

(ii) The instrumentality approach is artificial and unprincipled 

9. The instrumentality approach draws a distinction between crimes that 

can be committed only through the instrumentality of a person’s own 

body (of part thereof) and those that can be committed by other 

                                                                                                                                                        
appealed to the Supreme Court of Appeal, which declined to comment or decide on the 
question of whether common purpose applies to the crime of rape.  

9 In this regard, see footnotes 51 and 52 below.   

10 See, in this respect, Mkhize NO v Premier of the Province of KwaZulu-Natal and Others 
(CCT285/17) [2018] ZACC 202 at para 63 – 64.  

11 The applicant also relies on  an obiter dictum from the Namibian Supreme Court case of S 
v Gaseb 2001 JDR 0068 (NmS) at p 30. Notably, foreign law may be of persuasive value 
when interpreting the Bill of Rights or when assessing the cogency of arguments. However, 
such law does not form part of South African common law.  
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means. According to this approach, the doctrine of common purpose 

applies to the latter category of crimes but not to the former.  

10. This distinction is artificial and lacks any principled foundation. The 

artificiality becomes plain when the court considers the crimes that 

have been placed into the two categories.  

10.1. Professor Snyman asserts that, on his approach, the common 

purpose doctrine cannot apply to the following crimes: rape, 

other sexual offences such as intercourse with a girl below the 

age of sixteen, bigamy, perjury and driving a vehicle under the 

influence of alcohol.  

10.2. On the other hand, it is uncontroversial that the doctrine of 

common purpose applies to the following crimes: assault,12 

robbery,13 murder,14 malicious damage to property,15 possession 

of a firearm16 and arson.17 

                                                 
12 S v Govender and Others 2004 (2) SACR 381 (SCA).  

13 Dlamini v S 2012 (2) SACR 1 (SCA); S v Mambo and others 2006 (2) SACR 563 (SCA). 

14 S v Musingadi and others 2005 (1) SACR 395 (SCA); S v Thebus 2003 (6) SA 505 (CC) at 
para 34. 

15 S v Thebus 2003 (6) SA 505 (CC) at para 34. 

16 S v Nkosi, S v Khambule and S v Motsema 1998 1 SACR 284 (W); [2001] 3 ALL SA 274 
(SCA) at 507E-F and 508B-C. 

17 Ibid. 
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10.3. There is no clear or principled distinction between these crimes. 

It is not clear why they fall into one category rather than the 

other. For example, X may assault Y by beating Y with his fists. 

He may go so far as to bludgeon Y to death with his fists or to 

strangle Y with his hands. In certain circumstances, such 

conduct constitutes assault or murder, respectively. Similarly, X 

may use his feet to kick or smash Y’s property, committing 

malicious damage to property. In all of these cases, X’s body is 

instrumental to the commission of the crime. Yet, it is 

uncontroversial that common purpose applies to these crimes. It 

is unclear why these crimes are different from the crime of 

sexual assault, perjury or driving under the influence.  

10.4. The absurdity of the distinction is demonstrated by the new 

Criminal Law (Sexual Offences and Related Matters) 

Amendment Act18 (“the Sexual Offences Amendment Act” or 

“the Act”). The Act expands the definition of rape to include any 

act which causes the penetration by any object into the genital 

organs or anus of another person. Under the instrumentality 

approach, the doctrine of common purpose would not apply 

when one person rapes another by penetrating them with their 

                                                 
18 32 of 2007. 
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genital organs. However, it would apply if the rape is committed 

by penetrating the victim with an object (such as a bottle or 

broomstick) i.e. not by use of the person’s body. There is no 

principled reason for this distinction.  

11. In addition, the underlying rationale for the common purpose doctrine 

applies with equal force to rape and sexual assault as to murder and 

robbery. The purpose of the doctrine was succinctly explained by 

Moseneke J in S v Thebus: 

“The doctrine is rationally connected to the legitimate objective of 

limiting and controlling joint criminal enterprise. It serves vital 

purposes in our criminal justice system. Absent the rule of 

common purpose, all but actual perpetrators of a crime and their 

accomplices will be beyond the reach of our criminal justice 

system, despite their unlawful and intentional participation in the 

commission of the crime. Such an outcome would not accord with 

the considerable societal distaste for crimes by common design. 

Group, organised or collaborative misdeeds strike more harshly at 

the fabric of society and the rights of victims than crimes 

perpetrated by individuals. Effective prosecution of crime is a 

legitimate, 'pressing social need'. The need for 'a strong deterrent 

to violent crime' is well acknowledged because 'widespread 

violent crime is deeply destructive of the fabric of our society'. 

There is a real and pressing social concern about the high levels 

of crime. In practice, joint criminal conduct often poses peculiar 

difficulties of proof of the result of the conduct of each accused, a 

problem which hardly arises in the case of an individual accused 

person. Thus, there is no objection to this norm of culpability even 

though it by passes the requirement of causation.”19 

                                                 

19 S v Thebus at para 40. See also para 34, where Moseneke J states that:  
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12. This rationale clearly applies in relation to rape and sexual assault. 

These crimes, when perpetrated by an organized or collaborating 

group, strike more harshly at the fabric of society and the rights of 

victims than instances where the crimes are perpetrated by an 

individual. In addition, the effective prosecution of rape and sexual 

assault is without doubt a “pressing social need” in South Africa, 

where there are high rates of rape and sexual violence.20 There is a 

need for a strong deterrent of such crimes. Therefore, upon 

consideration of the principles underpinning the doctrine of common 

purpose, there is no basis to distinguish rape and sexual assault from 

other crimes.  

13.  Finally, the artificial and unprincipled nature of the instrumentality 

approach is demonstrated by the decisions of international bodies 

such as the International Criminal Tribunal for Rwanda (“ICTR”) and 

                                                                                                                                                        
“The principal object of the doctrine of common purpose is to criminalise collective 
criminal conduct and thus to satisfy the social 'need to control crime committed in the 
course of joint enterprises'. The phenomenon of serious crimes committed by 
collective individuals, acting in concert, remains a significant societal scourge. In 
consequence crimes such as murder, robbery, malicious damage to property and 
arson, it is often difficult to prove that the act of each person or of a particular person 
in the group contributed causally to the criminal result. Such a causal prerequisite for 
liability would render nugatory and ineffectual the object of the criminal norm of 
common purpose and make prosecution of collaborative criminal enterprises 
intractable and ineffectual.” 

20 See, for example, the Declaration of the Presidential Summit Against Gender Based 
Violence and Femicide issued by the Presidency on 2 November 2018 (available online at 
https://www.gov.za/speeches/declaration-presidential-summit-against-gender-based-
violence-and-femicide-2-nov-2018-0000), which describes the extent of gender-based 
violence and femicide in South Africa as a “national crisis”.   
 

https://www.gov.za/speeches/declaration-presidential-summit-against-gender-based-violence-and-femicide-2-nov-2018-0000
https://www.gov.za/speeches/declaration-presidential-summit-against-gender-based-violence-and-femicide-2-nov-2018-0000


 13 

the International Criminal Tribunal for the Former Yugoslavia 

(“ICTY”). In this regard, two cases are pertinent: 

13.1. The first is Prosecutor v Furundžija21, which was heard by the 

ICTY. 

13.1.1. In this case, Furundžija was a commander of the 

Croatian Defence Council. He had been present in the 

same room where his subordinate raped and physically 

abused the victim. Although, Furundžija did not rape the 

victim, he did administer physical abuse to her whilst his 

subordinate raped. The Tribunal held that an accused’s 

presence, approval and encouragement while his co-

accused is perpetrating a crime could lead to the 

accused being found complicit in the crime being 

committed.  

13.1.2. The Tribunal held that a person can be held liable for 

participating in the crime of rape, even when they made 

no tangible contribution and only provided moral support 

for the crime: 

                                                 

21 Prosecutor v Furundžija Case No.: IT-95-17/1-T, 10 December 1998 para 232. 
http://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf. 

http://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf
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“On the issue of the nature of assistance rendered, 

the German cases suggest that the assistance given 

by an accomplice need not be tangible and can 

consist of moral support in certain circumstances. 

While any spectator can be said to be encouraging a 

spectacle - an audience being a necessary element of 

a spectacle - the spectator in these cases was only 

found to be complicit if his status was such that his 

presence had a significant legitimising or encouraging 

effect on the principals”.22 

13.1.3. The Tribunal went on the quote from the Tadić 

judgment,23 holding that even when an accused had not 

been directly been involved, they could still be found 

liable for a crime.24 

                                                 
22 Prosecutor v Furundžija at para 232.  

23 Prosecutor v. Tadić, Case No. IT-94-1-A, Judgment, 220 (July 15, 1999) para 220: 
http://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf. 

24 In this regard, Article 7(3) of the Statute of the ICTY is relevant. It provides that: 

“The fact that any of the acts referred to in articles 2 to 5 of the present Statute was 
committed by a subordinate does not relieve his superior of criminal responsibility if 
he knew or had reason to know that the subordinate was about to commit such acts 
or had done so and the superior failed to take the necessary and reasonable 
measures to prevent such acts or to punish the perpetrators thereof.” 

The acts referred to in Article 5 include rape that is committed in an armed conflict and is 
carried out by the civilian population. This makes clear that the ICTY did not apply the 
instrumentality approach to the crime of rape.  

There are similar provisions in the Rome Statute of the International Criminal Court (Article 
25) and the Stature for the ICTR (Article 6).  

http://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
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13.2. The second case is Prosecutor v. Édouard Karemera Mathieu 

Ngirumpatse Joseph Nzirorera,25 which was heard by the 

ICTR.  

13.2.1. This case concerned Karemera and Ngirumpatse (the 

accused) who were political leaders in Rwanda during 

the Rwandan genocide.26 They were convicted of rape 

as a crime against humanity; for rapes and sexual 

assaults that were committed against Tutsi women 

throughout Rwanda.27 As part of the attacks, a Hutu 

paramilitary group and other militiamen raped Tutsi 

women and girls. The accused were charged for these 

rapes.28 

13.2.2.  The accused were found guilty for these rapes, even 

though they were not direct participants in the crime of 

rape. The Appeals Chamber found that the accused 

were aware that rapes and sexual assaults on Tutsi 

women were a possible consequence of the joint 

                                                 
25 Édouard Karemera Matthieu Ngirumpatse v. The prosecutor Case No: ICTR-98-44-A:  
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-98-44/appeals-chamber-
judgements/en/140929.pdf 

26 Ibid at para 2-3.  

27 Ibid at para 7 and 587.  

28 The Prosecutor v. Édouard Karemera Mathieu Ngirumpatse Joseph Nzirorera case No: 
ICTR-98-44-I:http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-98-
44/indictments/en/050223.pdf para 68. 

http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-98-44/appeals-chamber-judgements/en/140929.pdf
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-98-44/appeals-chamber-judgements/en/140929.pdf
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-98-44/indictments/en/050223.pdf%20para%2068
http://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-98-44/indictments/en/050223.pdf%20para%2068
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criminal enterprise to pursue the destruction of the Tutsi 

population in Rwanda. As a result, the accused incurred 

joint criminal enterprise liability for the rapes and sexual 

assaults.29 

14.  These cases show that the ICTY and ICTR applied the doctrine of 

joint criminal enterprise (the equivalent of common purpose) to the 

crime of rape. They do so on a principled basis. The ICTY expressly 

recognised that a person may be held liable for rape under the 

doctrine when their only contribution is to provide moral support or a 

legitimising or encouraging effect on the principal perpetrators. The 

same principle applies in South African law.30  

(iii) The State’s obligations to prevent gender-based violence 

15.  The effect of the instrumentality approach is to carve out acts of rape 

and sexual assault and to insulate them from the doctrine of common 

purpose. This is objectionable for three reasons: 

15.1. First, it undermines the State’s ability to control these crimes in 

circumstances where they are committed by a group of 

individuals, acting in concert. In the context of rape committed 

by a group of people acting in concert, it is often difficult to 

                                                 
29 Édouard Karemera Matthieu Ngirumpatse v. The prosecutor (supra, n 26) at para 614.  

30 To the extent that the judgments of the ICTY and ICTR are considered customary law, 
they automatically form part of South African Law. See section 232 of the Constitution.  
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prove which person actually committed the act of sexual 

penetration.31 It is also difficult to prove that the act of each 

person or of a particular person in the group contributed 

causally to the criminal result.32 Such a causal prerequisite for 

liability would make prosecution of collective participation in 

rape and sexual assault intractable and ineffectual.33 

15.2. Second, it would allow persons who are guilty of morally 

reprehensible and harmful conduct to escape liability. In S v 

Thebus, this Court observed that, in a constitutional 

democracy, making conduct criminal is intended to protect a 

societal or public interest by criminal sanction. It follows, this 

Court held, that criminal norms vary from society to society and 

within a society from time to time, relative to community 

convictions of what is harmful and worthy of punishment in the 

context of its social, economic, ethical, religious and political 

influences.34  

                                                 

31 See, for example, the facts of this case, where the victims were made to close their eyes 
or cover their heads with blankets while they were raped. See also Rex v Mkwanazi and 
others (supra n 3).  

32 S v Thebus at para 34.  

33 See the statements of Moseneke J in this regard in S v Thebus at para 34. 

34 S v Thebus at para 39.  



 18 

15.3. In South African society, there is a clear public interest in 

making the participation in rape criminal. In this context, 

conduct that is considered to be harmful and worthy of 

punishment is not merely the act of sexual penetration or the 

provision of direct assistance to the perpetrator. Rather, it 

includes acts such as the provision of moral support to 

perpetrators of rape during the course of the rape; or being 

present at the scene of a rape (by one’s own volition) and 

failing to intervene or assist the victim. Such conduct does not 

fall with within the scope of direct perpetrator or accomplice 

liability, yet it should attract criminal sanction. The doctrine of 

common purpose allows for the imputation of liability to persons 

who commit such acts. As Moseneke J recognised, absent the 

rule of common purpose, “all but actual perpetrators of a crime 

and their accomplices will be beyond the reach of our criminal 

justice system, despite their unlawful and intentional 

participation in the commission of the crime.”35 

15.4. Third, by insulating sexual crimes from the application of the 

common purpose doctrine, the law would create the impression 

that these crimes are less serious or morally blameworthy than 

                                                 
35 S v Thebus at para 40.  
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other crimes (such as robbery, assault and murder). This is an 

insult to the dignity of victims of rape and disregards the norms 

of South African society. In addition, women are predominantly 

the victims of sexual violence. By treating rape and sexual 

assault as lesser crimes, the Court risks reinforcing unequal 

gender-power dynamics and sexist attitudes towards women.36 

16. In sum, the failure to apply the doctrine of common purpose to the 

crime of rape and other sexual offences would undermine the State’s 

ability to prosecute individuals who collectively commit these crimes, 

while acting in concert. It would also fail to give effect to the social 

and moral norms of South African society and to respect and protect 

the dignity of the victims of rape.  

17. Such an outcome is inconsistent with the State’s obligations under 

domestic and international law to prevent sexual and gender-based 

                                                 
36 In this respect, the UN Special Rapporteur on Violence against Women, in her 2015 
Report on South Africa (‘Report of the Special Rapporteur on violence against women, its 
causes and consequences on her mission to South Africa’ A/HRC/32/42/Add.2), noted at 
para 7 that:  

"South Africa is still a young democracy, deeply influenced by its violent past 
characterized by divisions of race, class and gender. The violence inherited from the 
apartheid era still resonates profoundly in today's society, dominated by deeply 
entrenched patriarchal norms and attitudes towards the role of women, which make 
violence against women and children, especially in rural areas and informal settlements, 
a way of life and an accepted social phenomenon. At the core of the pandemic of 
violence against women lie unequal power-gender relations, patriarchy, homophobia, 
sexism and other harmful discriminatory beliefs and practices.” 



 20 

violence. In this respect, the State’s domestic obligations include the 

following: 

17.1. Section 7(2) of the Constitution obliges the State to respect, 

protect, promote, and fulfil the rights in the Bill of Rights.37 

17.2. The crimes of rape and sexual assault infringe upon the 

victims’ constitutional rights to dignity (s 10); to be free from all 

forms of violence from either public or private sources (s 

12(1)(c));38 to bodily and psychological integrity (s 12(2)); and 

not to be treated in a cruel, inhumane or degrading way (s 

12(1)(e)).  

17.3. The failure to apply the common purpose doctrine to rape and 

sexual assault would inhibit the effective prosecution and 

punishment of these crimes when they have been committed 

by a group, acting in concert. In S v Baloyi, this Court pointed 

out that where the criminal justice system was ineffective in 

addressing a crime, this “intensifies the subordination and 

                                                 
37 This is not merely a negative obligation to act in a manner that would not infringe or 
restrict a right. The Constitutional Court has held that the Constitution imposes a positive 
obligation on the state and its organs to provide appropriate protection to everyone through 
laws and structures designed to afford such protection. Head of Department, Department of 
Education, Free State Province v Welkom High School and Others 2014 (2) SA 228 (CC) 
para 84 citing Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA) 
para 20.  

38 Masiya v Director of Public Prosecutions Pretoria (the State) and Another 2007 (5) SA 30 
(CC) at para 27. 
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helplessness of victims”. It also held that the failure to 

effectively address certain forms of violence against women 

“sends an unmistakable message to the whole of society that 

the daily trauma of vast numbers of women counts for little”.39 

17.4. In addition, the unprincipled application of the doctrine of 

common purpose to some crimes (murder, robbery and 

assault) but not others (rape and sexual assault) infringes upon 

the right of victims of sexual violence to “equal protection and 

benefit of the law” (section 9(1)). The differentiation between 

the crimes is arbitrary (as is the differing degree of recognition 

afforded to the victims). When considering the ineffectiveness 

of the criminal justice system in addressing domestic violence, 

this Court held that “the non-sexist society promised in the 

foundational clauses of the Constitution, and the right to 

equality and non-discrimination guaranteed by section 9, are 

undermined when spouse-batterers enjoy impunity.”40 The 

same occurs when persons who make common cause in rape 

enjoy immunity.  

                                                 
39 S v Baloyi 2000 (2) SA 425 (CC) at para 12.  

40 S v Baloyi at para 12. 
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18. South Africa has multiple binding international obligations to prevent 

sexual and gender-based violence. These include obligations under 

the following instruments: 

18.1. First, the United Nations Convention on the Elimination of all 

Forms of Violence Against Women (“CEDAW”).41 Under 

CEDAW, state parties are obliged to: 

18.1.1. Act to protect women against violence of any kind 

occurring within the family, at the workplace or in any 

other area of social life;42 

18.1.2. Modify the social and cultural patterns of conduct of 

men and women, with a view to achieving the 

elimination of prejudices and all other practices which 

are based on the idea of the inferiority or the superiority 

of either of the sexes or on stereotyped roles for men.43 

18.2. The CEDAW Committee (which was established in terms of 

article 17 of CEDAW) releases recommendations that interpret 

and aid the implementation of the CEDAW provisions.  

                                                 
41 South Africa signed the CEDAW on 29 January 1993 and ratified it on 15 December 1995. 

42 Articles 2, 5, 11, 12 and 16. See also UN Committee on the Elimination of Discrimination 
Against Women  (CEDAW),  CEDAW  General  Recommendation  No.  12:  Violence  
against   women,  1989, available at: http://www.refworld.org/docid/52d927444.html. 

43 Article 5. 

http://www.refworld.org/docid/52d927444.html
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18.2.1. General Recommendation 19 deals with violence 

against women.44 It notes that— 

“[t]he effect of such violence on the physical and 

mental integrity of women is to deprive them of the 

equal enjoyment, exercise and knowledge of human 

rights and fundamental freedoms [...] the underlying 

consequences of these forms of gender-based 

violence help to maintain women in subordinate 

roles and contribute to their low level of political 

participation and to their lower level of education, 

skills.”45 

18.2.2. General Recommendation 35, which updates General 

Recommendation 19, was released in 2017.46 It 

observes that the prohibition on gender-based violence 

has become part of customary international law: 

“For over 25 years, the practice of States parties has 

endorsed the Committee's interpretation. The opinio 

juris and State practice suggest that the prohibition 

of gender-based violence against women has 

evolved   into   a   principle of  customary 

international law. general recommendation No. 19 

has been a key catalyst for this process.”47 

                                                 
44 UN Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW 
General Recommendation No. 19: Violence against women, 1992, available at: 
https://www.refworld.org/docid/52d920c54.html  

45 Ibid at para 11.  

46 UN CEDAW Committee General recommendation No. 35 on gender-based  violence  
against women, updating general recommendation No. 19 (14 July 2017), 
CEDAW/C/GC/35. 

47 Ibid at para 2. 
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18.2.3. The Committee reiterated that States are “required to 

have laws, institutions and a system in place to 

address such violence.”30 If a state fails “to investigate, 

prosecute and punish” gender based violence, they 

provide “tacit permission or encouragement to acts of 

gender-based violence against women.”48 

18.3. The second source of binding international obligations is the 

Protocol to the African Charter on Human and Peoples’ Rights 

on the Rights of Women in Africa (“the Maputo Protocol”).49 

The Protocol provides that: 

18.3.1. Every woman shall have the right to dignity inherent in 

a human being and to the recognition and protection of 

her human and legal rights (Article 3(1)); 

18.3.2. States Parties shall adopt and implement appropriate 

measures to prohibit any exploitation or degradation of 

women (Article 3(3)); 

                                                 
48 Ibid at para 24(b).  

49 South Africa signed the Maputo Protocol on 16 March 2004 and ratified it on 17 December 
2004. The Protocol is available online at [https://au.int/en/treaties/protocol-african-charter-
human-and-peoples-rights-rights-women-africa] 

 

 

https://au.int/en/treaties/protocol-african-charter-human-and-peoples-rights-rights-women-africa
https://au.int/en/treaties/protocol-african-charter-human-and-peoples-rights-rights-women-africa
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18.3.3. States Parties shall adopt and implement appropriate 

measures to ensure the protection of every woman’s 

right to respect for her dignity and protection of women 

from all forms of violence, particularly sexual and 

verbal violence (Article 3(4)); 

18.3.4. Every woman shall be entitled to respect for her life 

and the integrity and security of her person. All forms of 

exploitation, cruel, inhuman or degrading punishment 

and treatment shall be prohibited (Article 4(1));  

18.3.5. States Parties shall take appropriate and effective 

measures to: 

18.3.5.1. enact and enforce laws to prohibit all forms 

of violence against women including unwanted 

or forced sex whether the violence takes place 

in private or public (Article 4(2)(a); and 

18.3.5.2. adopt such other legislative, administrative, 

social and economic measures as may be 

necessary to ensure the prevention, 

punishment and eradication of all forms of 

violence against women (Article 4(2)(b)); 
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18.3.6. States Parties shall prohibit and condemn all forms of 

harmful practices which negatively affect the human 

rights of women and which are contrary to recognised 

international standards (Article 5); and 

18.3.7. Women and men are equal before the law and shall 

have the right to equal protection and benefit of the 

law. States Parties shall take all appropriate measures 

to ensure reform of existing discriminatory laws and 

practices in order to promote and protect the rights of 

women (Article 8(f)).   

19. In Carmichele, this Court stressed the importance of South Africa’s 

international law obligations to prevent gender-based violence. It held 

that  

“South Africa ... has a duty under international law to prohibit all 

gender-based discrimination that has the effect or purpose of 

impairing the enjoyment by women of fundamental rights and 

freedoms and to take reasonable and appropriate measures to 

prevent the violation of those rights.”50 

20. As is explained above, the application of the common purpose 

doctrine to the crime of rape and other sexual offences recognises 

the dignity of victims, facilitates the effective punishment of such 

                                                 
50 Carmichele v Minister of Safety and Security [2001] ZACC 22; 2001 (4) SA 938 (CC) at 
para 62. See also S v Baloyi (supra n 39) at para 13. 
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crimes and creates a deterrent. Ultimately, this places the State in a 

better position to protect women against gender-based sexual 

violence and its consequences. Any attempt to insulate sexual 

offences from the doctrine of common purpose is, therefore, contrary 

to the State’s constitutional and international law obligations.  

(iv) Conclusion 

21. The approach suggested by the applicant (the instrumentality 

approach) is without merit. It does not reflect the true position in law. 

Nor is it sustainable in principle. There is no principled (or practical) 

reason for holding that an accused person cannot be convicted of 

common law rape on the basis of common purpose. Indeed, doing so 

would fall short of the State’s constitutional and international 

obligations.  

NEED FOR CLARIFICATION OF THE LEGAL POSITION 

22. The Commission submits that it is necessary for this Court to make 

a  pronouncement on the correct position in the law. Specifically, this 

Court should make clear that the doctrine of common purpose does 

apply to rape and other sexual offences. The reasons are threefold: 

22.1. First, despite the precedent in Rex v Mkwanazi, the doctrine of 

common purpose has been inconsistently applied by the lower 
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courts. In a number of matters, the High Court has held that the 

doctrine does not apply to common law rape. In doing so, the 

courts have relied on the passage from Professor Snyman’s 

Criminal Law, set out above.51  In other cases, the High Court 

has found that the doctrine of common purpose does apply to 

rape and has convicted the accused on that basis.52 This lack 

of consistency undermines certainty, leads to unequal 

treatment of accused persons and victims, and is contrary to 

the principle of legality.  

22.2. Second, although the common law crime of rape has been 

repealed and replaced by the statutory crime set out the Sexual 

Offences Amendment Act, the applicability of common purpose 

                                                 

51 See S v Jaars 2018 JDR 1026 (GJ) at para 77-78; S v Kholosa and Another (Full Bench of 
the Eastern Cape Division of the High Court, Grahamstown) [Unreported case no: 
CA183/2010]; Jacobs v S (A684/2007) [2008] ZAWCHC 331. Other courts have 
commented, obiter, that the doctrine of common purpose does not apply to rape. See, in this 
regard, S v Maqala 2017 JDR 1992 (ECB) at para 30; and S v Everts 2011 JDR 0698 
(WCC) at para 14 and 23.  

52 See S v Sebogo 2018 JDR 2212 (GJ) at paras 1, 20, 21, 24 (the accused in question was 
convicted of four counts of rape. Two of these counts were for rape that was committed by 
the accused and two were for the rape that committed by an unknown suspect who had not 
been apprehended); S v Luzipho 2017 JDR 0007 (ECG) at para 26 - 27 (the High Court 
dismissed the appellant’s appeal against his conviction for rape on the basis of common 
purpose); Other courts have commented, obiter, that the doctrine of common purpose does 
indeed apply to rape. See, in this regard, S v Mofokeng 2016 JDR 0840 (FB) at para 6;  S v 
Miller 2017 JDR 1773 (WCC) at para 290, where the High Court held: 

“In my view there can be no principal objection to applying the doctrine of common 
purpose to establish liability under a predicate offence. One need only think of the 
type of gang-related activities which are routinely prosecuted under POCA, for 
example, murder, rape and robbery, in which it could hardly be claimed that the 
doctrine of common purpose could not be used to establish the liability of an 
individual gang member in relation to crimes committed by the collective.” 
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to common law rape remains a live issue. As is clear from this 

case, persons convicted of common law rape on the basis of 

common purpose may in the future seek to appeal their 

convictions. In addition, it remains a live issue for persons who 

are accused of having committed common law rape before 

2007, but who have yet to be charged and tried for the 

offence.53 

22.3. Third, the lower courts have applied the instrumentality 

approach to the statutory crime of rape under the Sexual 

Offences Amendment Act. In S v Jaars,54 the High Court noted 

that, under both the common law and the Sexual Offences 

Amendment Act, the offence of rape is a crime that can only be 

committed by the instrumentality of a person’s own body. The 

Court quoted the passage from Professor Snyman’s book and, 

on that ground, found that the doctrine of common purpose 

does not apply to rape.55  

                                                 
53 See, in this respect, S and Another v Acting Regional Magistrate, Boksburg: Venter and 
Another 2011 (2) SACR 274 (CC) at para 19 -20. In Levenstein and Others v Estate of the 
Late Sidney Lewis Frankel and Others 2018 ZACC 16 at para 42 – 45, this Court confirms 
that prescription does not apply to the crime of rape.  

54 2018 JDR 1026 (GJ). 

55 Ibid at para 76 – 78. See also S v Mgxeke 2013 JDR 2161 (ECG) at para 14, where the 
Court held: 

“In these circumstances I think that it must be accepted that it has not been proved 
that the appellant committed an act of sexual penetration with the complainant as 
envisaged by section 3 of the Sexual Offences Act. Rape is an offence which can 
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22.4. If this Court finds that common purpose applies to common law 

rape, the finding will be equally applicable to the crime of rape 

under the Sexual Offences Amendment Act. There is no reason 

in law or in principle why the doctrine would not be equally 

applicable to common law and statutory crimes.56 As a 

consequence, this Court’s pronouncement on this question will 

have significant precedential value for all cases that are 

brought in  future against persons accused of rape or other 

offences under the Sexual Offences Amendment Act on the 

basis of common purpose.  

23. In light of the above, it is in the interests of justice that the Court 

consider and expressly pronounce on this question.  
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only be committed through the instrumentality  of the body of the perpetrator… The 
conviction of rape in contravention of section 3 of the Sexual Offences Act can 
therefore not be sustained.” 

56 S v Miller 2017 (supra n 52) at para 290, 


