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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

      Cases CCT 323/18 and CCT 69/19 

 

Case no: CCT 323/18 

 

In the matter between: 

  

 

JABULANE ALPHUES TSHABALALA      APPLICANT 

 

and 

 

THE STATE                RESPONDENT 

 

and 

 

COMMISSIONER FOR GENDER EQUALITY            AMICUS 

CURIAE 

 

 

 

Case no: CCT 69/19 

In the matter between:           

 

 

 

ANNANIUS NTULI         APPLICANT 

 

and 

 

THE STATE                RESPONDENT 
 

 

 

 APPLICANTS’ WRITTEN SUBMISSSIONS PURSUANT TO 

DIRECTIONS ISSUED BY CHIEF JUSTICE DATED 2 MAY 2019 

 

 

INTRODUCTION 
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1. Both the applicants were accused in the case of S v Rasedumo and 6 others 

in South Gauteng High Court under case number: 37/99.  Mr Tshabalala was 

accused number 6 and Mr Ntuli was accused number 4. 

 

2. On 23 November 1999 the applicants, together with their co-accused, 

Rasedumo, Tebogo Wilson, (Accused 1); Chauke, Thulani Patrick (Accused 

2); Mkhwayi, Johannes Gugu (accused 3); Mkhumo, Vuyi Tony (Accused 

5); Tshabalala, and Phetoe (Ledwaba), Tebogo Patrick (Accused7) stood 

arraigned for eight charges of common law rape, various counts of 

housebreaking with intent to rob and robbery with aggravating 

circumstances; unlawful possession of firearm and ammunition in 

contravention of the Firearms Control Act of 1969; Malicious damage to 

property; Assault with intent to do grievous bodily harm. 

 

3. On 23 November 1999 both applicants were convicted
1
 of:  

3.1  Eight counts of housebreaking with the intention commit robbery (Count 

1; 6; 9; 12;15;17;22 and 27); 

3.2  Eight counts of common law rape (Counts 2, 7, 10, 11, 13, 16, 18 and 

23); 

                                                 
1
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3.3  Three counts of assault with intent to do grievous bodily harm (counts 3; 

19 and 25 

3.4  One count of common assault (Count 8); 

3.5 Two counts of malicious damage to property (Counts 14 and 26); 

3.6 One count of attempted robbery (Count 21). 

 

4. Both applicants were sentenced
2
 to various years of imprisonment ranging 

from 2
3
; 3

4
; 15

5
 years up to imprisonment for life

6
.  The court made an order 

that the applicants are to serve an effective life imprisonment
7
. 

 

5. Both the applicants applied for leave to appeal against their convictions and 

sentences.  Both applications for leave to appeal against convictions and 

sentences to the full bench was dismissed on 15 May 2000
8
. 

 

6. After the applicant’s application for leave to appeal was dismissed accused 6 

petitioned the President of the Supreme Court of Appeal (SCA) for leave to 

appeal.  On 11 September 2009 the Honourable Justice Navsa JA and the 

                                                 
2
 Record Volume 11 page 817: Counts  

3
  Count 8 (common assault) 

4
  Counts 3; 19 and 25 

5
  Counts 1;6;9;12;15;17;22 and 27 

6
  Counts 2;7;10;11; 13; 16; 18 and 23 

7
 Record Volume 11 page 817 

8
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Honourable Madam Maya JA (as she then was, now President) dismissed 

accused’s petition
9
.     

 

7. After accused 7’s appeal succeeded on 16 March 2018, Accused 6 brought 

an application for reconsideration of the dismissal of his petition under 

section 17(2)(f) of the Superior Courts Act 10 of 2013.  On 26 August 2018 

the Registrar of the Supreme Court of Appeal declined to accept 

Tshabalala’s application for reconsideration of the order dismissing his 

petition because his petition had been dismissed before the provisions of 

section 17 (2) (f) of the Superior Courts Act 10 of 2013 came into operation. 

 

8. On 12 December 2018 Accused 6 brought his current application before the 

above Honourable Court. 

 

9. Mr Ntuli (herein after will alternatively referred to as accused 4) says that he 

sent his application for leave to appeal to the Supreme Court of Appeal 

(SCA) after the dismissal of his application for leave to appeal, but it was 

never received by the Registrar of the SCA. 

 

10. Accused 4 brought his application pursuant to the directions issued by the 

Honourable Chief Justice which was issued on 13 February 2019.  On 14 

                                                 
9
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March 2019 the applicant launched an application seeking an order as set out 

in the Notice of Motion
10

. 

 

11.  Accused 4 is seeking direct access as his application has not been dealt with 

by the Supreme Court of Appeal, either as leave to appeal or appeal. 

    

12. On 13 February 2019 the Chief Justice issued the following directions to 

address the following issues: 

12.1 whether an accused can be convicted of common law rape on the 

basis of common purpose; and 

12.2  whether the Supreme Court of Appeal decision of the applicant’s co-

accused, Phethoe v S
11

  was correct, and, if correct, whether there is 

anything to distinguish the convictions that the applicant puts in 

dispute from those of which his co-accused, Mr Phetoe, was absolved. 

 

13. The issues set out above were addressed in the accused 6’s written 

submissions filed with the Registrar of the above Honourable Court on 1 

March 2019. The written submissions herein should be read together with 

the aforementioned written submissions. 

 

                                                 
10

  Condonation for late filing of the application, direct access, an order setting aside the order dismissing leave 

to appeal; leave to appeal against both convictions and sentences on eight counts of rape and leave that the 

matter be heard with Case CCT 323/18 J.A Tshabala v The State  
11
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DIRECTIONS 

 

14. On 2 May 2019 the Honourable Chief Justice issued directions setting out 

time lines for filing the record and written submissions by the parties as well 

as the date of hearing of the matter
12

. 

 

BACKGROUND FACTS 

 

15. The convictions of the applicants arose from the incident which took place 

during the night of 20 towards the early morning of 21 September 1999 at 

Umthambeka section in Thembisa.  During the said night a group of youths 

went on a rampage broke into various houses 872, 907; 908; 909; 910; 911 

and upon entering each house, demand identity documents, cash and cover 

the victims by blankets and rape the female victims. 

 

16. The victims were robbed of money and other belongings, and the male 

victims were assaulted, stabbed and sustained injuries in the process.  

Shortly thereafter the applicants and others were arrested and charged with 

various offences amongst others 8 common law rapes, housebreaking with 

intent to rob and robbery with aggravating circumstances, assault grievous 

                                                 
12
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bodily hard, common assault; unlawful possession of firearm and 

ammunition
13

. 

 

17. The applicants and 5 others stood trial in the High Court, Gauteng Local 

Division.  The applicants pleaded not guilty to all the charges.  However, 

after all the evidence was led they were convicted on eight counts of rape 

based on the doctrine of common purpose.  They were sentenced to life 

imprisonment on the common law rape offences and additional years of 

imprisonment on the other counts.  The court concluded that the effective 

term of imprisonment is one of life imprisonment
14

. 

 

18. The applicants are seeking leave to appeal the merits of the case and 

condonation for the late filing of their application to this Honourable Court.  

Before dealing with both issues it is important to deal with jurisdiction of 

this Honourable Court in this matter. 

   

JURISDICTION 

  

19.  The above Honourable Court enjoined the powers entrusted to it in matters 

provided for in section 167 (3)(b) of the Constitution of the Republic of 

South Africa, 1996 (herein to refer as the Constitution).  The constitutional 
                                                 
13

 Record Volume 10 page 727-729 
14

 Record Volume 1 page (i)-(ixii) 
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issue may also involve the interpretation, protection or enforcement of the 

Constitution.
15

  

 

20.  It is contended that this Honourable Court should find jurisdiction to 

entertain this matter in three material aspects: Firstly, this matter involves the 

interpretation of the doctrine of common purpose on common law crimes of 

rape.  This is an issue of importance which requires the determination of the 

Court.  Secondly, the applicants right of access to courts
16

 is implicated.  

Thirdly, the Applicants right to equality before the law and equal protection 

and benefit of the law
17

 is also implicated. 

 

21.   Accused 6 sought leave to appeal from the President of the Supreme Court 

of Appeal and his application was dismissed.  This was before Mr Phetoe’s 

leave to appeal was granted to the full court
18

.  Once Mr Phetoe became 

unsuccessful with his appeal before the full court, he pursued his matter to 

the SCA by way of a special leave to appeal and was granted leave to appeal 

to that Court
19

. Mr Phetoe’s succeeded in challenging his convictions, partly 

before the full court and to the much greater extent at the SCA
20

. 

 

                                                 
15

  Section 167 (7) of the Constitution 
16

  Section 34 of the Constitution 
17

  Section 9 (1) of the Constitution 
18

 Record Volume 11 page 825 
19

 Record Volume 11 page 858 
20

 Record Volume 11 page 859-865 



9 

 

22. The minority judgment by this Court in the of Van der Walt v Metcash 

Trading Co Ltd
21

 held that “to shut the doors of the appeal Court to one 

litigant while opening the doors to another similarly situated litigant is a 

violation of the equal protection clause”. 

 

23. The issue of interpretation of the doctrine of common purpose on common 

law rape convictions implicate the applicants Constitutional right to freedom 

as they have been handed more severe sentence than the sentences to be 

meted out if they were convicted of common law rape on only one count - ie 

count 23 on accused 6. 

 

24. It is our submission that jurisdiction is founded not only in the unequal 

treatment or punishment of the applicants in their convictions based on the 

doctrine of common purpose on the common law rape convictions; but also 

that fairness requires equal punishment of co-accused, unless they differ in 

their personal circumstances like the other co-accused of which it is not the 

case with applicant’s erstwhile co- accused 7, Mr Phetoe in particular. 

 

25. It is our submission further, that accused 6 was unable to utilised the 

provisions of section 17(2)(f) of the Superior Courts Act
22

 on the basis that 

his application was dismissed before the Act came into operation and the 

provisions of the Act apply prospectively. 

                                                 
21

  2002 (4) SA 317 (CC) at para [40] 
22

  10 of 2013 
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26. The only alternative which was available to him was to seek leave to appeal 

to this Honourable Court. 

 

27. It is our submission that the provisions of section 34 of the Constitution of 

the Republic of South Africa, 1996 provides a right of access to court and 

the rules
23

 of this Honourable Court allows him to apply for direct access 

upon application. 

 

28. It is our submission that it will be in the interest of justice that the applicants’ 

application be granted. 

 

29. This Honourable Court was faced with the similar scenario in the case of S v 

Molaudzi
24

 whereby it reconsidered its initial order dismissing leave to 

appeal after it had upheld the subsequent appeal by Mr Mhlongo and Mr 

Nkosi in the case of S v Mhlongo; S v Nkosi
25

. 

 

30. It is our submission that grave injustice would occur if the applicant’s 

especially accused 6 door of further appeal would be shut when his former 

co-accused 7 (who was convicted on similar facts) was granted leave to 

appeal and his seven convictions of common law rape based on the doctrine 

of common purpose were set aside by the Supreme Court of Appeal. 

 

                                                 
23

 Rule 18 of the Constitutional Court of SA 
24

  2015 (2) SACR 341 (CC) 
25

  2015 (2) SACR 323 (CC) 
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CONDONATION 

 

31. The applicants’ application was filed in December 2018 and in March 2019 

respectively. They are also seeking condonation for the late filing of their 

applications.  The applicants’ application for condonation are supported by 

their affidavits which form part of the record. 

 

32. It is trite law that for condonation to be granted it is incumbent upon the 

applicant to provide good cause for the delay which include the prospects of 

success in the intended action or application.  In the case of Malinda v 

Minister of Safety and Security
26

 the Supreme Court of Appeal held that in 

any given factual complex, it may be that only some of many possible 

factors become relevant to condonation. These may include prospects of 

success in the proposed action, the reasons for the delay, the sufficiency of 

the explanation offered, the bona fides of the applicant, and any contribution 

by other or parties to the delay and the applicant’s responsibility thereof. 

 

[12].."Good cause for the delay" is not simply a mechanical matter 

of cause and effect. The court must decide whether the applicant 

has produced acceptable reasons for nullifying, in whole, or at 

least substantially, any culpability on his part which attaches to the 

delay in serving the notice timeously. Strong merits may mitigate 

                                                 
26
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fault, no merits may render mitigation pointless. There are two 

elements at play in section 4(b), viz the subject's right to have the 

merits of his case tried by a court of law and the right of an organ 

of state not to be unduly prejudiced by the delay beyond the 

statutory prescribed limit for the giving of notice". 

 

33. The applicants deposed to affidavits
27

 in support of their application where 

they explain the reasons for the delay in launching the application to this 

Honourable Court. 

 

34. It is contended that the applicants’ issue of interpretation of the law relating 

to whether the doctrine of common purpose on common law rape is a 

constitutional issue which is of important and needs a final determination by 

this Honourable Court. 

 

35. The other issue is whether the more severe sentences imposed on the 

applicants as compared to their former co-accused 7 (Mr Phetoe), who was 

convicted under similar circumstances, can be allowed to stand, in light of 

the fact that both the full court and the Supreme Court of Appeal set aside 

Mr Phetoe’s convictions where he was convicted of eight counts of rape 

based on the doctrine of common purpose.  A reference is made to the case 

of Van der Walt v Metcash Trading Co Ltd
28

 . 

                                                 
27

 See Affidavit in support of the Applicant’s condonation application page 7 par. 9-13 par 37 
28

 2002 (4) SA 317 (CC) at par [40] 
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36. It will be submitted on behalf of the accused 6 that even though once he was 

informed that he had exhausted all his legal remedies he did not pursue the 

matter further but as soon it came to his attention that his former- co-accused 

7 was granted leave to appeal he took steps to have his matter taken further.  

Once the directions issued by this Court were brought to accused 4’s 

attention he took steps to have his matter brought to Court. 

 

37. We submit that the applicants have provided a satisfactory explanation for 

the delay and there are reasonable prospects of success on the merits of their 

appeal.   

 

38. In the circumstances, an order grating condonation will be justified. 

 

 

LEAVE TO APPEAL  

39. The applicants will extensively deal with the issues pertinent to the Appeal, 

infra, and would urge this Honourable Court to consider these submissions 

apropos the merits; since the applicants are of the view that it would lead to 

undue prolixity to repeat those submissions under this heading. 

 

40. The applicants will submit that the Application raises important issue 

regarding to the application of the common law doctrine of common purpose 

and its application to common law rape and other autographic offences. 
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41. The applicants will submit that from the contentions advanced there should 

be no doubt that they have merit in their Appeal and valid arguments 

apropos the application of the doctrine of common purpose to the offence of 

common law rape. Should, the application for leave to appeal not be granted, 

it would result in the doors of our Courts being closed to sentenced prisoners 

who potentially have a legal argument to be made as to why they should not 

have been convicted of certain offences. 

 

42. In the result the Applicants would submit that Leave to Appeal Should be 

granted. 

 

COMMON PURPOSE AND COMMON LAW RAPE 

 

43. The issue of whether an accused can be convicted of common law rape on 

the basis of common purpose was already addressed in the written 

submissions filed after the Directive of the above Honourable Court dated 13 

February 2019.  The applicants will however deal with certain submissions 

made by the amici. 
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44. The Supreme Court of Appeal in the cases of S v Mafaldiso
29

 S v Kimberley
30

 

(an appeal of the decision referred to above) decided not to express an 

opinion on the issue as to whether a conviction on a charge of rape on the 

doctrine of common purpose is legally competent.   

 

45. In the written submissions by the Centre for Applied Legal Studies, 

following the above Honourable Court’s directive dated 13 February 2016; 

reliance was placed on S v Nkosi
31

  and S v Makhubela and Another
32

 as 

authority that in some instances the doctrine of common purpose can apply 

to offences which require instrumentality.
33

   

 

46. In S v Mbuli
34

 Nugent AJ held
35

 that the contravention of section 32(1)(c) of 

the Arms does not arise from an application of the principles applicable to 

common purpose but rather from an application of ordinary principles 

relating to joint possession.  Nuggent AJ further stated that Marais J had set 

out the correct legal position in S v Nkosi supra
36

 apart from a misplaced 

reference to common purpose. 

 

                                                 
29

  2003 (1) SACR 583 (SCA) 
30

  2005 (2) SACR 663 (SCA) 
31

 1998 (1) SACR 284 (W) 
32

 2017 (2) SACR 665 (CC) 
33

 It was argued that unlawful possession of a firearm was in essence identical to an offence such as driving 

under the influence of alcohol. On this premise it was submitted that the doctrine of common purpose as set out 

in S v Nkosi supra applies in both instances. 
34

 2003 (1) SACR 97 (SCA) 
35

 At para [71] 
36

 At 286h - i 
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47. In S v Makhubela supra the above Honourable Court considered both S v 

Nkosi supra and S v Mbuli supra.  The Court held that in casu, in convicting 

the applicants for unlawful possession of firearms and ammunition on the 

basis of the doctrine of common purpose, the trial court departed from 

settled jurisprudence.
37

   The Court considered subsequent judgments of the 

Supreme Court of Appeal which held that an accused could not be found to 

be guilty of the unlawful possession of firearms on the basis of the doctrine 

of common purpose.
38

  

 

48. It is respectfully submitted that if offences involving possession can be 

classed together with common law rape, then S v Mbuli supra and S v 

Makhubela supra would support the contention that the doctrine of common 

purpose is not applicable to these offences.  At the very least it is 

respectfully submitted that S v Makhubela cannot be interpreted as authority 

in support of the submission that the doctrine is applicable to common law 

rape. 

 

49. The amicus argues that the autographic approach by Snyman
39

 is an artificial 

one, is discriminatory should not be allowed to continue.  In fact, their view 

                                                 
37

 At para [46] 
38

 At para [47] 
39

 In S v Saffier 2003 (2) SACR 141 (SE) at par [9] – [13] Nepgen J considered a number of authorities in 

addition to Snyman and concluded that common law rape can be committed only by a man who personally has 

sexual intercourse with a woman without her consent.   
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is that the Supreme Court of Appeal has confirmed their standing point that 

common purpose is applicable to common law rape as well.  They rely on 

the two decision by the Appeal Court, R v Mkwanazi
40

  and K v Minister of 

Safety & Security
41

. 

 

50. With utmost great respect we disagree with the reliance on these two 

decisions since the facts in those cases differ from the case at hand here for 

the following reasons:  

 

50.1 In Mkwanazi
42

 case that was referred to, the accused was charged 

with rape where the evidence presented it was not clear which one of 

the three accused raped the complainant.  They were not convicted of 

rape but instead they were found guilty of assault with intent to do 

grievous bodily harm.  On appeal the majority judgment set aside the 

assault with intent to do grievous bodily harm and replace it with 

assault with intent to commit attempted rape.  In this case the Court 

never found the appellant guilty of rape based on the doctrine of 

common purpose.  The conviction was one of an assault with intent 

to commit rape.  It is trite that the doctrine of common purpose finds 

application to the various forms of assault. 

 

                                                 
40

 1948 (4) SA 686 (A)  
41

  2005 (3) SACR 179 (A) at par [7] 
42

  Supra 



18 

 

50.2  In K v Minister of Safety and Security
43

 it was a vicarious liability 

case as to whether the Minister could be held vicariously liable for 

the crimes of rape by the three police officers while they acted within 

the scope of their employment.  The main distinctive feature in that 

caseis that all three police officers raped the victim and obviously 

that falls within the definition of autographic act by each and every 

single member of the gang of that group.  The amicus has pointed 

out that Scott J’s comment that all three policemen could have been 

convicted of rape even if there had only been a single rape was made 

obiter. 

 

 

 

51.  In the Full Court Judgment of the Northern Cape in S v Moses
44

  it was held 

that the doctrine of common purpose is applicable to rape.  The Court 

considered S v Gaseb supra and held that the views expressed in that case 

were over-fastidious.  The Court stated that the definition for a perpetrator 

for robbery and rape is the same, whatever means is employed to commit the 

crime.  The Court further found that the distinction is artificial and more 

perceived than real. 

 

                                                 
43

  Supra 
44

 2010 JDR 0851 (NCK) at para [21] 
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52. The Full Court of the Gauteng Local Division in the case of Phetoe v The 

State
45

 however followed S v Gaseb and Others supra, S v Saffier supra and 

the Eastern Cape decision of S v Kimberly supra.  

 

53. It is respectfully submitted that in our common law, the definition of 

common law rape is such that the actus reus is committed when there is 

penetration and cannot be committed through the agency of another person
46

. 

In S v Saffier supra Nepgen J correctly pointed out that further support for 

this proposition could be found in the fact that according to our common law 

a man could not rape a woman that he was legally married to
47

.  The 

significance of this is that according to common law the exception only 

found application on the man who personally has sexual intercourse with the 

woman and only applied if he was legally married to her.  It is respectfully 

submitted that Nepgen J correctly concluded that the logical consequence of 

this was that common law rape could only be committed by someone who 

personally had sexual intercourse with a woman without her consent
48

. 

 

                                                 
45

 GLD 5537/99 
46

 S v Gaseb supra at 466f-g 
47

 This notion, that a husband could not be convicted of raping his own wife, was met with scathing criticism 

from civil society and the feminist movement. See J Le Roux and M Courtenay: Sexual Penetration, 

Participation and New Legislation: A Critical Note Journal of Contemporary Roman-Dutch Law 74, 286, 2011 

at 287;. In 1993 the legislator intervened through the promulgation of the Prevention of Family Violence Act 

133 of 1993 which effectively abolished the marital rape exemption by providing in section 5 that “a husband 

may be convicted of the rape of his wife” 
48

 At para [18] 
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54. The amicus refers to international law, and more particularly to the two 

decisions of  Prosecutor v Furundzija
49

 which was heard by the ICTY and 

Prosecutor v Edouard Karemera Mathieu Ngirumpatse Joseph Nzirorera
50

 

which was heard by the ICTR. 

 

55. In Furundzija supra the accused had been present in the same room when his 

subordinate had raped and physically abused the victim.  Although the 

accused did not personally rape the victim he did administer physical abuse 

to her whilst she was being raped.  The Trial Chamber explicitly held that 

the accused could not be held liable as co-perpetrator on the rape charge.  

The accused, was instead convicted for aiding and abetting, a Violation of 

the Laws or Customs of War (outrages upon personal dignity including 

rape).
51

  

 

56. It is respectfully submitted that the concept of aiding and abetting is similar 

to our law on the liability of an accomplice.
52

  It is therefore respectfully 

submitted that the Furundzija supra decision does not support the contention 

that the doctrine of common purpose is applicable to our common law 

definition of rape. 

 

                                                 
49

 Case No: IT-95-17/1-T, 10 December 1998 para 232 
50

 Case No: ICTR-98-44-A 
51

 At para 273 
52

 See the definition of an accomplice in Minister of Justice and Constitutional Development & another v 

Masingili & others 2014 (1) SACR 437 (CC) para [21] 
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57.  In Karemera supra the Court regard to the doctrine of joint criminal 

enterprise (“JCE”).
53

  Joint criminal enterprise, a distinct form of criminal 

liability, is a judicial innovation; a creation of the ICTY judges.
54

  

 

58. The establishment of joint criminal enterprise as a mode of liability was not 

welcomed by all.  Criticisms were raised about the absence of a proper 

statutory or customary international law basis for this notion. Gerhard Kemp 

states that: “Some commentators went so far as to label the creation of joint 

criminal enterprise by the ICTY as a 'tremendous stain on the legacy of the 

Tribunal' (MG Karnavas 'The ICTY legacy: A defence counsel's perspective' 

(2011) 3 Goettingen J Internat'l L 1053, at 1074).”
55

  Kemp points that a 

survey of the law and practice of other international, internationalised and 

hybrid tribunals reveal that the meaning, scope and application of joint 

criminal enterprise is still far from settled, despite the legacy of its creator, 

the ICTY.
56

   

 

59. It should further be noted that where rape and sexual offences were 

prosecuted by Courts such as the ICTY and ICTR this was done in a context 

of war crimes codified in specific Statutes. For example, Article 3 of the 

Statute of the International Tribunal for Rwanda gives the ICTR the power 

                                                 
53

 At para 1433 - 1435 
54

 G Kemp: International criminal law 2018 SACJ 155 at 159 para 1.2.1  
55

 G Kemp 2018 SACJ 155 at 159 para 1.2.1 
56

 G Kemp 2018 SACJ 155 at 161-162 para 1.3 
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to prosecute Crimes against Humanity where the accused is responsible for 

the crimes (including rape
57

) when committed as part of a widespread or 

systematic attack against any civilian population on national, political, 

ethnic, racial or religious grounds.  

 

60. Before the establishment of the ICTY and ICTR rape had never been defined 

in international law.
58

 Neither statute of these ad hoc tribunals, provided a 

coherent definition of rape and it thus became a task for the judges to 

develop definitions of crimes of sexual violence.
59

 

 

61. In the Furundzija supra judgment rape was defined as: 

“i. the sexual penetration, however slight: 

(a) of the vagina or anus of the victim by the penis of the perpetrator or any 

other object used by the perpetrator; or 

(b) of the mouth of the victim by the penis of the perpetrator; 

ii by coercion or force or threat of force against the victim or a third person.' 

 

62.  Prof J Le Roux and Yves Muhire note that this definition of rape was 

subsequently endorsed by the Appeals Chamber.
60

 

 

                                                 
57

 Article 3(g) 
58

 Furundzija supra at para 175 
59

 Prof J Le Roux and Yves Muhire The status of acts of sexual violence in international criminal law 2009 

SACJ 69 at 72 
60

 Prof J Le Roux and Yves Muhire 2009 SACJ 69 at 73 
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63. It is respectfully submitted that the above-mentioned definition of rape is 

more in line with the definition contained in Section 3 of the Criminal Law 

(Sexual Offences and Related Matters) Amendment Act 32 of 2007 

(hereafter referred to as "the Act") than our common law definition of rape. 

 

64. It is respectfully submitted that given the particular context (the prosecution 

of war crimes) in which the ICTY and ICTR have defined rape, and applied 

the doctrine of JCE, these decisions cannot be used to determine what the 

existing position is with regard to our common law on the question of 

whether the doctrine of common purpose is applicable to the common law 

definition of rape. 

 

65. In conclusion, it is respectfully submitted that the decisions in S v Gaseb and 

Others supra, S v Saffier supra and the High Court decision of S v Kimberly 

supra correctly set out what the current position is in our common law.  It is 

respectfully submitted that S v Moses supra was wrongly decided insofar as 

the Court held that the doctrine of common purpose is applicable to common 

law rape. 

 

DEVELOPMENT OF THE COMMON LAW 
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66. The amicus argues for the equal punishment for offenders; in that the current 

common law definition of rape is arbitrary and needs to be developed in that 

the doctrine of common purpose should be made applicable to the offence of 

common law rape. 

 

67. In S v Thebus
61

 Moseneke J delivering a unanimous judgment by this Court 

stated that the need to develop the common law under section 39(2) could 

arise in at least two instances.  The first would be when a rule of the 

common law is inconsistent with a constitutional provision.  Repugnancy of 

this kind would compel an adaptation of the common law to resolve the 

inconsistency.
62

  The second possibility arises even when a rule of the 

common law is not inconsistent with a specific constitutional provision but 

may fall short of its spirit, purport and objects.  Then, the common law must 

be adapted so that it grows in harmony with the “objective normative value 

system” found in the Constitution. 

 

68. In Masiya supra, the above Honourable Court held
63

 that it is the Legislature 

that has the major responsibility for law reform. Courts must be astute to 

avoid the appropriation of the Legislature's role in law reform when 

                                                 
61

  2003 (6) SA 505 (CC) at para [50] at page 533A-B 
62

 Shabalala and Others v A-G Transvaal and Another 1996 (1) SA 725 (CC); 1995 (12) BCLR 1593 (CC); 

National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others 2000 (2) 

SA 1 (CC); 2000 (1) BCLR 39 (CC). 
63

 at paragraph [31] 
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developing the common law. The greater power given to the Courts to test 

legislation against the Constitution should not encourage them to adopt a 

method of common law development which is closer to codification than 

incremental, fact driven development.  In Masiya supra the Court did 

proceed to develop the common law by extending the common law 

definition of rape to include non-consensual anal penetration of a female
64

.  

At that stage the the Criminal Law (Sexual Offences and Related Matters) 

Amendment Act 32 of 2007 (hereafter referred to as "the Act"), which 

widened the scope of the definition of rape, had not yet been promulgated. 

 

69. Section 3 of the Act now defines rape as follows: “Any person (‘A’) who 

unlawfully and intentionally commits an act of sexual penetration with a 

complainant (‘B’), without the consent of B, is guilty of the offence of rape.” 

 

70.  The expression "sexual penetration" is defined in section 1(1) of the Act as 

including any act which causes penetration.
65

  

 

71. It is submitted use of the word “causes” in the definition of “sexual 

penetration”, suggests that the legislature was aware of the classification of 

                                                 
64

 At par [45] 
65

 Which causes penetration to any extent whatsoever by the genital organs of one person into or beyond the 

genital organs, anus, or mouth of another person; any other part of the body of one person, or any object, 

including any part of the body of an animal, into or beyond the genital organs or anus of another person; or the 

genital organs of an animal, into or beyond the mouth of another person. 
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common law rape as a conduct crime, and intended for the new definition of 

the offence to constitute a result crime.
66

 

 

72. Section 35(3)(l) of the Constitution confirms a longstanding principle of the 

common law that provides that accused persons may not be convicted of 

offences where the conduct for which they are charged did not constitute an 

offence at the time it was committed
67

. 

 

73. It is respectfully submitted that in the event that the above Honourable Court  

decides to develop the common law in such a way that the doctrine of 

common purpose is made applicable to common law rape, then such a 

decision ought not to operate retrospectively, as it would otherwise offend 

the constitutional principle of legality
68

 

 

AD MERITS – ACCUSED 6 ( MR TSHABALALA) 

74. The evidence of Miss M Changisa and Mr Mr J. Motloutsi does not form 

part of the record as the Registrar of the trial court deposed to an affidavit 

stating that the mechanically recording was damaged and the Exhibits were 

lost
69

.  

 

                                                 
66

 See: Snyman: Criminal Law at 346 
67

 Masiya supra at para [56] 
68

 Masiya supra at para [51] 
69

  See Volume 1 Annexure A (a page before page 1 of the record 
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75. However, the notes of the trial court judge where he summarized the 

evidence of the witnesses has been utilised in the full court and the Supreme 

Court of Appeal of Mr Phetoe’s appeal.  The mechanically recording of the 

evidence in-chief and cross-examination accused 6 was not transcribed.  The 

reasons are also set out in the Affidavit in the affidavit deposed to by the 

Registrar of the Gauteng Local Division of the High Court
70

. 

 

76. Although, prima facie one may say that the record is inadequate for the court 

to assess whether the findings on credibility of accused 6 and the state 

witnesses was properly made in the absence of the complete record.  Ant 

event it is trite law that the Appeal Court has limited role to determine the 

issue of credibility of witnesses. 

 

77. The record was not properly reconstructed the way the procedure was 

outlined in the decision by this Court in the case of S v Schoombee and 

another
71

 as no counsel for the parties, nor the accused were not invited and 

no affidavit from counsel which state that they were unable to participate in 

the reconstruction process.   

 

78. However, it cannot be argued that the notes by the presiding judge is 

inadequate in the determination of the issues before this Honourable Court.  

                                                 
70

  See Volume 1 Annexure A 
71

  S v Schoombee & Another 2017 (2) SACR 1 (CC) at par [19] 
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It is our contention is that the trial court erred to find accused 6 guilty not 

only on the rape on this set of counts but counts 1 to 5. 

 

79. The only evidence on record places accused 6 near the scene is one of Miss 

M. Nkohla saying she saw accused 6 when the group was leaving
72

. 

 

80. The complainant on the rape count did not see who raped her and she did not 

identify accused 6 at the identification parade as one of the young men who 

raped her.  The DNA evidence which was found in the swabs of the 

complainant in these counts link accused 1 only. 

 

81. It is respectfully submitted that the trial court erred in its conclusion that 

because accused 6 was identified by the complainant in count 23; the only 

conclusion was that he participated in all other rapes as well. 

 

82. Based on the above submissions accused 6 should be granted leave to appeal 

on these set of counts committed in household 1. 

 

Household 2- shack of Miss N. Nkohla, complainant count 6-8 

 

83. There is no mechanical recording of the evidence-in-chief of Miss Nkohla, 

complainant on counts 6-8.  The recording of the said evidence was 

destroyed or damaged as described in the affidavit of the Registrar
73

. 

                                                 
72

  Record Volume 8 page 615 line 21 
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84. The complainant in these counts does not place accused 6 inside the house 

where she was raped by three young men and one of the them (the last one) 

took her outside where he raped her again. She was unable to identify this 

person who raped her outside as he was wearing a hat which concealed his 

face.
74

 

 

85. The complainant of rape on this count identified accused 6 when the group 

was leaving plot number 910 Umthambeka section.   

 

86. It is our contention that thus witness does not say accused 6 raped her as she 

was unable to identify the rapist who raped her outside her shack. 

 

87. The evidence of DNA does not link accused 6 as one of the rapists of the 

Complainant in count 7. 

 

88. Therefore, accused 6 cannot be convicted of rape on the group of offences in 

this household, even if it can be accepted that the trial court correctly found 

that there was sufficient evidence placing accused 6 at the scene of 

household 2. 

 

 Household 3 –shack of Miss DM & Miss P.N count 9-11 

                                                                                                                                                        
73

  Record Volume 4 page 249, continues cross-examination page 251-265 
74

  Volume 8 page 615  
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89. Miss DM testified that she was attacked by young men during the night in 

question whist she was asleep at shack 872.  She identified accused 7 as the 

person who was present though he only laughed when asked why they were 

doing the evil deeds
75

.  When she walked outside to look for Miss PN she 

found her being raped by another man
76

.  In this group of offences accused 6 

is not placed at scene of rape of the two victims.  None of the complainants 

identified his as one of the attackers. 

 

90. The trial court erred to find accused 6 guilty on two counts of rape 

committed in this household based on the doctrine of common purpose as 

there was no evidence placing him at the scene. 

 

Household 4- shack of Miss M. Mangema & Mr J Khumalo counts 12-14 

91. The complainants in this group of offences were also attacked at night and 

Mss M Mangema was raped and the husband was assaulted.  Their valuable 

items wristwatch, socks,  were robbed on the night in question.  Miss 

Mangenma places accused 4 at this household.  She identified him at the 

subsequent meeting and at identification parade and in court
77

.  Mr Khumalo 

                                                 
75

 Record Volume 5 page 321 
76

 Record Volume 5 page 321 
77

  Record Volume 8 page 618  
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conceded that he could be mistaken to say accused 6 was at the scene when 

these group of crimes in count 12-14 were committed
78

. 

 

92. No DNA linking accused 6 with this group of crimes was found.  Accused 6 

was not identified by any of these two witnesses as one of the perpetrators of 

this group of offences in this household. 

 

93. It is respectfully submitted that the trial court also erred in convicting 

accused 6 of any offences based on the doctrine of common purpose, as his 

presence at the scene was not proven. 

 

Household 5- shack Mr and Mrs Mtiti –counts 15-16    

 

94. Mr Mtiti conceded he was unable to identify the assailants on the day in 

question
79

. 

 

95. Mrs Mtiti was about six months pregnant when two men entered in their 

shack.  She was unable to identify the attackers because she was covered in 

her face by blankets
80

. 

 

                                                 
78

  Record Volume 8 page 618 
79

 Record Volume 4 page 281 
80

  Record Volume 4 page 296 - 298 
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96. There was no credible eye witness who identified accused 6 in this group of 

crimes.  There was no evidence of accused 6’s DNA linking him with these 

offences. 

 

 Household 6 shack of Miss B Mpungose and Mr B Ncube  

 

97. The mechanically recorded evidence of these two witnesses was also not 

transcribed based on the reason set out above.    

 

98. From the evidence in the notes summarised by the presiding judge, none of 

the two witnesses in this group of crimes identified accused 6. 

 

99. The trial court erred to convict accused 6 based on the doctrine of common 

purpose. The DNA of accused 2 was found in the swabs of the complainant 

who was a victim of rape.
81

 

 

Household 7- Miss N. Gigi : Count 21 Attempted robbery with 

aggravating circumstances  

 

100. The evidence of this witness was not transcribed as well for the same 

reason set out above. 

                                                 
81

  Record Volume 8 page 627 line 11 
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101. There was an attempt to rob her but before she could open the door she 

realised the attackers were policemen as they were purport to be.  She was 

unable to identify the assailants
82

. 

 

102. It is contended that the inference that accused 6 was amongst the 

assailants is a dangerous one as this is not the only reasonable inference 

which can be drawn. See S v Phetoe
83

 

 

Household 8 - Counts 22-26 

 

103. It is conceded that there is sufficient evidence placing accused 6 at the 

scene of these group offences. His convictions of the crimes committed in 

this household cannot be faulted. 

 

Household 9 - The shack of Miss Twala : Count 27 

   

104. The evidence of Miss Twala was not transcribed for the same reason set 

out above. 

 

                                                 
82

  Record Volume 8 page 622 
83

  Supra at par [19] 
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105. Miss Twala testified that she was asleep when about 6 youths came and 

forced entry in her house and they demanded money she gave them he 

pension money, R200.00 and they left.  She was unable to identify the 

assailants
84

. 

 

106. It is our contention that it cannot be the only reasonable inference to be 

drawn from the facts that accused 6 was amongst the six youths. 

 

 Ad Sentence Accused 6 

 

107. If the court agrees to set aside accused 6’s convictions where he was 

convicted based on common purpose, he will be left with one conviction of 

common law rape
85

 which has a minimum sentence of 10 years’ 

imprisonment. 

 

108. If accused 6 is left with one count of rape, it is submitted that leave to 

appeal be granted on sentence and his sentence of life be altered to a term of 

imprisonment.  Although the high court had a discretion to impose any 

sentence including life imprisonment we submit that any sentence less than 

life imprisonment would be appropriate. 

 

AD MERITS – ACCUSED 6 ( MR NTULI) 
                                                 
84

  Record Volume 8 page 626 
85

  Count 23 
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Household 1 (Counts 1-5-  the shack of Miss M. Changisa & Mr J. Motloutsi) 

    

109. Having regard to the summary of the evidence as reflected in the 

judgment as follows, it is our submission that accused 4’s conviction on the 

rape and assault grievous bodily harm cannot be sustained on these counts.  

The only evidence is that he was seen standing near the fence is not 

sufficient to a finding that he associated himself with either rape of Miss 

Changisa or assault of her boyfriend
86

. 

 

110. Miss Changisa identified accused number 4 at the identification parade 

which was held on 5 November 1998.  It is not stated that she identified 

accused 4 as one of the attackers.  In her evidence she says two men entered 

the house, these two men raped her inside the house and the second one took 

her outside and the person who took her outside raped her repeatedly 

outside
87

. 

 

111. Mr Motloutsi’s evidence is also part of the transcribed record whose 

mechanically recordings were damaged.  However, from the evidence 

                                                 
86

  Volume 8 page 867 lines 10-20 
87

  Volume 8 page 867 lines 13-14 
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Judge’s notes this witness was unable to identify any of the attackers who 

assaulted him
88

. 

 

112. Ms Changisa does not place accused 4 as one of the two men who entered 

the house.  It cannot be one of the men who raped her nor one who assaulted 

her boyfriend
89

.  

 

113. The evidence of Ms N. Nkohla a next door neighbour does not assist the 

respondent in proving these counts.  Miss Nkohla alleges that she saw 

accused 4 climbing the fence of Mr Twala’s premises next door.  From the 

evidence of this witness it does not take the case on this household any 

further as this witness places accused in her shack as the person who shook 

the door and five youths came in
90

. 

 

114. We submit that the court a quo erred to find that he had common purpose 

to commit housebreaking with intent to rape and he cannot be convicted by 

merely being identified as a person who was standing near the fence away 

from the house of Miss Changisa. 

 

 Household 2 (Counts 6 to 8- Shack of N. Nkohla) 

 

                                                 
88

  Volume 8 page 613 lines 51 to 52 
89

  Volume 8 page 613 line 17 
90

  Volume 8 page 614-615 
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115. On the early hours of 21 September 1998 Miss Nkohla was woken by 

stones which were pelted in her shack number 910.  She peeped through and 

saw accused 4 climbing the fence in the next door neighbour, Twala’s 

premises. There were people at the door shouting that it be opened 

pretending to be the police.  The door was forced open and there were five 

young men who entered inside demanded money and once she said she does 

not have they stabbed her instructed her to close her eyes.  She says she was 

raped by three or four of these men who gained entry in her house
91

.  

  

116. From the evidence on this count the complainant, Miss Nkohla does not 

say that accused number 4 was one of her rapists.  She only places him 

within the vicinity, apart from the fact that he went up and shook the door 

and about five youths entered inside the house.  The evidence of the DNA 

points at Accused 2 as one of the of the youths who raped her
92

.  

 

117. The evidence of accused 4 both in chief and cross-examination was not 

transcribed also rely on the notes where he raised an alibi defence which was 

rejected by the court.  On the notes of the judge accused 4’s version is 

summarized
93

. 
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  Volume 8 page 613 
92

  Volume 8 page 613 lines 10-20 
93

  Volume 8 page 629-630 
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118. It will be contended that the trial court erred to infer that accused 4 can be 

convicted based on the doctrine of common purpose on the rape count (count 

7) in the absence of the evidence that he participated in the actual rape just 

merely several persons raped the complainant.  It can be conceded that on 

count 6 and 8 he was properly convicted based on the doctrine of common 

purpose as the requirements of Mgedezi
94

 were proven.   

 

Household 3 (counts 9 to 11 (Shack of Miss DM & PN- housebreaking 

with intent to rape and rape and two counts of rape) 

 

119. Miss DM & and her younger sister Miss PN were asleep in the early 

hours of 21 September 1998 when they were woken by footsteps on the roof 

of their house.  Miss DM saw seven youths at the door saying were members 

of the police.  These youths forced entry into the shack but she is unable to 

say how many entered.  Miss DM only identified accused 7 (Mr Phetoe) and 

was unable to identify the other attackers. Miss DM sister was unable to 

identify any of the attackers.  She was also sexually assaulted
95

.   

 

                                                 
94

  Supra 
95

  Volume 5 page 317-318; 620; 621 
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120. The version of accused 4 is that he was at home but only certain young 

men came to his house asked him to temporary keep the goods and one Vusi 

had asked him to use his shack as a storeroom of the robbed goods
96

. 

 

121. We submit that although the court says that accused 4 could not give an 

explanation about the wristwatch and the socks he was wearing when he 

attended the community meeting on 24 September 1998 it is dangerous 

conclusion by the trial court that the only inference could be that accused 4 

was one of the young men who participated in the rape of Miss DM and or 

Miss PN.  None of the two complainants in this household identified accused 

4 and the DNA excludes him as one of the rapists. Miss PN was unable to 

identify any of the young men who attacked her and her sister, Miss DM. 

See the SCA unanimous judgement of S v Phetoe
97

 

 

Household No 4 Count 12-14 House M. Mangema & J Khumalo- 

Housebreaking with intent to rob and robbery with aggravating 

circumstances; rape and malicious damage to property. 

 

122. The evidence regarding this household is one of the recordings which 

have been damaged and the evidence only comes from the summarized notes 

by the presiding Judge.  Mr Julius Khumalo was residing at house no 872, 

                                                 
96

  Volume 1 page 10 read with Volume 8 page 630 
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  2018 (1) SACR 593 (SCA) at par [18]  
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Umthambeka section.  On the night of 20 September 1998 he was asleep in 

the house with his girlfriend Miss Mangema (hereinafter to refer as (Miss 

MM) as it normally happened from time to time.  They were woken by a 

knocked at the door, three young men came inside the house and the other 

three remained outside.  The person who was identified my Mr Khumalo 

was Malusi who was not amongst the accused in court. At the identification 

parade Mr Khumalo identified accused 5 and 6 but he conceded that he was 

not absolutely certain he identified them.  One of the attackers switched on 

the electric light in the house and Miss MM saw accused 4.  Miss MM also 

identified accused 4 in the identification parade on 5 November 1998.  Mr 

Khumalo says that socks, wrist watch and some audio cassettes were missing 

after the attackers had left.  Miss MM was raped but did not see who raped 

her.  The attackers set some of the goods in the house alight
98

. 

 

123. After the attack some goods were found at accused number 4, wristwatch, 

audio system, socks, audio cassettes etc. On 24 September 1998 in a meeting 

accused 4 was present in a meeting and he was seen wearing the wristwatch 

and the cream-white socks which were stolen at Miss Mangema’s house on 

the date of the incident.  When confronted he said that he was given the 

socks by Musa
99

. 
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124. There is more evidence places accused 4 at the scene in household 4 but 

there is lack of evidence that accused 4 participated in the rape of Miss M.M. 

 

125. The common purpose is applicable on count 12 and 14 and there is no 

fault on the conviction on those two counts (housebreaking (Count12) and 

malicious damage to property (count 14).  However, there is no sufficient 

evidence to convict accused 4 on count 13 ie rape. 

  

126. Therefore, we submit that accused 4’s application for leave to appeal be 

granted in respect of count 13 and the conviction on that count be set aside. 

 

Household 5 (count 15 to 16- Housebreaking with intent to rob and 

robbery with aggravating circumstances and rape. 

 

127. Mr and Mrs Mtiti were residing at house number 910 Umthambeka 

section. They were staying with three of their children.  On 20 September 

1998 they went to bed at night.  Whilst asleep there was a bang on the door 

by youths who were saying “police ! police !”.  The three of the youths 

forced the door opened and demanded money, at first the victims told them 

that they do not have money, and later handed a R50, 00.  Mrs and Mrs Mtiti 

were instructed to lie down in their stomachs.  Mrs Mtitit was six months 

pregnant and visible so.  The evidence shows that one of the youths raped 
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Mrs Mtiti. and one youth asked the rapist to stop due to condition of Mrs 

Mtiti was in but he never stopped
100

. 

 

128. Both witnesses attended a meeting on 24 September 1998 where accused 

4 was confronted and admitted his involvement.  It transpired that Mr Mtiti 

was mistaken to say that he attended as he must have been at work.  The trial 

court says the evidence of admission by accused 4 at the meeting is almost 

irrelevant
101

. 

 

129. Miss Mtiti only identified accused 4 at the identification parade merely 

because he was present in the subsequent meeting when accused 4 was 

confronted cannot be relied upon.  Neither of them identified accused 4 at 

the scene on the day in question
102

.  

 

 Household 6 (Counts 17-20- shack of B. Mpungose & Mr B Ncube) 

 

130. The evidence of the two complainants on this household was not 

transcribed and the recordings were damaged as per Registrar’s affidavit.  

The summary of their evidence is reflected in the summarily of the evidence 

by the court a quo.  The complainants in these counts Miss Mpungose and 

                                                 
100
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Mr Ncube were lovers, boyfriend and girlfriend.  They were staying at house 

number 908 Umthambeka section.  On the early hours of 21 September 1998 

they were woken by people who were knocking at the door, saying “Maak 

oop, ons as polisie”!.  The door was forced open.  These men demanded cash 

and upon entry they switched on the light and broke it.  Ms Mpungose 

identified accused 4 in the house, in the meeting and at the identification 

parade and in court. Mr Ncube was slapped and he was struck by an object 

and was bleeding from his temple.  Their heads were covered by blankets 

and she was raped by more than two persons but she was unable to identify 

who raped her.  Both Ms Mpungose and Mr Ncube testified that some goods 

were missing, ie drinking glasses, cash of R100.00
103

 

 

131. The evidence of Mr Ncube who only identified accused 4 at the meeting 

held on 24 September 1998 and at the scene he was unable to identify him.  

This leaves the evidence of Miss Mpungose alone, her evidence ought to 

have been treated with and she is only witness who claimed to have seen 

accused 4 at the scene on the early hours of the morning.  She was unable to 

identify who actually sexually assaulted her and there were many youths 

inside the house
104

.   
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132. We submit that there is no sufficient evidence that accused 4 participated 

in the rape of Miss Mpungose, she and her boyfriend were covered over their 

heads. However, there is sufficient evidence places accused 4 in the house of 

the complainants, therefore he was correctly convicted on counts 17- 

housebreaking; 19 assault with intent to do grievous bodily harm (counts 

19).  The evidence led reveals that accused 2’s DNA was found in the swabs 

of this victim of rape. 

 

133. We ask the court to grant accused 4 leave to appeal on count 18 only on 

the offences committed in this house.  He was acquitted on count 20. 

 

Household 7- shack of Nowelile Gigi (Housebreaking with intent to rob 

and attempted robbery (Count 21) 

 

134. The evidence of the complainant of this household was not transcribed 

for the reason set out above.  The summary of her evidence appears in the 

notes of the presiding judge in the court a quo.  Miss N Gigi and elder 

woman was residing in a small brick house and the main house 910 

Umthambeka section.  She was woken by person who were knocking at the 

door saying “maak oop ! maak oop!” she opened thinking were police but 

before they entered she released they are not police and she close the door 

while they were still outside.  They threatened to break the window, the next 
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door neighbour screamed for help and they ran away.  She attended a 

meeting where accused 4 was questioned about his involvement. She was 

unable to identify the attackers
105

. 

 

135. We submit that the court a quo erred to find accused 4 guilty of attempted 

robbery on this count.  He ought to have been acquitted due to lack of 

evidence for identity of the assailants.  Mr Phetoe, erstwhile accused 7’s 

conviction was set aside by the Appeal Court on this count and accused 4 is 

in the same position.  There is no probative value to attach on the fact that 

she was present when accused 4 was confronted. 

 

Household 8 ( Counts 22 to 26- housebreaking; rape, Assault, assault GBH and 

malicious damage to property). 

 

136. Miss L. Makgatho (herein to refer as Miss M) testified that on the night 

of 20 September 1998 she was asleep with her boyfriend at house number 

910 Umthambeka section.  Whilst asleep a group of men knocked at the door 

uttering words “maak die deur oop!.  They didn’t open but the door was 

forced opened a group of men came inside demanded cash.  She was raped 

by Accused 6 after she had been taken to the toilet. She identified accused 6 

                                                 
105

  Volume 8 page 622-623 
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as there was illuminating light outside. Her boyfriend, Mr Eric Mdaka 

testified he saw accused 4 jumping fence between house 909 and 910
106

. 

 

137. The trial court rejected the evidence of Mr Mdaka on a number of issues 

save on identity of accused 4 as it found corroboration. 

 

138. We submit that there is no sufficient evidence linking accused 4 with rape 

of Miss M in this count.  There is no evidence that accused 4 was amongst 

the persons who entered this household. 

 

139. Accused 4 is in the same position of Mr Phetoe, erstwhile accused 7 

whose convictions were set aside in respect of this group offences ie counts 

22-26. 

See S v Phetoe case
107

 

 

Household 9 (Count 27- Housebreaking with intent to rob and robbery with 

aggravating circumstances) 

 

140. The evidence of Miss Twala is also not transcribed her evidence appears 

in the notes by the presiding judge of the trial court.  Miss Twala is an 

elderly woman who was sixty-three years old was attacked on 21 September 
                                                 
106

  Volume 4 pages 239-245 
107

  Supra  
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by youths who came and demanded her to open the door after telling her that 

they were police.  She opened the door and these men demanded money and 

she gave them her last pension money, R200.-00.  She was unable to identify 

any of the young men who robbed her
108

. 

  

141. We submit that the trial court erred to convict accused 4 relying on the 

modus operandi when there is no evidence which places accused 4 in the 

house of Miss Twala.   

 

142. In this count accused 4 is in the similar position of his erstwhile co-

accused whose conviction was set aside by the Appeal Court. 

 

143. In the circumstances, we ask this Honourable Court to grant accused 4 

direct access and leave to appeal on this count as well. 

 

Conclusion 

 

144. We submit that there is sufficient legislative framework which empower 

the respondent to charge the accused in line of the facts in their disposal on 

each case. 
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145. The High Court erred in application of the doctrine of common purpose 

on common law rape counts of both applicants as well as well as the other 

offences where their presence at the scene was not proven.  It is respectfully 

submitted that this Honourable Court should uphold the applicants’ 

application by granting them condonation and leave to appeal as well as 

setting aside the convictions and sentences on the common law rapes save 

count 23 (accused 6) rape and the other related group of offences where his 

presence at the scene was not proven. 

 

Ad Accused 4 

146. It is our submission that a proper case has been for the applicant that the 

applicant be granted the relief sought in the Notice of Motion. 

 

 Dated at Johannesburg on this the ……Day of …………………2019 

 

______________ 

Adv. NL Skibi & Adv. E Guarneri 

Counsel for the Applicant on instruction of Legal Aid SA 
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