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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
  

Case No: CCT 323/18 
                                Ex SCA Case Number 349/2009 

             Ex SGHC Case Number :37/99 
 
 
In the application of:  
 
THE COMMISSION FOR GENDER EQUALITY  Applicant for leave 

to intervene as 
amicus curiae 

 
In the matter between: 
 
TSHABALALA, JABULANE ALPHEUS Applicant 
  
and  
  
THE STATE Respondent  
  
 
 

 

  

FOUNDING AFFIDAVIT:  

APPLICATION TO INTERVENE AS AMICUS CURIAE 

 

 

I, the undersigned,  

KEKETSO MAEMA  

do hereby make oath and say that: 

1 I am the CEO of the Commission for Gender Equality (“the 

Commission”) and am duly authorised to bring this application and to 

depose to this affidavit on behalf of the Commission.  



05Founding Affidavit Application for Admission as Amicus Curiae 2 

2 The facts herein contained are within my personal knowledge, unless 

otherwise indicated by the context, and are to the best of my belief true 

and correct.  Legal submissions are based on advice by the 

Commissions’ legal representatives.  

3 The Commission wishes to intervene in this matter as an amicus curiae, 

in order to make written and oral submissions to this Court.  This affidavit 

is filed in support of the Commission’s application for admission.  

4 THE COMMISSION AND ITS INTEREST   

4.1 The Commission has an institutional and constitutional interest in the 

issues that arise in this matter. The question of whether the common 

purpose doctrine applies to the crime of rape raises issues relating to 

gender equality and gender-based violence. These issues fall squarely 

within the scope of the Commission’s work and mandate.  

4.2 The Commission is a State institution established in terms of the 

Constitution. The Commission’s mandate, in terms of section 187 of the 

Constitution, is “to promote respect for gender equality and the 

protection, development and attainment of gender equality” and to do so 

through, inter alia, legislative initiatives, effective monitoring and litigation. 

It has a separate identity in law and the capacity to seek intervention as 

an amicus. It has previously been admitted in a number of important 

constitutional cases.  

4.3 The Commission’s interest in litigation relating to gender-based violence 

against women is, with respect, self-evident. One of the Commission’s 
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priority issues is the issue of sexual violence against women, which is a 

violation of such women’s fundamental constitutional rights. The 

Commission’s main aim as an organisation is to advance the rights of 

women and to contribute to the efforts of making South Africa a safe 

environment free from violence against women.  

4.4 The outcome of this case will likely have a significant impact on South 

African women, who are the primary victims of rape.   

4.5 For these reasons it is submitted the Commission has an interest in 

these proceedings. 

5 POSITION ADOPTED BY THE COMMISSION 

5.1 The Commission will limit its submissions to the first issue raised in the 

Chief Justice’s directions, which were issued on 13 February 2019. In 

this regard, the position adopted by the Commission is that the doctrine 

of common purpose does (and should) apply to the crime of rape and 

similar sexual offences.  

6 SUBMISSIONS TO BE MADE BY THE COMMISSION 

6.1 If it is granted admission as amicus, the Commission will advance 

submissions which deal with the following: 

6.1.1 The applicant contends that, in law, the doctrine of common 

purpose does not apply to the crime of rape. This claim is based 

on the approach adopted by Professor CR Snyman in his book, 

which provides that “the common purpose doctrine cannot be 
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applied to crimes that can be committed only through the 

instrumentality of a person's own body or part thereof, and not 

through the instrumentality of another. Rape as well as certain 

other sexual offences… are good examples of such crimes”.  

This approach will be referred to as the “instrumentality 

approach”.   

6.1.2 The Commission will demonstrate that the instrumentality 

approach does not reflect the true position in law.  

6.1.3 In addition, the Commission will show that the distinction drawn 

by the instrumentality approach (between crimes for which the 

body is instrumental and those for which it is not) is artificial and 

unprincipled. 

6.1.4 Further, the Commission will show that the effect of the 

instrumentality approach is to carve out crimes of a sexual nature 

and to exclude the application of common purpose to such 

crimes. This inhibits the State’s ability to prevent and combat 

gender-based violence, in accordance with its constitutional and 

international obligations.  

6.1.5 Finally, the Commission will submit that it is necessary for this 

Court to make a clear pronouncement on this question. Despite 

clear precedent in the Appellate Division, which confirms the 

applicability of the doctrine of common purpose to rape and 

similar offences, the doctrine has been (and continues to be) 
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inconsistently applied by the lower courts. This undermines 

certainty and leads to unequal treatment of accused persons and 

victims. As a consequence, it is in the interests of justice that this 

Court consider and clarify the proper approach in law.  

7 NOVELTY AND USEFULNESS 

7.1 The Commission’s submits that its submissions will be novel and useful 

to this Court.  

7.2 Having perused the Applicant’s and Respondent’s Heads of Argument, it 

is clear that the Commission’s proposed submissions are different from 

those advanced by the parties. In any event, the Commission undertakes 

not to repeat any of the submissions made by the parties. 

7.3 In addition, the Commission maintains that its submissions are directly 

relevant to the issues before this Court.  

8 THE COURT’S INVITATION TO LODGE SUBMISSIONS  

8.1 On 13 February 2019, the above Honourable Court issued directions that 

the Registrar was to serve the documentation in this matter on various 

entities, including the Commission. A copy of the court directive is 

attached marked KMI.   

8.2 The Court invited the lodgement of submissions by these interested 

parties by 29 March 2019.  

9 PRAYER 
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9.1 For the reasons set out above, I respectfully submit that the Commission 

should be admitted as an amicus curiae and should be permitted to make 

both written and oral representations. 

 

________________________________ 
KEKETSO MAEME  

 
I certify that the deponent has acknowledged that [he/she] knows and 
understands the contents of this declaration and informed me that [he/she] does 
not have any objection to taking the oath and that [he/she] considers it to be 
binding on [he/she] conscience and that the deponent uttered the following 
words “I swear that the contents of this declaration are true, so help me God”.  I 
certify further that the provisions of Regulation R1258 of the 21st July 1972 (as 
amended) have been complied with. 
Signed and sworn to before me at [Insert] on this the _____day of 
____________ 2019. 
 
 

 _______________________________ 
COMMISSIONER OF OATHS 


