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A Introduction 

1. The Applicants seek leave to appeal to the Constitutional Court in terms of Rule 

19(2) of the Constitutional Court Rules, against the whole of the judgment and 

order of the Labour Court handed down on 30 March 2017 under case number 

JS502/16 (“the Labour Court Judgment”),
1
 and against the order of the Labour 

Appeal Court under case number JA100/17, in terms of which the Labour Appeal 

Court refused the Applicants’ petition for leave to appeal.
2
 

2. As per the order at paragraph 18 of the Labour Court Judgment,
3
 the Labour Court 

upheld the following preliminary points raised by the Respondent in the Statement 

of Response:
4
 

2.1. firstly, the Labour Court upheld the preliminary point
5
 of an alleged “non-

referral” by the Applicants of an automatically unfair dismissal dispute in 

terms of section 187(1)(f) of the Labour Relations Act 66 of 1995 as amended 

(“the LRA”)
6
 to the Bargaining Council for the Road Freight and Logistics 

                                              
1
 Volume 2: Labour Court Judgment: pg 114 – 123. 

2
 Volume 2: Labour Appeal Court Judgment: pg 178 – 179. 

3
 Volume 2: pg 122 para 18.  

4
 Volume 1: Respondent’s Reply to the Applicant’s Statement of Case (“Statement of Response”): pg 77 – 101. 

5
 Volume 1: Statement of Response: pg 77 – 78 para 1 – 3.  The Respondent pleaded a preliminary point that 

“The present referral to Court relates to the Applicant’s claim that the dismissals are automatically unfair in 

terms of section 187(1)(f) on account of the union membership.  However no referral was made in terms of 

section 187(1)(f).” 

6
 In terms of section 187(1)(f) of the LRA: 

“(1) A dismissal is automatically unfair if the employer, in dismissing the employee, acts contrary to section 5 

or, if the reason for the dismissal is – 



4 

 

Industry (“the Bargaining Council”) for conciliation; 

2.2. in amplification, it was alleged by the Applicants in their Statement of Claim
7
 

in the Labour Court that the Individual Applicants’ dismissals were 

automatically unfair in that the Respondent discriminated against them on an 

arbitrary ground, more specifically so, their trade union membership;
8
 

2.3. the Labour Court held that the Applicants had only referred an unfair 

dismissal dispute in terms of section 191(5)(b)(ii) of the LRA
9
 i.e. an unfair 

dismissal dispute for participation in an unprotected strike, to the Bargaining 

Council; that the automatically unfair dismissal claim in terms of section 

187(1)(f) of the LRA had therefore not been conciliated; and that the 

Applicants were accordingly barred from pleading / pursuing an automatically 

                                                                                                                                             

(f) that the employer unfairly discriminated against an employee, directly or indirectly, on any 

arbitrary ground, including but not limited to race, gender, sex, ethnic or social origin, colour, 

sexual orientation, age, disability, religion, conscience, belief, political opinion, culture, 

language, marital status or family responsibility.” 

7
 Volume 1: Statement of Claim: pg 36 – 76. 

8
 Volume 1: Statement of Claim: pg 52 – 53 para 6.1 – 6.2. 

9
 Section 191(5)(b) of the LRA reads as follows: 

“(5) If a council or a commissioner has certified that the dispute remains unresolved, or if 30 days or any 

further period as agreed between the parties have expired since the council or the Commission received 

the referral and the dispute remains unresolved –  

(b) the employee may refer the dispute to the Labour Court for adjudication if the employee has 

alleged that the reasons for the dismissal is – 

   (i) automatically unfair; 

   (ii) based on the employer’s operational requirements; 

(iii) the employee’s participation in a strike that does not comply with the provisions of 

Chapter IV; or 

(iv) because the employee refused to join, was refused membership of or was expelled 

from a trade union party to a closed shop agreement. 
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unfair dismissal dispute in terms of section 187(1)(f) of the LRA in their 

Statement of Claim;
10

 and  

2.4. secondly, the Labour Court upheld the preliminary point
11

 that the 

Applicants’ alternative claim of an unfair dismissal in terms of section 

186(1)(d) of the LRA
12

 i.e. an unfair dismissal dispute for selective non-

reemployment, was lis pendens.   

3. The upholding of the first preliminary point resulted in the Applicants’ main claim as 

per the Statement of Claim being dismissed with costs.  In effect, in excess of 400 

Individual Applicants were deprived of the opportunity to pursue their claim that 

they were dismissed on the basis of their specific trade union membership.  In 

addition, the upholding of the second preliminary point precluded the Applicants 

from pursuing their alternative unfair dismissal claim on the basis of selective non-

reemployment.  It is submitted, for reasons discussed below, that the Labour Court 

erred in upholding both the preliminary points. 

4. The broad issues in this matter are: 

4.1. firstly, whether an employee who refers a so-called ordinary unfair dismissal 

                                              
10

 Volume 2: Labour Court Judgment: pg 119 – 120 para 12. 

11
 Volume 1: Statement of Response: pg 78 para 5 – 7.  The Respondent pleaded a preliminary point that “The 

Respondent also contends that the principle of lis pendens is of application.  The Applicant has referred the 

dispute in terms of section 186(1)(d) to the CCMA under case number NELFFBC 40165.  The ruling and 

certificate of outcome issued is the subject of review proceedings under case number JR919/16.” 

12
 In terms of section 186(1)(d) of the LRA: 

“(1) ‘Dismissal’ means that –  

(d) an employer who dismissed a number of employees for the same or similar reasons has 

offered to re-employ one or more of them but has refused to re-employ another…” 
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dispute (as opposed to an automatically unfair dismissal dispute) to the 

Bargaining Council for conciliation may thereafter refer an automatically 

unfair dismissal dispute to the Labour Court for adjudication and plead same 

in his Statement of Claim; and whether, in such circumstances, the Labour 

Court may refuse to determine the automatically unfair dismissal dispute on 

the basis of section 157(4)(a) of the LRA;
13

 and  

4.2. secondly, in what circumstances an applicant’s alternative unfair dismissal 

claim is considered lis pendens.   

5. On 17 August 2017, the Labour Court refused an application by the Applicants for 

leave to appeal to the Labour Appeal Court (“the Application for Leave to Appeal to 

the Labour Appeal Court”).
14

  A petition by the Applicants to the Judge President of 

the Labour Appeal Court for leave to appeal to the Labour Appeal Court (“the 

Petition”) was then refused in terms of an order that was handed down by the 

Labour Appeal Court on 6 December 2017.
15

   

                                              
13

 Section 157(4) of the LRA reads as follows: 

“(4)(a) The Labour Court may refuse to determine any dispute, other than an appeal or review before the Court, 

if the Court is not satisfied that an attempt has been made to resolve the dispute through conciliation. 

(b) A certificate issued by a commissioner or a council stating that a dispute remains unresolved is sufficient 

proof that an attempt has been made to resolve that dispute through conciliation.” 

14
 Volume 2: Judgment: Application for Leave to Appeal: pg 129 – 133.    

15
 The date of the Labour Appeal Court’s order in the petition reads 30 November 2017.  However, the order is 

stamped by the Registrar of the Labour Appeal Court on 6 December 2017, and was handed down, and sent 

by the Labour Appeal Court to the Applicants’ attorneys of record on 6 December 2017.  Taking the prescribed 

Constitutional Court dies non into consideration (as per “Practice Direction dated 1 November 2017:  Dies non 

Monday, 18 December 2017 to Friday, 12 January 2018”), the application for leave to appeal was timeously 

launched within fifteen (15) days of 6 December 2017.   
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6. This application for leave to appeal (“the CC Application for Leave to Appeal”) is 

launched considering the provisions of section 167(3)(b)(i) alternatively section 

167(3)(b)(ii), read together with section 168(3) of the Constitution of the Republic 

of South Africa, 1996 (“the Constitution”).  For reasons discussed further below, it 

is submitted that the issues in this matter raise constitutional matters.  

Alternatively, the issues raise arguable points of law of general public importance 

that ought to be considered by the Constitutional Court.   

B Brief factual background and history of litigation 

7. A brief factual background and history of the litigation between the parties is set 

out in the Founding Affidavit in the CC Application for Leave to Appeal, but it is 

repeated for convenience below.
16

 

8. The Individual Applicants allegedly
17

 embarked on unprotected strike action, and 

were summarily dismissed by the Respondent on 2 February 2016 (“the first 

dismissal”), purportedly for participation in unprotected strike action.
18

 

9. In its Opposing Affidavit in the CC Application for Leave to Appeal,
19

 the 

Respondent sets out its detailed version of events that resulted in the dismissal of 

the Individual Applicants.  The Respondent’s version of events is disputed in 

numerous respects by the Applicants.   

                                              
16

 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: pg 192 – 213. 

17
 I.e. on the Respondent’s version. 

18
 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: pg 195 para 13. 

19
 Volume 3: Opposing Affidavit in the CC Application for Leave to Appeal: pg 219 – 224 para 17. 
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10. However, it is submitted that for the purposes of determining the CC Application for 

Leave to Appeal and the Appeal (as well as both the preliminary points), the 

Respondent’s detailed version of events is irrelevant, save to state that it is 

common cause that the Individual Applicants were summarily dismissed on 2 

February 2016, and that the reason cited by the Respondent for the dismissals 

was alleged participation by the Individual Applicants in an unprotected strike.  

11. During February 2016,
20

 AMCU referred an unfair dismissal dispute (“the first 

unfair dismissal dispute”) on behalf of the Individual Applicants to the Bargaining 

Council for the Road Freight and Logistics Industry (“the Bargaining Council”) 

under case number NELRFBC 39360.
21

  

12. In the first unfair dismissal dispute, when completing the prescribed LRA Form 

7.11 (referring a dispute to conciliation), under the heading “Nature of the dispute”, 

the Applicants ticked the box / option stating “unfair dismissal”; and they 

summarised the dispute as “dismissal relating to participation in an industrial 

action.” (sic)
22

  Also, the Applicants filled in, on the LRA Form 7.11, that the 

                                              
20

 It is pointed out that there is a typographical error in the Founding Affidavit in the CC Application for Leave to 

Appeal.  The Founding Affidavit mentions (Volume 2: pg 196 para 14) that the referral date was 2 February 

2016.  This date should read “16 February 2016”.   

21
 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: pg 196 para 14; and Volume 3: 

Opposing Affidavit in the CC Application for Leave to Appeal: pg 224 para 18. 

See also: Volume 1: LRA Form 7.11 under case number NELRFBC 39360: pg 1 – 18. 

22
 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: page 196 para 15; and Volume 3: 

Opposing Affidavit in the CC Application for Leave to Appeal: pg 224 para 18. 

See also: Volume 1: LRA Form 7.11 under case number NELRFBC 39360: pg 3. 
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outcome they sought from conciliation was “reinstatement”.
23

  

13. It is pertinent to note that on the LRA Form 7.11, under the heading “Nature of the 

dispute”, there is no box / option for an applicant to tick stating “automatically unfair 

dismissal” – an applicant is limited to a box stating “unfair dismissal”.
24

  

14. The first unfair dismissal dispute was conciliated on 9 March 2016, and a certificate 

of non-resolution was issued, indicating that the unfair dismissal dispute 

concerning “dismissal due to participation in unprotected strike” remains 

unresolved.
25

 

15. On 5 April 2016, AMCU referred a further unfair dismissal dispute (“the second 

unfair dismissal dispute”) on behalf of a number of the Individual Applicants to the 

Bargaining Council under case number NELRFBC 40165,
26

 and the second unfair 

dismissal dispute was set down for conciliation on 4 May 2016.  The basis of the 

referral of the second unfair dismissal dispute was that the Individual Applicants 

had been unfairly dismissed in terms of section 186(1)(d) of the LRA (“the second 

                                              
23

 Volume 1: LRA Form 7.11 under case number NELRFBC 39360: pg 2. 

24
 Volume 1: LRA Form 7.11 under case number NELRFBC 39360: pg 2. 

The other boxes / options on the LRA Form 7.11 are:  Unfair labour practice; Refusal to bargain; Organisational 

rights; Mutual interest; S80 BCEA; Unilateral change to terms and conditions of employment; Severance pay 

S41 BCEA; Unfair discrimination (s10 of the Employment Equity Act); Interpretation / application of collective 

agreement; Disclosure of information; S18 Skills Development Act; Freedom of association; Unfair labour 

practice; other. 

25
 Volume 1: Certificate of Outcome: pg 19. 

26
 Volume 1: LRA Form 7.11: pg 20 – 30. 
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dismissal”).
27

  In other words, it was alleged that the Individual Applicants had been 

unfairly dismissed (for a second time, and on a date after the first dismissal), on 

the basis of selective non-re-employment.
28

 

16. At conciliation, the Respondent raised a jurisdictional preliminary point.  In this 

regard, on the one hand, the Respondent alleged that on the basis of the principle 

of lis pendens, the Applicants were not entitled to refer both a “conventional” / 

ordinary unfair dismissal dispute (i.e. an unfair dismissal for participation in 

unprotected strike action), and a selective non-re-employment unfair dismissal 

dispute to the Bargaining Council.  In short, the Respondent alleged that it was not 

possible to be dismissed twice.  On the other hand, the Applicants alleged that the 

lis pendens principle was not applicable, and that a dismissal in terms of section 

186(1)(d) of the LRA is only possible when it is preceded by “conventional” 

dismissal; and that therefore, within the context of a selective non-re-employment 

unfair dismissal dispute, it is entirely possible for an employee to be unfairly 

dismissed twice.
29

  The Applicants’ approach, it is submitted, is correct. 

17. The conciliating commissioner of the second unfair dismissal issued a ruling in 

terms of which he dismissed the Respondent’s jurisdictional preliminary point (“the 

Jurisdictional Ruling”), and he also issued a certificate of non-resolution of the 

                                              
27

 As mentioned above, section 186(1)(d) of the LRA defines dismissal to include “that an employer who 

dismissed a number of employees for the same or similar reason has offered to reemploy one or more of them 

but has refused to reemploy another.”  

28
 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: page 196 para 16 – 17; and Volume 3: 

Opposing Affidavit in the CC Application for Leave to Appeal: page 224 para 19. 

29
 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: pg 197 para 18; and Volume 3: 

Opposing Affidavit in the CC Application for Leave to Appeal: pg 224 para 20. 
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second unfair dismissal dispute.
30

 

18. During May 2016, the Respondent delivered a review application (“the Review 

Application”) seeking to review and set aside both the Jurisdictional Ruling and the 

certificate of non-resolution issued in the second unfair dismissal dispute.
31

 

19. It is submitted, for reasons discussed further below, that the Review Application did 

not stay the proceedings and that the Applicants thus had a right to pursue their 

LRA remedies i.e. to refer a dispute to the Labour Court for adjudication, and to 

claim, in the alternative inter alia that the Individual Applicants were dismissed on 

the basis of selective non-reemployment.  

20. During June 2016, the Applicants timeously delivered a Statement of Claim.  For 

reasons discussed further below, it is submitted that this was the only lis that was 

pending between the parties with respect to the relief sought by the Applicants 

from the Labour Court.  

21. In any event, on 31 July 2018, the Review Application was heard in the Labour 

Court before the Honourable Acting Judge Coetzee.  He dismissed the Review 

Application with costs; and the Respondent has not sought to appeal the Review 

Application judgment.   

                                              
30

 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: pg 197 para 19; and Volume 3: 

Opposing Affidavit in the CC Application for Leave to Appeal: pg 224 para 21. 

See also: Volume 1: Jurisdictional Ruling: pg 32 – 33. 

31
 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: pg 197 para 20. 
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22. It was alleged by the Applicants in the Statement of Claim that:
32

 

22.1. the Individual Applicants’ dismissals were automatically unfair in terms of 

section 187(1)(f) of the LRA – in that the Respondent unfairly discriminated 

against the Individual Applicants, either directly or indirectly, on an arbitrary 

ground, being their AMCU trade union membership, and that the main / 

dominant / proximate / most likely cause of the Individual Applicants’ 

dismissals was their AMCU trade union membership;
33

 

22.2. alternatively, the Individual Applicants’ dismissals for alleged participation in 

unprotected strike action were substantively unfair – for reasons as pleaded 

in the Statement of Claim;
34

 

                                              
32

 Volume 2: Founding Affidavit in the CC Application for Leave to Appeal: pg 198 paragraph 22; and Volume 3: 

Opposing Affidavit in the CC Application for Leave to Appeal: page 225 paragraph 23. 

See also: Volume 1: Statement of Case: pg 52 – 53 para 6.1 – 6.2. 

33
 Volume 1: Statement of Case: pg 52 – 53 para 6.1 – 6.2. 

The Applicants pleaded inter alia as follows in the Statement of Claim, in amplification of the automatically unfair 

dismissal:  “6.2. In amplification, there is no reason, other than the fact that the Individual Applicants are 

AMCU members, as to why the Company dismissed all 476 of the Individual Applicants, when on the 

Company’s version, only approximately 150 AMCU members participated in an unprotected strike.  The 

Company dismissed AMCU members regardless of whether or not they participated in unprotected strike 

action.” [own emphasis] 

34
 Volume 1: Statement of Case: pg 53 – 54 para 6.3. 

The Applicants pleaded inter alia as follows in the Statement of Claim, in amplification of the substantively unfair 

dismissal for participation an unprotected strike: “… numerous of the Individual Applicants were not guilty of 

participating in unprotected strike action”.  In this regard, it was pleaded inter alia that numerous of the 

Individual Applicants were on duty (i.e. they were either at work or driving a truck at the time) on 1 and 2 

February 2016 and did not participate in any unprotected strike action whatsoever; or they were off-duty on 1 

and 2 February 2016 and did not participate in any unprotected strike action whatsoever; or they were on night 

shift and were unable to report for night shift on 1 February 2016 because the Company’s premises was 

closed / they were told by the Company that they could not report for night shift due to the alleged unprotected 
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22.3. alternatively, the Individual Applicants were unfairly dismissed in terms of 

section 186(1)(d) of the LRA;
35

 and 

22.4. the Individual Applicants’ dismissals were procedurally unfair – for reasons as 

pleaded in the Statement of Claim.
36

 

C The Labour Court Judgment 

23. The Respondent raised the above-mentioned first preliminary point in its Statement 

of Response that:
37

 

“The present referral to Court relates to the Applicants’ claim 

that the dismissal is automatically unfair in terms of section 

187(1)(f) on account of the union membership.  However, no 

referral was made in terms of section 187(1)(f).” 

                                                                                                                                             

strike; or they were on sick leave or annual leave or family responsibility leave on 1 and 2 February 2016 and 

did not participate in any unprotected strike action whatsoever.  

Furthermore, the Applicants pleaded that if it was found that the Individual Applicants were guilty of participation 

in an unprotected strike, their dismissals were substantively unfair and/or inappropriate in that inter alia 1) the 

duration of the alleged unprotected strike was short; 2) the Individual Applicants had no disciplinary record 

whatsoever; 3) length of service and other mitigating factors were not taken into account; 4) the cause of the 

alleged unprotected strike action was the Respondent’s failure and/or refusal to address, alternatively to 

properly address, the prevailing circumstances. 

35
 Volume 1: Statement of Case: pg 53 para 6.4. 

The Applicants pleaded inter alia as follows in the Statement of Claim, in amplification of the unfair dismissal on 

the basis of selective non-re-employment: “During or about February 2016 and March 2016, the Company 

reinstated alternatively re-employed a number of employees who had been dismissed for participation in an 

alleged unprotected strike…”; and “The selective reinstatement, alternatively re-employment of employees 

who were dismissed for participation in an unprotected strike was arbitrary, and the refusal to reinstate, 

alternatively re-employ the Individual Applicants was unfair and unjustifiable.” 

36
 Volume 1: Statement of Case: pg 54 – 55 Para 6.5. 

37
 Volume 1: Statement of Response: pg 77 – 78 para 1 – 3. 
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24. Regarding the first preliminary point, at paragraph 12 of the Labour Court 

Judgment, it was held as follows:
38

 

“The LRA requires the council or the commission to attempt 

to resolve the dispute through conciliation.  The Labour 

Court may, in terms of section 157(4) of the LRA, refuse to 

determine any dispute if it is not satisfied that an attempt has 

been made to resolve the dispute through conciliation.  The 

dispute filed by the applicants to this Court in terms of 

section 187(1)(f) by way of a statement of claim is a different 

dispute that had to be conciliated before it could be 

adjudicated.  The applicants never referred the unfair 

discrimination dispute for conciliation.  There was, therefore, 

no attempt to resolve the unfair discrimination dispute 

through conciliation before it was referred to this Court.  As 

such, it is my view that this Court lacks jurisdiction to 

adjudicate the unfair discrimination dispute prior to it being 

conciliated by the bargaining council or the CCMA.” 

25. The Respondent also raised the above-mentioned second preliminary point in its 

Statement of Response to the effect that the Applicants’ alternative claim of an 

unfair dismissal in terms of section 186(1)(d) of the LRA
39

 (i.e. an unfair dismissal 

dispute for selective non-reemployment) is lis pendens.
40

 

                                              
38

 Volume 2: Labour Court Judgment: pg 119. 

39
 In terms of section 186(1)(d) of the LRA: 

“(1) ‘Dismissal’ means that –  

(d) an employer who dismissed a number of employees for the same or similar reasons has 

offered to re-employ one or more of them but has refused to re-employ another…” 

40
 Volume 1: Statement of Response: pg 78 para 5 – 6. 
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26. Regarding the second preliminary point, at paragraph 15 of the Labour Court 

Judgment, it was held that:
41

 

“… to the extent that the review proceedings are pending in 

this Court, it follows that the [selective non-reemployment 

dispute] is lis pendens.” 

27. As mentioned above, the Labour Court proceeded to dismiss the Applicants’ main 

claim with costs.  Thus, the Individual Applicants’ automatically unfair dismissal 

claim was dismissed, and they were denied the right to pursue same.  

Furthermore, the Applicants were precluded from pursuing their alternative unfair 

dismissal claim on the basis of selective non-reemployment.  The Labour Court 

then dismissed the application for leave to appeal, and the Labour Appeal Court 

refused the Petition.  

28. It is submitted that in the circumstances, the Applicants have no other option but to 

apply to the Constitutional Court for leave to appeal, and to request that the 

Constitutional Court overturns the Labour Court Judgment – so that the Applicants 

may pursue their automatically unfair dismissal claim, and their alternative claim of 

unfair dismissal on the basis of selective non-reemployment. 

                                              
41

 Volume 2: Labour Court Judgment: pg 121. 
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D The grounds upon which the decisions are disputed 

i) The Labour Court and the Labour Appeal Court were wrong in law to deny 

the Applicants the right to claim an automatically unfair dismissal 

29. It is submitted that the Labour Court erred in finding that the Applicants were 

required to refer a separate automatically unfair dismissal dispute in terms of 

section 187(1)(f) of the LRA (referred to by the Labour Court as an “unfair 

discrimination” claim) to the Bargaining Council for conciliation.
42

   

30. The Respondent’s technical objection against the jurisdiction of the Labour Court is 

inimical to the objects of the LRA and the promotion of the effective resolution of 

labour disputes,
43

 and it should have been rejected by the Labour Court and 

Labour Appeal Court.  

31. First, the Labour Court’s approach (endorsed by the Labour Appeal Court) is 

entirely at odds with binding authority, including authority of both the Labour 

Appeal Court and the Constitutional Court.  

                                              
42

 Volume 2: Labour Court Judgment: page 119 para 12.  The Labour Court held that “… the applicants never 

referred the unfair discrimination dispute for conciliation.  There was, therefore, no attempt to resolve the 

unfair discrimination dispute through conciliation before it was referred to this Court.  As such, it is my view 

that this Court lacks jurisdiction to adjudicate the unfair discrimination dispute prior to it being conciliation by 

the bargaining council or the CCMA.” 

43
 See section 1 of the LRA, which states that the purpose of the LRA is to “advance economic development, 

social justice, labour peace and the democratisation of the workplace by fulfilling the primary object of [the 

LRA], which are … (d) to promote – … (iv) the effective resolution of labour disputes.” 

Also, section 3 of the LRA requires any person applying the LRA to interpret its provisions – “(a) to give effect to 

its primary objects; (b) in compliance with the Constitution; and (c) in compliance with the public international 

law obligations of the Republic.” 
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32. In NUMSA v Driveline Technologies (Pty) Ltd & another (2000) 1 BLLR 20 

(LAC) (“Driveline”), a number of employees referred an alleged unfair dismissal 

dispute for operational requirements (an unfair retrenchment dispute) to the 

relevant Bargaining Council.  The Bargaining Council issued a certificate of non-

resolution indicating that the unfair retrenchment dispute remained unresolved.  

Later, the union attempted to amend its Statement of Case to provide that the 

dismissal had been automatically unfair in terms of section 187(1)(c) of the LRA.
44

   

33. Zondo AJP (as he was then) reasoned as follows in Driveline:
45

 

“An amendment of the appellants’ statement of claim to the 

effect that the dismissal is an automatically unfair dismissal 

will therefore not introduce a new dispute but will simply be 

an allegation of another reason for dismissal or will be the 

reason relied upon by the appellants in the place of, or, as 

an alternative to, the reason of operational requirements.  

The dispute remains the same dispute that was referred for 

conciliation in terms of section 191(1) of the Act,
46

 namely 

                                              
44

 In terms of section 187(1)(c) of the LRA, a dismissal is automatically unfair if the reason for the dismissal is – 

“(c) A refusal by employees to accept a demand in respect of any matter of mutual interest between them 

and their employer…” 

See September and others v CMI Business Enterprise CC (2018) 5 BLLR 431 (CC) at paragraphs 47 to 50. 

45
 At paragraphs 42 and 64. 

46
 In terms of section 191(1) of the LRA: 

(1)(a) If there is a dispute about the fairness of a dismissal, or a dispute about an unfair labour practice, the 

dismissed employee or the employee alleging the unfair labour practice may refer the dispute in writing 

to –  

  (i) a council, if the parties to the dispute fall within the registered scope of that council; or 

  (ii) the Commission, if no council has jurisdiction.” 
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the dispute about the fairness of the dismissal of the second 

and further appellants. 

…  

At any rate, it matters not for purposes of jurisdiction 

whether at the time of conciliation of a dismissal dispute, the 

reasons alleged for the dismissal was operational 

requirements or an automatically unfair reason.  The 

dispute is about the fairness of the dismissal.  Therefore, 

provided the alleged reason is one referred to in section 

191(5)(b), the Labour Court will have jurisdiction to 

adjudicate the real dispute between the parties without any 

further statutory conciliation having to be undertaken as long 

as it is the same dismissal…” [own emphasis] 

34. In National Union of Metalworkers of South Africa v Intervalve (Pty) Ltd and 

others (2015) 3 BLLR 205 (CC) (“Intervalve”), the Constitutional Court held as 

follows with regard to Driveline:
47

 

“The Labour Appeal Court considered these provisions in 

Driveline.  There, a dispute was referred for adjudication to 

the Labour Court after unsuccessful conciliation.  The 

question was whether the employees’ statement of case 

could be amended to broaden the dispute’s characterisation.  

At issue was whether the dispute referred for conciliation, 

namely an unfair retrenchment, could be amended to 

encompass an automatically unfair dismissal. 

                                              
47

 At paragraph 27. 
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The Labour Appeal Court held unanimously that it could, but 

its members differed sharply in approach… 

The majority (Zondo AJP, with Mogoeng AJA concurring) 

firmly rejected [the minority’s approach].  It agreed that for 

the purposes of Labour Court jurisdiction, it did not matter 

how the employee characterised the reason for the dismissal 

at conciliation.  But it reached this conclusion quite 

differently from the minority.  The Labour Court had 

jurisdiction because the unfair dismissal dispute, 

regardless of characterisation, had in fact been referred 

for conciliation.  The proposed amendment did not introduce 

a new dispute, but merely another alleged reason, or 

another label, to the same dispute.” [own emphasis] 

35. At paragraph 32 of Intervalve, the Constitutional Court specifically held that the 

reasoning of the Driveline majority is convincing. 

36. In the more recent judgment of September and others v CMI Business 

Enterprise CC (2018) 5 BLLR 431 (CC) (“CMI Business Enterprise”),
48

 the 

Constitutional Court approved of the above-mentioned approach in Driveline and 

quoted that to hold otherwise would be illogical and “would render the dispute 

mechanisms of the [LRA] ineffective, unworkable and nugatory.”   

37. Also, in the minority judgment in CMI Business Enterprise, Zondo DCJ confirmed 

that:
49

 

                                              
48

 At paragraph 49. 

49
 At paragraph 109. 
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“… As the Labour Appeal Court pointed out in Driveline, 

referring an unfair dismissal dispute to the conciliation 

process without labelling the dismissal as an automatically 

unfair dismissal would not mean that the Labour Court would 

not have jurisdiction to adjudicate an automatically unfair 

dismissal dispute.  All that would be required would be for an 

appropriate amendment to be made to the statement of 

claim to the effect that the dismissal was automatically 

unfair.  That is if an unfair dismissal dispute had been 

referred to the conciliation process…” 

38. It is submitted that the approach of the Labour Appeal Court in Driveline is the 

correct approach, and that it should have been adopted by the Labour Court and 

the Labour Appeal Court in this matter. 

39. Thus, the characterisation of an unfair dismissal dispute in an LRA Form 7.11 (for 

example, whether the dispute is an automatically unfair dismissal because the 

reason for dismissal is unfair discrimination, or an unfair dismissal for participation 

in an unprotected strike) is immaterial to whether the Labour Court subsequently 

has jurisdiction to determine the dispute, provided the characterisation is one as 

set out in section 191(5)(b) of the LRA.
50

  It matters only that an unfair dismissal 

dispute has been referred to conciliation, and that the reason cited for the unfair 

dismissal is one of those set out in section 191(5)(b) of the LRA.   

40. In this matter, the automatically unfair dismissal (the reason for the dismissal being 

that the Respondent unfairly discriminated against the Individual Applicants on the 

basis of their specific trade union membership) and the ordinary unfair dismissal 
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for alleged participation in an unprotected strike constitute one dismissal, and one 

unfair dismissal dispute.  They do not (as held by the Labour Court) constitute two 

different disputes that required two separate referrals to conciliation. 

41. The Applicants’ allegation in the Statement of Claim that the reason for their 

dismissal was that the Respondent unfairly discriminated against them on the 

basis of their AMCU membership, is immaterial to the question as to whether the 

dispute between the parties, being an unfair dismissal dispute, has been 

conciliated or not.  It was wholly unnecessary for the Applicants to refer a separate 

“unfair discrimination dispute” to the Bargaining Council (as held by the Labour 

Court at paragraph 12 of the Labour Court Judgment).  An unfair dismissal dispute 

was in fact conciliated. 

42. The fact that the Applicants referred an unfair dismissal dispute (the above-

mentioned “first unfair dismissal dispute”) to the Bargaining Council, coupled with 

the fact that the first unfair dismissal dispute was in fact conciliated, is sufficient to 

entitle the Applicants to plead an automatically unfair dismissal in the Statement of 

Claim. 

43. Lastly, as regards the first submission, the facts in this matter cover both the 

automatically unfair dismissal in terms of section 187(1)(f) of the LRA and the 

ordinary unfair dismissal dispute in terms of section 191(5)(b)(iii) of the LRA.  The 

reasons for the dismissal are not mutually exclusive.  In amplification, regarding 

the automatically unfair dismissal, the Applicants allege in the Statement of Claim 

that the Individual Applicants, being AMCU members, were dismissed regardless 

of whether or not they participated in an unprotected strike.  Thus, the Respondent 

unfairly discriminated against the Individual Applicants on the basis of their trade 
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union membership, and the main / dominant / proximate / most likely cause of their 

dismissals was their specific trade union membership.  Regarding the ordinary 

unfair dismissal, the Applicants allege that the Individual Applicants were unfairly 

dismissed for alleged participation in an unprotected strike.  

44. The effect of the Labour Court Judgment is wide-reaching.  In amplification, on an 

interpretation of the Labour Court Judgment, if an employee wants to refer an 

automatically unfair dismissal claim in the main, and an ordinary unfair dismissal 

claim in the alternative to the Labour Court, the employee would be required / 

permitted to refer two separate disputes to the CCMA – each “category” of 

dismissal forming a separate cause of action – despite there only being one 

dismissal.  This approach, it is submitted, is untenable considering inter alia the 

objective of fast and effective dispute resolution.  Importantly, Driveline highlights 

the practical difficulties of this approach.
51

 

45. Second, it is trite that Bargaining Council referral forms are not pleadings, and that 

they are not determinative of the true nature of the dispute.  This much is also 

confirmed by the Constitutional Court in the matters of CUSA v Tao Ying Metal 

Industries and others (2009) 1 BLLR 1 (CC)
52

 and CMI Business Enterprise.
53

  

The Labour Court and the Labour Appeal Court’s approach in this matter treats a 

referral as a pleading and the approach is erroneous and wrong in law.   

46. Referral forms (the LRA Form 7.11) are often drafted by lay persons with the object 
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53
 At paragraphs 42 and 43. 
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of seeking conciliation.  They may not appreciate the finer distinction between 

automatically unfair dismissals and ordinary dismissals.  Requiring referring parties 

to precisely label the category of the challenge is unfair.  The purpose of 

conciliation is not to deal with the merits of the dispute, but simply to settle it.  A 

technical approach to referrals undermines the right of access to courts and the 

right to fair labour practices. 

47. Also, in both CMI Business Enterprises
54

 and Driveline
55

 the Courts hold that the 

parties are not bound by the commissioner’s description of a dispute in the 

certificate of non-resolution.  The Labour Court and Labour Appeal Court’s 

approach in this matter impliedly binds the parties to the description of the dispute 

in the certificate of non-resolution, which approach is erroneous and wrong in law. 

48. Thus, in this matter, it is submitted that the Labour Court should have found that it 

does not matter how the Applicants or the commissioner characterised the reason 

for the dismissal at conciliation.  The Labour Court has jurisdiction to adjudicate the 

automatically unfair dismissal dispute, regardless of the characterisation of the 

unfair dismissal dispute at conciliation.  The automatically unfair dismissal, as 

pleaded in the Statement of Claim, does not introduce a new or different dispute, 

but merely another alleged reason, or another label, to the same dispute i.e. the 

unfair dismissal dispute. 

49. Third, it is submitted that the Labour Court erred in finding that it was entitled, on 

the strength of section 157(4)(a) of the LRA, to refuse to determine the 
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automatically unfair dismissal dispute. 

50. In this regard, the Labour Court’s finding is contradictory to the findings of the 

Constitutional Court in Intervalve,
56

 as set out below: 

“Section 157(4)(a) confers upon the Labour Court the power 

to refuse to determine a dispute if it is not satisfied that an 

attempt has been made to resolve the dispute through 

conciliation.  Section 157(4)(b) then provides that a 

certificate issued by a commissioner that a dispute remains 

unresolved is sufficient proof that an attempt has been made 

to resolve that dispute through conciliation.  This means that, 

in a case where a certificate of non-resolution has been 

issued at the end of the conciliation process, the Labour 

Court may not, on the strength of section 157(4)(a), decline 

to determine the dispute.  This is because section 157(4)(b) 

says that the certificate is sufficient proof that an attempt 

was made.”  

51. Therefore, it is submitted that it should have been found by the Labour Court (and 

the Labour Appeal Court) that in circumstances where a certificate of non-

resolution was issued by the Bargaining Council, the Labour Court was not 

entitled, on the strength of section 157(4)(a) of the LRA, to decline to determine the 

automatically unfair dismissal dispute.  This is because section 157(4)(b) of the 

LRA prescribes that a certificate of non-resolution is sufficient proof that an attempt 

was made to resolve the unfair dismissal dispute through conciliation.     

                                              
56

 At paragraph 33. 
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ii) The Labour Court’s incorrect point of departure 

52. The Labour Court finds as follows at paragraph 9 of the Labour Court Judgment:
57

 

“Therefore, if disputes relating to dismissal for participating 

in a protected action are automatically unfair, then the 

disputes referred in terms of section 191(5)(b)(iii) are 

disputes relating to dismissals that are automatically unfair.  

It follows that the dispute that was referred to the bargaining 

council in terms of section 191(5)(b)(iii) under case number 

NELRFBC 39360 alleging that the individual applicants were 

unfairly dismissed for participating in an unprotected strike 

falls within the ambits of section 187(1)(a).  Thus, the 

respondent’s argument that there has been no dispute 

referred in terms of an automatically unfair dismissal is 

inaccurate.” 

53. Para-phrased (and written without reference to the relevant sections of the LRA), 

the Labour Court Judgment reads as follows at paragraph 9: “Therefore, if disputes 

relating to dismissal for participating in protected strike action are automatically 

unfair, then unfair dismissal disputes – where the reason for the dismissal is 

participation in unprotected strike action – are disputes relating to dismissals that 

are automatically unfair.  It follows that the dispute that was referred to the 

bargaining council (where the Individual Applicants alleged that they were unfairly 

dismissed for participation in unprotected strike action) falls within the ambit of an 

automatically unfair dispute i.e. one where the reason for the dismissal is 

participation in a protected strike.  Thus, the Applicants did refer an automatically 

unfair dismissal dispute to the Bargaining Council.”  The Labour Court then 
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proceeded to hold
58

 that although the Applicants did (according to the Labour 

Court Judgment) refer an automatically unfair dismissal to the Bargaining Council 

(in the form of a dispute in terms of section 187(1)(a) of the LRA),  the Applicants 

did not refer an automatically unfair dismissal to the Bargaining Council (in the 

form of a dispute in terms of section 187(1)(f) of the LRA).   

54. With respect, the above-mentioned finding is manifestly flawed, patently wrong, 

and non-sensical.  It illustrates an incorrect point of departure by the Labour Court.   

55. What the Labour Court effectively holds is that an unfair dismissal dispute in terms 

section 191(5)(b)(iii) of the LRA (i.e. an unfair dismissal dispute for participation in 

an unprotected strike) always or axiomatically falls within the ambit of section 

187(1)(a) of the LRA
59

 (i.e. an automatically unfair dismissal for participation in a 

protected strike).  This presumption is simply incorrect.   

56. In amplification, a dismissal for participation in an alleged unprotected strike may 

possibly constitute an automatically unfair dismissal in terms of section 187(1)(a) of 

the LRA – for example, in circumstances where an employer alleges that 

employees participated in an unprotected strike, and dismisses the employees for 

same; but the employees subsequently prove that the strike action in which they 

participated was protected strike action.   

                                              
58

 Volume 2: Labour Court Judgment: para 9 – 10. 
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27 

 

57. However, dismissals for participation in an unprotected strike are not always / 

axiomatically automatically unfair.  In this regard, employees may allege that their 

dismissal for participation in unprotected strike action is unfair for any number of 

reasons.  For example, employees may concede that they participated in 

unprotected strike action, but that their participation in same was for a very short 

period and that dismissal is therefore inappropriate.  In such an example, the 

dismissal does not constitute an automatically unfair dismissal falling within the 

scope of section 187(1)(a) of the LRA, as the strike action in which they 

participated was unprotected. 

58. In this matter, the Applicants do not allege in either the LRA Form 7.11 or the 

Statement of Claim that the Individual Applicants’ dismissals were automatically 

unfair in terms of section 187(1)(a) of the LRA.  To the contrary, it is alleged in the 

Statement of Claim that their dismissals were automatically unfair in terms of 

section 187(1)(f) of the LRA (and in the alternative that their dismissals for 

participation in unprotected strike action were substantively and procedurally unfair 

for various reasons as set out in the Statement of Claim). 

iii) The lis pendens issue 

59. The Labour Court erred in finding that the alternative claim of an unfair dismissal in 

terms of section 186(1)(d) of the LRA is lis pendens. 

60. A party wishing to raise a special plea of lis pendens bears the onus of alleging 

and proving the following a) pending litigation b) between the same parties or their 

privies c) based on the same cause of action; and d) in respect of the same 
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subject-matter.
60

  

61. The requirements for a special plea of lis pendens to succeed are well-established, 

and were described by the Supreme Court of Appeal in Caesarstone Sdot-Yam 

Ltd v the World of Marble and Granite 2000 CC and others (2013) All SA 509 

(SCA):
61

 

“As its name indicates, a plea of lis pendens is based on the 

proposition that the dispute (lis) between the parties is being 

litigated elsewhere and therefore it is inappropriate for it to 

litigated in the court in which the plea is raised…” 

62. In Nestle (South Africa) (Pty) Ltd v Mars Inc (2001) 4 SA 542 (SCA), the 

Supreme Court of Appeal held further as follows regarding the limits on the scope 

of application of the lis pendens principle:
62

 

“There is room for the application of that principle only where 

the same dispute, between the same parties, is sought to be 

placed before the same tribunal (or two tribunals with equal 

competence to end the dispute authoritatively).  In the 

absence of any of those elements there is no potential for a 

duplication of actions.” 

63. In this matter, first, there is only one lis pending in respect of the relief sought by 

the Applicants from the Labour Court.  The Review Application launched by the 

Respondent is not such a lis and did not stay the Applicants’ right to pursue 
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adjudication of their claim.  The Labour Court should have found that the fact that 

the Review Application in respect of the Jurisdictional Ruling (and the certificate of 

non-resolution) was pending does not preclude the Applicants from referring an 

unfair dismissal dispute in terms of section 186(1)(d) of the LRA to the Labour 

Court (as a further alternative to the automatically and ordinary unfair dismissal 

claims). 

64. There is simply no law, rule or section of the LRA that supports a contention that 

the review of a jurisdictional ruling stays an employee’s right to refer a dispute to 

the Labour Court for adjudication.  The Respondent did not seek to stay the Labour 

Court proceedings pending the outcome of the Review Application.  The Labour 

Court failed to appreciate that it is not the principle of lis pendens that is applicable, 

but rather the principle that a review application in respect of a jurisdictional ruling 

does not stay a dispute pending the outcome of the review application.    

65. In fact, in terms of section 191(11)(a) of the LRA, an employee is obliged to refer a 

dispute to the Labour Court for adjudication within 90 days after the Bargaining 

Council has issued the certificate of non-resolution.  It is submitted that the fact 

that a jurisdictional ruling has been issued (and that a review application launched 

in respect of such a jurisdictional ruling), does not release an employee from this 

obligation, nor does the review application automatically suspend the Labour 

Court’s adjudication of the referral.
63

  

66. Section 145(3) of the LRA provides that the Labour Court may stay the 
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enforcement of an arbitration award pending its decision.  The Respondent did not 

obtain an order staying the action pending the outcome of the Review Application.  

Although a Jurisdictional Ruling is not strictly an arbitration award, the same 

principles must apply. 

67. Second, the Labour Court should have found that the Applicants had not referred 

an unfair dismissal dispute in terms of section 186(1)(d) of the LRA to arbitration 

(and are in any event out of time to do so), and thus, there is no pending litigation 

between the same parties based on the same cause of action and in respect of the 

same subject matter. 

68. Third, although an unfair dismissal dispute in terms of section 186(1)(d) of the LRA 

does not constitute an unfair dismissal dispute as set out in section 191(5)(b) of the 

LRA, in terms of section 158(2) of the LRA, if at any stage it becomes apparent 

that the dispute ought to have been referred to arbitration, the Labour Court may 

either stay the proceedings and refer the dispute to arbitration, or if it is expedient 

to do so, continue with the proceedings.   

69. Thus, in the event that the Labour Court finds against the Applicants in the main 

and alternative claims, the Labour Court is not necessarily precluded from 

adjudicating the further alternative unfair dismissal dispute in terms of section 

186(1)(d) of the LRA. 

70. Fourth, the upholding of the lis pendens preliminary point frustrates the effective 

resolution of labour disputes under the LRA.  It encourages employers to raise 

technical points at conciliation and to then institute review applications if the 

technical points go against them – the employee is initially frustrated in pursuing 
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the dismissal claim, and the employer then further frustrates effective dispute 

resolution by raising another technical point of lis pendens at the Labour Court on 

the basis that the issue is pending on review.   

71. Furthermore, the mechanisms of the LRA are not designed for points of lis 

pendens to be dealt with at the stage of conciliation.  Lis pendens is not a true 

jurisdictional point that should be entertained at that stage of the proceedings.  Still 

further, the time periods for finalising disputes can only be frustrated by this 

manner of litigation, which the Labour Appeal Court unfortunately entertained. 

72. Considerations of convenience and equity must underpin the exercise of any 

discretion whether or not to allow the defence of lis pendens.
64

  They are absent in 

this case.  The Applicants are merely pursuing their remedies under the LRA and 

their conduct in doing so can hardly be described as vexatious.  In order for the 

plea of lis pendens to be upheld, it is necessary that it be demonstrated inter alia 

that the conduct of the litigant is vexatious.  This requirement is also manifestly 

absent.  If the Applicants did not pursue their remedy as they did, their selective 

non-reemployment claim would be outside the time periods set out in the LRA i.e. 

had they not referred the selective non-reemployment dispute to the Labour Court 

for adjudication as an alternative claim, their referral of same would have been out 

of time.
65
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E Why the matter constitutes a constitutional matter and/or raises an arguable 

point of law of general public importance as contemplated in section 

167(3)(b) of the Constitution 

73. Sections 167(3)(b)(i) and (ii) of the Constitution provide that the Constitutional 

Court may decide constitutional matters, and any other matter, if the Constitutional 

Court grants leave to appeal that the matter raises an arguable point of law of 

general public importance, which ought to be considered by the Constitutional 

Court.  Section 167(7) of the Constitution provides that a constitutional matter 

includes any issue involving the interpretation, protection or enforcement of the 

Constitution. 

74. Whether a matter is a constitutional matter should not be interpreted narrowly.
66

  

Moreover, the Constitutional Court has held that the interpretation and application 

of legislation that is specifically mandated by the Constitution is always a 

constitutional matter.
67

  This includes the interpretation and application of the 

LRA.
68

  This is the case even if the outcome of the issue raised under the relevant 

legislation depends on the determination of factual issues.  

75. The questions raised in this matter include the interpretation and application of the 
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LRA, which governs the right of employees to fair labour practices under section 

23 of the Constitution.  Such questions include inter alia the jurisdiction of the 

Labour Court to determine an automatically unfair dismissal claim if the referral 

form and/or certificate of non-resolution did not expressly allege this to be the 

case, as well as the interpretation and application of section 157(4) of the LRA.  By 

implication, such questions are constitutional matters, as envisaged in sections 

167(3)(b)(i) of the Constitution.  In addition, it is submitted that such questions 

constitute constitutional issues and/or arguable points of law of general public 

importance to the labour relations community. 

76. Whether an application for leave to appeal should be granted also depends on 

whether it is in the interests of justice to grant same.  The interests of justice 

require the Constitutional Court to consider, among other issues, the importance of 

the questions raised, the prospects of success of the application, and whether the 

courts are divided on the issues.
69

  It is submitted that for reasons set out below, it 

is in the interests of justice to grant leave to appeal in this matter.  

77. The effect of the Labour Court Judgment and the Labour Appeal Court’s refusal of 

the Petition is that the Applicants are denied the right to pursue a remedy to which 

they are entitled in terms of the LRA, and they are thus denied access to court and 

the right to audi.   

78. Also, whereas the Labour Court Judgment has far-reaching consequences for the 

Individual Applicants (they are denied the right to pursue an automatically unfair 

dismissal dispute and a selective non-reemployment dispute), it is submitted that 
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this matter affects members of the public broadly, insofar as this Appeal turns on 

the interpretation and application of the LRA.  The questions raised in this matter 

will no doubt arise in other matters, and it is submitted that the questions should be 

settled in law.  The questions in this matter raise issues of fundamental importance 

to individual employees who, for example, refer an ordinary unfair dismissal 

dispute to the Commission for Conciliation, Mediation and Arbitration (“the CCMA”) 

or to a relevant Bargaining Council but thereafter seek to refer an automatically 

unfair dismissal (with the ordinary unfair dismissal in the alternative) to the Labour 

Court for adjudication. 

79. The Labour Appeal Court’s decision to refuse the Petition contradicts the Labour 

Appeal Court’s approach in Driveline.  The fact that the Labour Appeal Court 

denied the Petition means that there are contrary decisions emanating from the 

Labour Appeal Court on the same issue.  It is submitted that this is a case where 

the Labour Court (and the Labour Appeal Court) got the issue of jurisdiction wrong 

and applied the law incorrectly and against established authority.    

80. The lis pendens issue similarly deprives the Applicants of the right to access their 

LRA remedies; and the Labour Court and the Labour Appeal Court simply got the 

law wrong. 

81. Lastly, it is submitted that there are excellent prospects of success in an appeal to 

the Constitutional Court.  It is submitted that it is likely that the Constitutional Court 

will overturn the Labour Court Judgment, resulting in the Individual Applicants no 

longer being barred / precluded from pursuing their LRA remedies. 
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F Conclusion 

82. It is submitted that as a result of the Respondent having raised overly technical 

preliminary points, the Individual Applicants’ right to expeditious dispute resolution 

in this matter has been prejudiced. 

83. It is submitted that there are significant prospects of success in an appeal to the 

Constitutional Court.  It is submitted that the CC Application for Leave to Appeal 

should be granted. 

84. Should the CC Application for Leave to Appeal be granted, it is submitted that the 

Constitutional Court should grant the Appeal, and substitute the Labour Court 

Judgment with an order that the preliminary points are dismissed with costs. 

 

S COLLET 

24 June 2019 

Applicants’ Counsel 
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