
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

HELD AT JOHANNESBURG  

        CASE NO:  CCT15/2018 

 

In the matter between: 

 

 

THE ASSOCIATION OF MINEWORKERS 

AND CONSTRUCTION UNION       First Applicant 

 

THE MEMBERS AS PER ANNEXURE “A”   Second to Further Applicants 

 

 

 

and 

 

 

 

NGULULU BULK CARRIERS (PTY) LTD     Respondent 

 

 

 

RESPONDENT’S OPPOSING AFFIDAVIT TO APPLICANT’S  

APPLICATION FOR LEAVE TO APPEAL 

 

 

 

I, the undersigned, 

 

HENRY BOSCH 

 

 

do hereby make oath and state as follows: 
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1. I am an adult male, the Respondent’s Human Resources Manager. I am duly 

authorised to depose to this affidavit on behalf of the Respondent and to launch 

these proceedings; 

 

 

2. The facts contained in this affidavit are within my personal knowledge and are true  

 and correct; 

 

 

3. I have read the Applicant’s Application for Leave to Appeal in terms of Rule 19(2) of 

the Constitutional Court Rules (hereinafter referred to as the notice of application 

for leave to appeal) and the Affidavit in support of Leave to Appeal in terms of Rule 

19(2) under the above-mentioned case number and wish to respond thereto; 

 

 

4. In order to answer the Applicant’s case as succinctly as possible I will answer each 

paragraph ad seriatim. I however wish to firstly direct opening remarks regarding 

the content of the Applicant’s affidavit in support of the application for leave to 

appeal to this Honourable Court. These opening remarks deal primarily with 

aspects of law. In this regard I have been advised as follows: 

 

4.1 This Honourable Court is a specialist court and not a court of general 

jurisdiction. This Court is intended as the Court of final instance in relation to 

constitutional matters and any other matter which raises an arguable point of 

law of general public importance; 

 

 

4.2 The Applicant has not alleged that the present matter is one which raises 

any arguable point of law of general public importance. It is humbly  
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submitted that even had such an allegation been made, the arguments made 

by the Applicant herein very narrowly apply to this matter and raise no point 

of law, the argument of which would be of general public importance; 

 

 

4.3 “Constitutional matters” is described in terms of Section 167(7) of the 

Constitution of the Republic of South Africa, 1996 (hereinafter referred to as 

the Constitution) which states that a constitutional matter: 

 

“…includes any issue involving the interpretation, protection or 

enforcement of the Constitution.” 

 

 

4.4 While the conception of what constitutes matter has deliberately been given 

a wide interpretation, it is not universal. Matters which turn purely on 

questions of fact are not constitutional matters. Similarly, matters involving 

the straightforward application of law that do not raise constitutional 

questions about the validity or the proper interpretation or development of 

that law are not constitutional matters; 

 

 

4.5 It is humbly submitted that the Applicant has failed, both in this application or 

any of the preceding applications, to raise even a single issue which would 

fall within the above mentioned description of a constitutional matter. 

Crucially, the Applicant does not attack the constitutional validity of: 

 

 

4.5.1 The finding of the Labour Court in terms of Section 187(1)(f) of the 

Labour Relations Act; 

 



Page 4 

 

 

  4.5.2 The findings on Section 157(4) of the Labour Relations Act; 

 

 

4.5.3 The authority of the Labour Appeal Court to refuse a petition brought 

before it; 

 

 

4.6 In terms of Applicant’s notice of application for leave to appeal the Applicant 

only seeks to appeal against the decision of the labour Court and Labour 

Appeal Court. It would thus appear that, upon a proper reading of the notice 

of application for leave to appeal, the Applicant’s only purported grievance 

lies with the Labour Court’s decision to uphold the points in limine. The 

Applicant however fails entirely to address constitutional issues in this 

affidavit in support of the application for leave to appeal; 

 

 

5. In light of what has been stated above, it is humbly submitted that this Honourable 

Court is in  apposition to summarily deal with this application in terms of Rule 

19(6)(b) of the Rules of this Honourable Court; 

 

 

6. I will now respond comprehensively to the content of the Applicant’s affidavit in 

support of the application for leave to appeal; 

 

 

AD NOTICE OF MOTION 

 

7. It is denied that the Applicant is entitled to the relief prayed for or any other relief; 
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AD FOUNDING AFFIDAVIT 

8. AD PARAGRAPH 1 

 

 At the outset I wish to point out the deponent has no knowledge of the matter. Mr 

Mathunjwa was not involved in the dispute and has no knowledge of the events that 

led to the Applicant’s termination; 

 

 

9. AD PARAGRAPH 2 

 

I deny that the content of the deponent’s affidavit in support of a leave to appeal are 

either true and/or correct. The reasons for such denial will be addressed herein 

under; 

 

 

AD PARTIES 

10. AD PARAGRAPH 3 

 

 This is noted; 

 

 

11. AD PARAGRAPH 4 

 

 This is disputed. The Applicant is put to the proof that it is authorised to act on 

behalf of the Respondent; 

 

 

12. AD PARAGRAPH 5 

 

 This is not in dispute; 
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13. AD PARAGRAPHS 6 - 9 

 

 This is noted; 

 

 

14. AD PARAGRAPH 10 

 

 This is noted; 

 

 

15. AD PARAGRAPH 11 

 

 The Applicant is put to the proof that the leave to appeal has been brought  

 timeously; 

 

 

16. AD PARAGRAPH 12 

 

 Save as to repeat the contents of paragraph 4 supra, the contents are noted; 

 

 

AD BRIEF FACTUAL BACKGROUND 

 

17. AD PARAGRAPH 13 

 

 The Respondent sets out hereunder the sequent background to this matter: 

 

17.1 The Respondent conducts business in the Road Freight Industry and falls 

under the jurisdiction of the National Bargaining Council for the Road Freight 

and Logistics Industry; 
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17.2 The Respondent transports ore for mines all over South Africa and has 

contractual obligations with its customers; 

 

 

17.3 The Applicants embarked on unprotected action on a number of occasions 

during January 2016 and February 2016; 

 

 

17.4 The Applicants went on unprotected action on 11th January 2016 and the 

18th January 2016. They returned to work and commenced with unprotected 

action on the evening shift on 31st January 2016. They continued with  

unprocedural action on 1st and 2nd February 2016. Various ultimatums and 

warnings were issued and employees did not comply with same; 

 

 

17.5 On the 1st February 2016, Management Brief No.1 was issued to Second to 

Further Applicants advising them they have refused to return to work since 

08H00. They were advised to resume work by 10H00 failing which action 

would be taken; 

 

 

17.6 The Applicants were advised to inform Management by 11H00 if they did not 

return by 10H00. The no work no pay principle applied. The Applicants did 

not adhere to this. A further ultimatum was issued to return by 12H00 but 

they did not do so. This was extended to 14H00 failing which serious 

disciplinary action would be taken; 

 

 

17.7 The Respondent indicated that it was prepared to discuss grievances once 

work resumes; 
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17.8 The Applicants were issued with Management Brief No.3 to return to work by 

12H00 on the 1st February 2016. The Applicants did not adhere to 

ultimatums and on the 2nd February 2016 Respondent instructed them to 

resume work by 07H00; 

 

 

17.9 The Second to Further Applicants did not return to work. They were informed 

in Management Brief No.4 to make submissions in writing by 09H00 as to 

why their services should not be terminated; 

 

 

17.10 Applicants did not adhere to ultimatums and did not provide reasons as to 

why their services should not be terminated for the unprotected action. 

 

 

17.11 The Respondent had contractual obligations with its clients and the situation 

was extremely volatile and was at risk of losing its contracts. In terms of 

Management Brief No.5, the Applicants were informed that they did not 

adhere to warnings and ultimatums issued and that their services were 

terminated; 

 

 

17.12 The Applicants’ resorted to various acts of intimidation and violence; 

 

 

17.13 The Respondent in a letter dated the 1st February 2016 communicated to the 

First Applicant. The Respondent sought the intervention of the First Applicant 

but this was to no avail; 
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17.14 The Respondent addressed a letter to First Applicant, inter alia, requesting 

them to restrain their members from: 

 

  17.14.1 Blocking entrance to the premises; 

 

  17.14.2 Acts of violence and intimidation; 

 

  17.14.3 Damage to property and harm, injury and loss of life; 

 

 

17.15. The First Applicant responded to this letter and confirmed the work stoppage  

and proposed a meeting. The Respondent replied to this communication by 

pointing out, inter alia: 

 

“1. Your members have on an intermittent basis embarked on 

unprotected strike action. They have not adhered to ultimatums 

and various warnings issued; 

 

2. The Company followed a fair process and afforded them an 

opportunity to be heard. The dismissals were procedurally and 

substantively; 

 

3. Following the termination of their services, the employees have 

committed various criminal offences and have damaged property 

and caused injury to people; 

 

4. Clause 12.2.2 of the recognition agreement is quoted out of 

context. The Company has met with the Union on previous 

occasions. When your members proceeded on unprotected 

action on the 11th January 2016, a meeting was arranged and the  
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issues were resolved. However your members then proceeded to 

embark on unprotected action again; 

 

5. The Union has failed to intervene and has not prevented 

members from engaging in unlawful activity; 

 

  6. Your members were on previous final warnings from similar 

misconduct and there is a breakdown in the employment 

relationship.” 

 

 

17.16. The Respondent commenced with disciplinary action and some 476 

employees were issued with notice of dismissal on the 2nd February 2016; 

 

 

17.17 The individual Applicants on the 3rd February 2016 gathered in front of the 

Respondent’s premises and prevented Respondent’s trucks from leaving its 

premises. The trucks were abandoned by the Applicants when the strike 

commenced. The trucks were loaded with ore that had to be delivered on 

time to the Respondent’s customers. They also removed the keys of the 

trucks; 

 

 

17.18 The Second to Further Applicants prevented sub-contractors from leaving 

the premises. Drivers were intimidated and threatened. 

 

 

17.19 The violence at the Respondent’s premises escalated on the 4th February 

2016 with the Operations Manager being assaulted. The Applicants 

brandished weapons and other objects; 
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17.20 The Respondent obtained an interim Order against the Second to Further 

Applicants in the Labour Court on the 5th February 2016. A final Order was 

granted on the 18th February 2016; 

 

 

18. AD PARAGRAPHS 14 - 15 

 

 Save as to state the Applicants characterised the dispute as one relating to an 

unprotected strike, the contents are noted; 

 

 

19. AD PARAGRAPHS 16 - 17 

 

 Save as to state that it is absurd and disingenuous for the Applicants to claim that 

they had been unfairly dismissed for a second time. There was only one dismissal; 

 

 

20. AD PARAGRAPH 18 

 

 I repeat the contents of paragraph 19 supra. The Applicant cannot claim that there 

was a second dismissal; 

 

 

21. AD PARAGRAPHS 19 - 21 

 

The jurisdictional ruling and certificate is under review. The Applicants have failed 

to make out a case that there are any grounds for the Constitutional Court to 

intervene; 
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22. AD PARAGRAPH 22 

 

This is disputed. At the time of the delivery of the statement of case, the second 

referral had been made; 

 

 

23. AD PARAGRAPH 23 

 

23.1 The Applicants claimed in the referral that the dispute related to participation 

in an unprotected strike. It at a later stage when filing its statement of case 

claimed that they were dismissed on account of their union membership; 

 

 

23.2 The Applicant and Respondent engaged in collective bargaining on various 

issues; 

 

 

23.3 Applicants can hardly claim that they were dismissed on account of union 

membership. In respect of the alleged unfair discrimination dispute no 

conciliation took place; 

 

 

23.4 The Applicants have referred more than one case and accordingly is 

engaging in forum shopping; 

 

 

THE LABOUR COURT JUDGMENT 

24. AD PARAGRAPHS 24 - 25 

 

 The Labour Court correctly held that it lacked jurisdiction; 
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25. AD PARAGRAPH 26 

 

It is denied that Applicants were denied an opportunity of pursuing their claim. They 

were dismissed for participating in unprotected action. Their trade union 

membership had nothing to do with their dismissals; 

 

 

26. AD PARAGRAPH 27 

 

 Save as to state that the Labour Court and Labour Appeal Court correctly  

dismissed the respective applications, the contents are admitted; 

 

 

27. AD PARAGRAPH 28 

 

This is denied. There are no constitutional issues that arise and the Applicants’ 

present claim is an abuse of the Court processes; 

 

 

AD THE GROUNDS UPON WHICH THE DECISIONS ARE DISPUTED 

THE LABOUR COURT AND LABOUR APPEAL COURT WERE WRONG IN LAW TO 

DENY THE APPLICANTS THE RIGHT TO CLAIM AN AUTOMATICALLY UNFAIR 

DISMISSAL 

 

28. AD PARAGRAPH 29 

 

It is denied that the Labour Court erred. The Labour Court considered the matter 

and correctly concluded that the Applicants did not refer an unfair discrimination 

dispute for conciliation. There was no attempt to resolve the unfair discrimination 

dispute through conciliation; 
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29. AD PARAGRAPH 30 

 

29.1 This is denied. It is submitted that the facts in this case are distinguishable. 

In the present matter an unfair discrimination was not referred. Further no 

conciliation on this case took place. The Labour Court may in terms of 

Section 157(4) of the Labour Relations Act refuse to determine any dispute if 

it is not satisfied that an attempt has been made to resolve the dispute 

through conciliation; 

 

 

29.2 The Court correctly found that the dispute referred to the Labour Court was a 

different dispute to the one referred; 

 

 

30. AD PARAGRAPH 33 

 

 I repeat the contents of paragraph 28 supra; 

 

 

31. AD PARAGRAPH 34 

 

This is disputed. The Labour Court correctly concluded that in terms of Section 

157(4) of the Labour Relations Act, the Court may refuse to determine a dispute if 

no conciliation took place; 

 

 

32. AD PARAGRAPH 35 

 

This is denied. There are 2 separate disputes. The Labour Court found that the 

automatically unfair dismissal dispute in terms of Section 187(1)(f) of the LRA was  
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different and/or separate dispute from the dispute conciliated by the Bargaining 

Council under case number NELRFBC 3960; 

 

 

33. AD PARAGRAPH 36 

 

This is denied. The two are separate cause of action. The basis of the claim is 

different; 

 

 

34. AD PARAGRAPH 37 

 

34.1 This is denied. The dispute that was referred related to participation in 

unprotected action; 

 

 

34.2 The Labour Court correctly found that on the strength of Section 157(4)(a) 

that it was entitled to refuse to entertain the dispute; 

 

 

35. AD PARAGRAPH 38 

 

The Labour Court’s interpretation is correct. The Applicants have in fact referred 

two disputes. The Applicants’ conduct amounts to forum shopping and is an abuse 

of the dispute resolution procedures in the Labour Relations Act and is against the 

objective of expeditious resolution of disputes; 
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36. AD PARAGRAPH 39 

 

This is denied. The Court does not characterise the referral as a pleading. The  

Court correctly points out that the cause of the dispute has to be conciliated. This 

did not happen in the present dispute; 

 

 

37. AD PARAGRAPH 40 

 

This is denied. The matter was referred as a dismissal relating to unprotected 

action. It follows that the Court could not find that it does not matter how the 

Applicants characterised the reason for the dismissal at conciliation; 

 

 

38. AD PARAGRAPH 41 

 

 This is denied. The allegation in any event is vague and unsubstantiated; 

 

 

39. AD PARAGRAPH 42 

 

This is denied. In the present matter the alleged unfair discriminated dispute was 

not referred to conciliation. It follows that it cannot be said that there is sufficient 

proof that an attempt was made; 

 

 

40. AD PARAGRAPH 43 

 

 This is disputed. I refer to paragraph 38 supra; 
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41. AD PARAGRAPH 44 

 

 This is noted; 

 

 

42. AD PARAGRAPH 45 

 

It is denied that there has been an incorrect point of departure by the Labour Court. 

The Court correctly found that the Applicants never referred a dispute relating to 

unfair discrimination; 

 

 

43. AD PARAGRAPH 46 

 

 This is a matter of argument and does not assist the Applicants’ case; 

 

 

44. AD PARAGRAPH 47 

 

The Applicants in the form 7.11 alleged the dismissals related to participation in 

unprotected action. There was nothing about the dispute relating to an unfair 

discrimination; 

 

 

THE LIS PENDENS ISSUE 

 

45. AD PARAGRAPH 48 

 

 45.1 This is denied. The Labour Court found as follows: 
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“1. The other issue raised was a special plea of lis pendens in the 

alternative relief sought by the applicants in paragraph 6.6.3 of 

its statement of claim is a dispute that was referred in terms of 

section 186(1)(d) to the bargaining council under case number 

NELRFBC 40165. To this end, the Respondent contends that the 

ruling and certificate of outcome issued in this matter is the 

subject of review proceedings under case number JR 919/16. It is 

trite that the requirements for the granting of a plea of lis 

pendens are pending litigation between the same parties or their 

privies based on the same course of action and in respect of the 

same subject matter. In Ceasarstone Sdot-Yam Ltd v The World 

of Marble and Granite 2000 CC and Others, the court  

appropriately summarised the principles relating to plea of lis 

pendens as follows: 

 

[2] As its name indicates, a plea of lis alibi pendens is based 

on the proposition that the dispute (lis) between the 

parties is being litigated elsewhere and therefore if it 

inappropriate for it to be litigated in the court in which the 

plea is raised. The policy underpinning it is that there 

should be limit to the extent to which the same issue is 

litigated between the same parties and that it is desirable 

that there be finality in litigation. The courts are also 

concerned to avoid a situation where different courts 

pronounce on the same issue with the risk that they may 

reach differing conclusions. It is a plea that has been 

recognised by our courts for over 100 years. 

 

[3] The plea bears an affinity to the plea of res judicata, which 

is directed at achieving the same policy goals. Their close  
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relationship is evident from the following passage from 

Voet 44.2.7: 

 

 “Exception of lis pendens also requires same persons, 

thing and cause. The exception that a suit is already 

pending is quite akin to the exception of res judicata, in as 

much as, when a suit is pending before another judge, this 

exception is granted just so often as, and in all those 

cases in which after a suit has been ended there is a room 

for the exception of res judicata in terms of what has 

already been said. Thus the suit must already have started 

to be mooted before another judge between the same  

persons, about the same matter and on the same cause, 

since the place where a judicial proceeding has once been 

taken up is also the place where it ought to be given its 

ending.” 

 

2. In Shongwe and Others v The City of Johannesburg Metropolitan 

Municipality, the Court dealt with the principle of lis pendens and 

stated as follows: 

 

“[26] In Dumisani and Another v Mintroad Saw Mills (Pty) Ltd, 

the Labour Appeal Court held that it was against public 

policy that litigants should be able to consistently demand 

the same relief and on the same grounds from the same 

adversary. Furthermore, the primary purpose of the LRA is 

the effective and speedy resolution of disputes, and in line 

with that purpose, this court and other tribunals are duty 

bound to a measure of both finality and certainty in dealing 

with disputes between parties. 
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[27] In the light of the above, it is therefore untenable for the 

applicants to approach this court with essentially the same 

claim under a different guise and effectively seek the same 

relief that was determined by the CCMA.” 

 

3. In this case, the applicants did not dispute that the parties in this 

matter were the same as those that were before the bargaining 

council in respect of disputes under case number NELRFBC 

40165 and further that the review proceedings are pending in this 

Court under case number JR 919/16. When the applicants filed 

the statement of claim in which they required this Court to  

determine whether the individual applicants were unfairly 

dismissed in terms of section 186(1)(d) of the LRA, it essentially 

brought the same claim under a different guise and they are 

effectively seeking the same relief that was determined by the 

bargaining council. I agree with the respondent’s view that this 

amounts to forum shopping and it is indefensible. To the extent 

that the review proceedings are pending in this court, it follows 

that the matter is lis pendens.” 

 

 

45.2 The Court correctly found that the unfair dismissal claim in terms of section 

186(1)(d) of the labour Relations Act is lis pendens; 

 

 

46. AD PARAGRAPH 49 

 

This is denied. There is pending litigation arising out of the same dispute. The 

Applicants have referred another dismissal dispute arising out of the same facts; 
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47. AD PARAGRAPH 50 

 

This is denied. There is pending litigation in the Labour Court under case JR 

919/16, the review application; 

 

 

48. AD PARAGRAPH 51 

 

 The Applicants contention on this version confirms that there is pending litigation; 

 

 

49. AD PARAGRAPH 52 

 

This is denied. There is a pending review. Should the review be unsuccessful, the 

dispute will have to be arbitrated; 

 

 

AD IS A CONSTITUTIONAL COURT MATTER RAISED 

 

50. AD PARAGRAPH 53 

 

I submit that the dispute does not raise matters of a constitutional nature or of 

constitutional importance. I repeat the contents of paragraph 4 supra; 

 

 

51. AD PARAGRAPH 54 

 

51.1 I submit that the Applicant has no prospects of success. The Applicants 

participated in unprotected action. They engaged in acts of violence and 

intimidation; 
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 51.2 The application bears no prospects of success; 

 

 

52. AD PARAGRAPH 55 

 

 This is denied. This is not a constitutional issue; 

 

 

53. AD PARAGRAPH 56 

 

This is denied. The matter has been ventilated by the Labour Court. The Appeal 

Court has found no grounds to grant leave. The Applicants have certainly not been 

denied access and there right to the audi alteram partem rule has not been fringed; 

 

 

54. AD PARAGRAPH 57 

 

This is denied. The Court provided full and comprehensive reasons. The Labour 

Appeal Court found no reasons to interfere. The present application is an abuse of 

Court processes; 

 

 

55. AD PARAGRAPH 58 

 

This is denied. This does not mean that the Constitutional point arises or that the 

Constitutional point should be seized of the matter; 
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56. AD PARAGRAPH 59 

 

 This is denied. I repeat the contents of paragraph 45 and paragraph 46 supra; 

 

 

AD THE SUPPLEMENTARY INFORMATION THAT THE APPLICANTS CONSIDER 

NECESSARY TO BRING TO THE ATTENTION OF THE CONSTITUTIONAL COURT 

 

57. AD PARAGRAPHS 60 - 63 

 This is noted; 

 

 

58. AD PARAGRAPH 64 

 

58.1 Save as to point out that the Respondent raised valid and sound 

jurisdictional points. If anything it is the Applicants that have embarked on 

frivolous litigation; 

 

 

58.2 The statement of case was delivered to the Labour Court some 90 days after 

the certificate of outcome was issued; 

 

 

58.3 The Applicants have referred a second dismissal dispute. The Respondent 

had to approach the Labour Court for urgent relief due to the conduct of its 

members; 

 

 

58.4 The Respondent had to institute review proceedings in respect of the same 

dispute being referred twice; 
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58.5 The litigation has been ongoing for a considerable period of time. The 

Respondent’s operations have been severely disrupted and has lost certain 

contracts. It is imperative that there is finality in this matter; 

 

 

AD LEAVE TO APPEAL TO ANY OTHER COURT 

59. AD PARAGRAPH 65 

 

I have been advised and take cognisance of this matter. Unfortunately the  

Applicants’ conduct in the handling of this matter leaves me deeply sceptical of this 

contention; 

 

 

SUBMISSIONS 

 

60. The Honourable Court is therefore requested to dismiss the Applicants’ application 

for leave to appeal with costs. 

 

 

              

 

 

THUS SIGNED AND SWORN to before me at ________________ on this the _____ day 

of _______________ 2018 by the Deponent who has acknowledged that he has no 

objection to making the prescribed oath, which he considers to be binding on his 

conscience and that he knows and understands the contents of this Affidavit and swears 

that same are true and correct. 

 

              

        COMMISSIONER OF OATHS 


