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OVERVIEW 

1 These written submissions are filed on behalf of the third respondent, the 

Electoral Commission. 

2 To avoid this Court having to consider multiple sets of written submissions from 

the Electoral Commission, they include (where relevant) the submissions made 

by the Electoral Commission prior to the hearing of 4 May 2019.  Therefore, the 

Court need only read these submissions on behalf of the Electoral Commission. 

3 The applicants seek a range of orders, including: 

3.1 an order declaring section 57A and schedule 1A to the Electoral Act 

unconstitutional and invalid; 

3.2 an order declaring that the Electoral Act is unconstitutional because it 

omits to regulate the position of individuals standing for election at 

national or provincial level otherwise than through party lists; and 

3.3 an order directing Parliament to take all necessary steps to resolve these 

matters “as soon as possible”.  

4 The role of the Electoral Commission in the present case is an unusual one. 

4.1 The Electoral Commission is agnostic as to what electoral system is 

chosen for South Africa. That is ultimately a matter for Parliament.  

4.2 At the same time, the Electoral Commission – as with all organs of state 

– bears a duty to assist and protect the courts to ensure their 
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independence, impartiality, dignity, accessibility and effectiveness. 1 

Moreover, this Court has held that “it is undesirable that matters involving 

the conduct of elections should be decided without the benefit of the 

views of the [Electoral] Commission.”2  

4.3 The Electoral Commission therefore considers it necessary and 

appropriate for it to make submissions in an effort to assist the Court in 

deciding the issues before it. 

4.4 However, in keeping with its role, the Electoral Commission’s 

submissions are limited to the proper principles of constitutional law 

applicable and how they may affect the case of the applicants.   

4.5 The Electoral Commission does not seek to engage on the pros or cons 

of any particular electoral system.  Indeed, as we demonstrate below, 

that is a matter that the Constitution leaves to Parliament – rather than 

the Courts – to decide. 

5 The crux of the applicants’ contentions is that the Constitution makes it obligatory 

and compulsory for Parliament to make provision for individuals to run as 

independent candidates for national and provincial elections, rather than running 

via a political party. The applicants contend that this is the case because “section 

19(3)(b) of the Constitution grants ‘every adult citizen’ a fundamental human right 

to stand as an independent candidate.”3  

                                                 
1  Section 165(4) of the Constitution. 

2  Electoral Commission v Inkatha Freedom Party 2011 (9) BCLR 943 (CC) at para 34 

3  Second to fourth applicants’ written submissions para 103 
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6 We respectfully submit that the applicants’ submissions are mistaken.  Neither 

section 19 of the Constitution nor any other provision of the Constitution requires 

that independent candidates be permitted to contest national and provincial 

elections.  While it might be constitutionally permissible for Parliament to allow 

this via the Electoral Act, it is not constitutionally obligatory for Parliament to do 

so. 

7 In what follows, we deal with the following issues in turn:  

7.1 First, we explain that many of the arguments advanced by the applicants 

are in truth political, rather than legal in nature, and thus have little role 

to play in the determination of the legal issues the Court is asked to 

decide. 

7.2 Second, we make submissions on the proper interpretation of section 

19(3)(b) of the Constitution. We explain that the applicants’ focus on this 

section is misguided, and that the constitutionality or otherwise of the 

Electoral Act’s failure to make provision for independent candidates to 

contest national and provincial elections should be tested against 

sections 46 and 105 of the Constitution. 

7.3 Third, we deal briefly with the question of remedy, if any.  

7.4 Fourth, we deal with the question of costs. 
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A POLITICAL QUESTION OR A LEGAL ONE? 

8 We respectfully submit that the submissions advanced by the applicants 

impermissibly seek to clothe what is essentially a political question as a legal 

one. 

9 There is obviously a sustained and vigorous debate to be had over whether a 

pure party list system or a mixed electoral system is better for South Africa, its 

government and its people.  But that is a political question – not a legal one. It is 

a matter for Parliament, not the courts.  

10 Indeed, the fundamentally political nature of the issue now raised emerges from 

the written submissions filed by the applicants.   

10.1 This is patently clear from the second to fourth applicants’ political 

speech in the introductory section to their written submissions. 4  It 

describes South Africa as being “a nation at war with itself” in which 

“entire peoples… are not given recognition”. 5   It seeks to present 

allowing independent candidates as the answer to this. 

10.2 Similarly, the first applicant believes that having directly elected 

candidates will improve political accountability - “facilitating independent-

                                                 
4  Second to fourth applicants’ written submissions at paras 3 to 12 

5  Second to fourth applicants’ written submissions at para 3 
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candidate participation in elections will strengthen democratic 

accountability and encourage civic participation in elections.”6  

11 This Court has previously had occasion to warn of the difference between a 

political issue and a legal one. In dealing with a constitutional challenge to the 

legislation dealing with floor-crossing, it held: 

“This case is not about the merits or demerits of the provisions of the 
disputed legislation.  That is a political question and is of no concern 
to this Court.  What has to be decided is not whether the disputed 
provisions are appropriate or inappropriate, but whether they are 
constitutional or unconstitutional.  It ought not to have been necessary 
to say this for that is true of all cases that come before this Court.  We 
do so only because of some of the submissions made to us in 
argument, and the tenor of the public debate concerning the case 
which has taken place both before and since the hearing of the 
matter.”7 

12 That caution, we submit, applies with particular force to this matter.   A debate 

over whether a pure PR system or a mixed system is better for accountability 

and democracy is a political question – not a legal one.  It goes to the question 

of whether the system put in place by the Electoral Act is appropriate or 

inappropriate – rather than to whether it is constitutional or unconstitutional.   

13 For the applicants to succeed in their challenge they must go far further than 

demonstrating that the current electoral system gives rise (on their contention) 

to negative consequences. They must demonstrate that the Constitution forbids 

the current electoral system being put in place at all and renders it constitutionally 

invalid. 

                                                 
6  First applicant’s written submissions at para 41, second bullet point. See also paras 25 and 26. 

7  United Democratic Movement v President of the Republic of South Africa and Others 2003 (1) SA 
495 (CC) at para 11 
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14 The caution sounded by this Court has particular force in the context of the 

present case because, as is common cause on the papers, this very issue is 

already on Parliament’s agenda and has been since late 2017.  

14.1 The applicants said so expressly before the High Court: 

“I accept that the current electoral system and the need for 
change is currently before Parliament as a consequence of the 
High Level Panel Report as well as the Lekota Bill.”8 

 

14.2 Indeed, this is patently so. As the applicants explain, the High Level Panel 

“went on to recommend that the Electoral Act be amended to provide for 

a mixed electoral system that allows for individuals to run as independent 

candidates….”9 What the High Level Panel has recommended is exactly 

what the applicants seek via this constitutional challenge. 

14.3 The applicants went so far as to say in their replying affidavit in the High 

Court that they have “in view thereof seriously considered postponing 

this application pending the outcome of these steps” but have decided 

not to do so for a variety of reasons.10 

14.4 This Court has previously emphasised, albeit in somewhat different 

circumstances, the very high bar that must be overcome before it will 

intervene, when matters are pending before Parliament.11   

                                                 
8  Replying affidavit in HC para 24.1 

9  Founding affidavit in HC para 47 

10  Replying affidavit in HC para 24.2-24.3 

11  Doctors for Life International v Speaker of the National Assembly and Others 2006 (6) SA 416 (CC) 
at paras 37-38. 
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THE PROPER INTERPRETATION OF SECTION 19(3)(b) 

15 The applicants found their case on section 19(3)(b) of the Constitution. Section 

19(3) provides: 

“Every adult citizen has the right   

(a) to vote in elections for any legislative body established in terms 
of the Constitution, and to do so in secret; and  

(b) to stand for public office and, if elected, to hold office.” 
 

16 The second to fourth applicants contend that “section 19(3)(b) of the Constitution 

grants ‘every adult citizen’ a fundamental human right to stand as an independent 

candidate.”12  

17 The first applicant contends: 

“Section 19(3)(b) gives every adult citizen a right to stand for public 
office, and, if elected, to hold office. The subsection could not be 
clearer that this is right given to individuals (“[e]very adult citizen”) to 
do something directly (“to stand for public office, and, if elected, to 
hold office”). On the section’s plain text, citizens have a right to stand 
in elections as independent candidates.”13 

 

18 In interpreting section 19(3)(b), it is necessary to consider text, context and 

purpose at the same time.14 We respectfully submit that the applicants have 

failed to do so.  

18.1 First, the applicants’ approach fails to adhere to the language and 

purpose of the section of 19(3)(b). 

                                                 
12  Second to fourth applicants’ written submissions at paras 101-103 

13  First applicant’s written submissions para 13 

14  Road Traffic Management Corporation v Waymark (Pty) Limited 2019 (6) BCLR 749 (CC); [2019] 
ZACC 12 paras 29 to 31 
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18.2 Second, it impermissibly reads section 19(3)(b) in isolation. 

Language and purpose 

19 The first applicant contends that “On the section’s plain text, citizens have a right 

to stand in elections as independent candidates.”15 

20 That submission, with respect, is plainly incorrect. The “plain text” of the section 

simply does not deal with the question of whether persons may run for office as 

individuals or as representatives of political parties. It does not speak to that 

issue at all. 

 

21 The first applicant can only read the section in this way by impermissibly 

conflating two distinct questions: 

 

21.1 First, on whom the rights under section 19(3)(b) of the Constitution are 

conferred; and  

21.2 Second, what the nature of that right is and how it is to be exercised.  

22 The reference to “every adult citizen” in section 19(3)(b) answers the first 

question – who the right to stand for office is conferred on. It provides the answer 

– only adults, only citizens.   

23 But that is a quite different question from what the nature of the right is and how 

it is to be exercised. 

                                                 
15  First applicant’s written submissions para 13 
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23.1 Section 19(3)(b) does not deal at all with whether a person has a right to 

run for office as an independent candidate, as opposed to as a candidate 

for a political party. 

23.2 It simply says that every person has the right to run for office.  

24 To read the words “as an independent candidate” into section 19(3)(b) of the 

Constitution is to significantly alter and extend the effect of the provision.  As this 

Court has repeatedly made clear in the context of statutory interpretation, words 

cannot be read in via an interpretative exercise by implication “unless the 

implication is a necessary one in the sense that without it effect cannot be given 

to the statute as it stands”.16 

25 In the present case, there is no warrant for reading these words into section 

19(3)(b).  This is because its purpose is not to deal with the question of what 

electoral system is put in place – but rather to guarantee the right to stand as 

candidate in whichever electoral system happens to be in place.  

26 We submit that, properly construed, section 19(3)(b) of the Constitution simply 

does not deal with the question of whether the electoral system must 

accommodate independent candidates.  

26.1 It deals with a different question that every adult citizen must be able to 

run for office, in terms of whatever electoral system is in place. 

                                                 
16  Eg: Geuking v President of the RSA 2003 (3) SA 34 (CC) at para 20; National Director of Public 

Prosecutions v Mohamed NO 2003 (4) SA 1 (CC) at para 48 
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26.2 This Court has held that section 19(3)(a) confers “a right to vote in free 

and fair elections in terms of an electoral system prescribed by  national 

legislation [and] the details of the system are left to Parliament”.17  

26.3 Similarly, section 19(3)(b) confers a right to run as a candidate in terms 

of an electoral system prescribed by national legislation and the details 

of that system are left to Parliament.   

27 The need for such a provision is hardly surprising given the history of our country.  

27.1 We come from a history where people were shamefully denied the right 

to vote.  

27.2 But on occasion, even when people were given some right to vote, they 

were still denied the right to run for office in respect of that vote. An 

example is the Representation of Natives Act 12 of 1936, which removed 

African voters from the common voters’ roll in the Cape and gave them 

the right only to elect white representatives. 

27.3 Sections 19(3)(a) and (b) ensure that this will never happen again by 

guaranteeing every adult citizen the right both to vote in elections;18 and 

the right to stand as a candidate in those elections.19 This is the purpose 

of section 19(3)(b). 

                                                 
17  New National Party v Government of the RSA 1999 (3) SA 191 (CC) at para 14  

18  Section 19(3)(a) of the Constitution 

19  Section 19(3)(b) of the Constitution 
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27.4 However, the section does not deal with which electoral system will be 

in place for those elections, nor whether the electoral system must make 

provision for independent candidates.  

28 The applicants’ argument therefore fails to overcome the twin obstacles of the 

language and purpose of section 19(3)(b). 

Context 

29 While all provisions must now be interpreted in context, this is especially so in 

respect of provisions of the Constitution. As this Court has explained: 

“… Individual provisions of the Constitution cannot therefore be 
considered and construed in isolation. They must be construed in a 
manner that is compatible with those basic and fundamental principles 
of our democracy. Constitutional provisions must be construed 
purposively and in the light of the Constitution as a whole.”20 

 

30 As we have already explained, section 19(3)(b) guarantees the right to stand for 

public office – irrespective of which electoral system is in place. 

31 That this is the proper effect of section 19(3)(b) is made clear by the fact that 

there are a series of other provisions of the Constitution that deal directly with 

the question of which electoral system is in place, and the requirements for that 

system. 

32 In this regard, we draw attention to the following provisions: 

32.1 Section 46(1) which requires members of the National Assembly to be 

elected “in terms of an electoral system that –  

                                                 
20  Matatiele Municipality and Others v President of the RSA and Others (No 2) 2007 (6) SA 477 (CC) 

para 36  
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(a) is prescribed by national legislation; 

(b) is based on the national common voters roll; 

(c) provides a minimum voting age of 18 years; and 

(d) results, in general, in proportional representation.” 
 

32.2 Section 105(1) which requires members of a provincial legislature to be 

elected “in terms of an electoral system that –  

(a) is prescribed by national legislation; 

(b) is based on that province’s segment of the national common voters 
roll; 

(c) provides a minimum voting age of 18 years; and 

(d) results, in general, in proportional representation.” 
 
 

32.3 Section 157(2) which requires members of a Municipal Council to be 

elected “in accordance with national legislation, which must prescribe a 

system -  

(a) of proportional representation based on that municipality’s 
segment of the national common voters’ roll, and which provides 
for the election of members from lists of party candidates drawn 
up in a party’s order of preference; or  

(b) of proportional representation as described in paragraph (a) 
combined with a system of ward representation based on the 
municipality’s segment of the national common voters’ roll.”  

 

33 This  Court has repeatedly had occasion to consider the manner in which the 

Constitution deals with the electoral system. It has, on each occasion, stressed 

the wide remit given by the Constitution to Parliament in this regard. 

33.1 In New National Party, for example, this Court held that: 

“The right to vote contemplated by s 19(3) is therefore a right to vote 
in free and fair elections in terms of an electoral system prescribed by   
national legislation which complies with the aforementioned 
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requirements laid down by the Constitution. The details of the system 
are left to Parliament….”21 

 

33.2 In AParty v Minister of Home Affairs, this Court held: 

“Parliament has the constitutional authority and duty to design an  
electoral scheme to regulate the exercise of the right to vote. This is 
apparent from ss 46(1),  105(1)  and 157(5) of the Constitution….”22 

 

33.3 This Court added that the design of the electoral system was “a matter 

that lies peculiarly with Parliament's constitutional remit.”23 

34 We respectfully submit that this Court was unquestionably correct in its 

approach. Sections 46(1) and 105(1) of the Constitution expressly leave the 

choice of electoral system at national and provincial levels in the hands of 

Parliament.  

35 In both instances, the Constitution expressly provides that South Africa’s 

electoral system shall be as “prescribed by national legislation”.  The Constitution 

does not itself determine the electoral system, save to say that the electoral 

system must comply with three requirements. These are: 

35.1 The system must be based on the national common voters roll; 

35.2 The system must provide for a minimum voting age of 18 years; and 

35.3 The system must result, in general, in proportional representation.  

                                                 
21  New National Party v Government of the RSA 1999 (3) SA 191 (CC) at para 14 (emphasis added) 

22  Aparty and Another v Minister of Home Affairs and Another, Moloko and Others v Minister of Home 
Affairs and Another 2009 (3) SA 649 (CC); 2009 (6) BCLR 611 (CC) at para 6 

23  AParty v Minister of Home Affairs at para 80 
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36 There are possibly a number of electoral systems that comply with these three 

requirements, just as there are many electoral systems that are consistent with 

democracy.24The Constitution leaves the decision on the preferred electoral 

system to Parliament. 

37 It may well be possible and permissible for Parliament to design a system that 

accommodates independent candidates and complies with the constraints in 

sections 46(1) and 105(1).   

38 But Parliament is not obliged by the Constitution to do so.  Its decision not yet to 

adopt a system acceptable to the applicants does not render the Electoral Act 

unconstitutional.  

39 The applicants’ argument therefore also fails to overcome the obstacle of the 

constitutional context of section 19(3)(b). 

 

The decisions in My Vote Counts and Ramakatsa 

40 Lastly, it is necessary to deal briefly with this Court’s decisions in My Vote 

Counts25 and Ramakatsa.26 

41 Neither of those cases finally decided the question of whether section 19(3)(b), 

by conferring on every adult citizen the right to stand for public office, also confers 

a right to stand for public office as an independent candidate, rather than via a 

                                                 
24  See: United Democratic Movement v President of the RSA (No 2) 2003 (1) SA 495 (CC) at para 17 

25  My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 380 
(CC) at para 29 

26  Ramakatsa and Others v Magashule and Others 2013 (2) BCLR 202 (CC) at para 68 



 

  
 17 

political party. However, the cases did contain a number of obiter remarks on the 

point. With great respect, we point out that some of these obiter remarks appear 

to be at odds with each other. 

41.1 In My Vote Counts  v Minister of Justice, this Court held: 

"[Section 19 of the Constitution] addresses the fundamental right 
every adult citizen has ‘to stand for public office and, if elected, 
to hold office’.  Our Constitution does not itself limit the 
enjoyment of this right to local government elections.  The right 
to stand for public office is tied up to the right to ‘vote in elections 
for any legislative body’ that is constitutionally established.  
Meaning, every adult citizen may in terms of the Constitution 
stand as an independent candidate to be elected to 
municipalities, Provincial Legislatures or the National 
Assembly…”27 

 

41.2 However, in its earlier decision of Ramakatsa v Magashule at paras 66 

to 68, this Court took the opposite approach. It concluded: 

“Our democracy is founded on a multi-party system of 
government.  Unlike the past electoral system that was based on 
geographic voting constituencies, the present electoral system 
for electing members of the national assembly and of the 
provincial legislatures must “result, in general, in proportional 
representation”.  This means a person who intends to vote in 
national or provincial elections must vote for a political party 
registered for the purpose of contesting the elections and not for 
a candidate. It is the registered party that nominates candidates 
for the election on regional and national party lists.  The 
Constitution itself obliges every citizen to exercise the franchise 
through a political party.  Therefore political parties are 
indispensable conduits for the enjoyment of the right given by 
section 19(3)(a) to vote in elections.” 28  

 

                                                 
27  My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 380 

(CC) at para 29 

28  Ramakatsa and Others v Magashule and Others 2013 (2) BCLR 202 (CC) at para 68 
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41.3 In other judgments, this Court has noted – without adverse comment –  

that the electoral system for national and provincial elections is based on 

political parties, with those political parties determining who gets elected 

to Parliament.29 

42 Notwithstanding the obiter remarks in My Vote Counts, as we have explained 

above:  

42.1 Properly construed, section 19(3)(b) of the Constitution simply does not 

deal with the question of whether the electoral system must 

accommodate independent candidates.  

42.2 It deals with a different question that every adult citizen must be able to 

run for office, in terms of whatever electoral system is in place. 

42.3 This approach is consistent with the approach taken by this Court in 

cases such as Ramakatsa, United Democratic Movement and Mhlope. 

43 Indeed, if section 19(3)(b) did confer a right to run as an independent candidate, 

that would have created a profound tension between it and the provisions of 

Schedule 2 of the Interim Constitution as amended by Annexure A to Schedule 

6 to the Constitution.   

43.1 Those provisions, which are cited in this Court’s judgment in 

Ramakatsa,30  provide expressly that all of the seats in the National 

Assembly and provincial legislatures will be filled using the list system of 

                                                 
29  See: United Democratic Movement v Speaker of the National Assembly 2017 (5) SA 300 (CC) at 

para 76; Electoral Commission v Mhlope 2016 (5) SA 1 (CC) at para 46 

30  At para 68, footnote 47  



 

  
 19 

political parties. In other words, they exclude the possibility of individual 

candidates running as independents. 

43.2 It is most unlikely that the Constitutional Assembly intended to introduce 

such a fundamental contradiction between the operative provisions of 

the Constitution31 and section 19(3)(b) for the first elections under the 

current Constitution.  

43.3 The notion that the Constitutional Assembly deliberately decided that for 

the first elections under the Constitution, they would take place in a 

manner that breached fundamental rights in section 19(3)(b) is 

extraordinary. 

43.4 The better interpretation, we submit, is that section 19(3)(b) does not 

deal with the issue of independent candidates – meaning there is no 

conflict between it and Schedule 2 of the Interim Constitution as 

amended by Annexure A to Schedule 6, and its operation extended by 

Schedule 6 to the Constitution.   

Conclusion on section 19(3)(b) 

44 We therefore submit that the applicants’ interpretation of section 19(3)(b) is at 

odds with: 

44.1 The language of the section; 

44.2 The purpose of the section; 

                                                 
31  Schedule 2 of the Interim Constitution as amended by Annexure A to Schedule 6, and its operation 

extended to the 1999 elections by Schedule 6 to the Constitution. 
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44.3 The constitutional context of the section; and 

44.4 The history of the section, including the electoral system put in place by 

the Constitution for the 1999 elections. 

THE QUESTION OF REMEDY (IF ANY) 

45 If the applicants’ challenge fails, then no question of remedy arises. 

46 But if the applicants’ challenge succeeds, then the question of remedy must be 

determined. It is difficult to do so with precision given that the applicants’ stance 

on remedy in the heads of argument32 now seems to be directly at odds with the 

remedy sought in the Notice of Motion. 

47 It suffices therefore to emphasise the following considerations. 

48 First, there is no basis for any relief which would imperil the results of past 

elections, including the 2019 elections. 

48.1 The applicants seek relief which — if granted in the terms sought — would 

have full retrospective effect and which would implicate the validity of all 

elections conducted in terms of the Electoral Act. In other words the 

order sought would imperil the 2004, 2009, 2014 and 2019 elections.33 

48.2 This is because a declaration of invalidity is by default retrospective in 

operation. The retrospective effect of a declaration of invalidity flows from 

                                                 
32  First applicant’s heads of argument, paras 49 - 51 

33  The 1999 elections were conducted in terms of Schedule 2 to the Interim Constitution as extended 
by items 6(3)(a) and 11(3)(a) of Schedule 6 to the Constitution.  
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the fact that the Constitution is supreme and that any law or conduct that 

is inconsistent with the Constitution is invalid.  When a court declares 

legislation to be invalid, therefore, it simply confirms that the law is 

invalid.34 

48.3 Such an outcome must obviously be avoided.  This Court has held 

repeatedly  that “as a general principle ... an order of invalidity should have 

no effect on cases which have been finalised prior to the date of  the order of 

invalidity.35 

48.4 The order would be especially inappropriate because the Commission 

can only organise elections in terms of the legislation as it stands on any 

given day.36 All elections organised before were contested by the parties 

that participated in them in good faith in accordance with existing 

legislation. 

48.5 It could never be seriously suggested that the declaration of invalidity 

should invalidate past elections. The declaration of invalidity, if any is to 

be made, therefore cannot have retrospective effect and the order should 

make this clear. 

49 Second, any suspension of a declaration of invalidity would have to allow for 

lengthy legislative and related processes. As the Commission’s answering 

affidavit explained (which explanation was not disputed by the applicants in 

                                                 
34  Cross-Border Road Transport Agency v Central African Road Services (Pty) Ltd and Another 2015 

(5) SA 370 (CC) at paras 13 - 20 

35  See, for e.g., S v Bhulwana, S v Gwadiso 1996 (1) SA 388 (CC) at para 32; Engelbrecht v Road 
Accident Fund and Another 2007 (6) SA 96 (CC) at para 45 

36  Section 190(1)(a) of the Constitution 
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reply), after any final order of invalidity by this Court, the following steps would 

have to occur. 

49.1 First, there would need to be a full legislative and regulation-making 

process via Parliament and the relevant functionaries. This Court 

normally allows for 18-24 months for this process alone.  This is the 

minimum time applicable given the complexities of the issues concerned. 

49.2 Second, after the legislative changes have been effected,  a demarcation 

process would have to take place to draw up (for the first time) 

constituencies for use in national and provincial elections.  

49.3 This is because it is apparent from the applicants’ High Court papers, 

and is confirmed by the first applicant,37 that what their case envisages 

and requires is the use of constituencies for national and provincial 

elections. (Indeed, the applicants have never explained what other 

system – apart from constituencies – would realistically allow 

independent candidates to be elected via national or provincial 

elections). 

49.4 At present, however, there are no constituencies demarcated for national 

and provincial elections.  The only constituencies demarcated are those 

designed for use in local government elections.   

                                                 
37  First applicant’s written submissions para 51 first bullet point 
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49.5 These local constituencies are wholly unsuited for use in national and 

provincial elections. This is inter alia because: 

49.5.1 There are a total of 4,392 wards, across 257 municipal councils 

across the country.  The wards are the local constituencies.  

49.5.2 But in order for the applicants’ proposed reforms to the electoral 

system to be effected, there would have to be a far smaller 

number of constituencies demarcated for use in national elections 

(to elect the balance of members of the national and provincial 

houses in addition to the majority that will be elected through 

proportional representation as required by sections 46 and 105). 

49.5.3 The determination of constituencies is unlikely to be a simple 

exercise as in provincial elections anything from 30 

representatives in the Northern Cape to 80 representatives in 

KwaZulu-Natal are currently elected through the proportional 

representation system. It is not obvious what proportion of 

representatives Parliament will decide to have elected through a 

constituency based system, and whether provincial and national 

constituencies will coincide. 

49.6 In short, it would be impossible for the local constituencies to be used in 

national and provincial elections.  Instead, different constituencies would 

have to be created across the country. 
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49.7 At present there is not even a body empowered by law to demarcate 

such national and provincial constituencies. The only demarcation body 

in existence at present is the Municipal Demarcation Board.  Its powers 

are expressly limited to the demarcation of constituencies for local 

government purposes. 

49.8 Thus, a new body would have to be established to demarcate 

constituencies for national and provincial elections, or the mandate of 

the Municipal Demarcation Board would have to be radically extended 

(via legislative amendment).  Only thereafter could the demarcation 

process begin. 

49.9 This demarcation process would take a considerable period of time.  By 

way of example, when local constituencies were first demarcated by the 

Municipal Demarcation Board for use in the 2000 local government 

elections, it took between 18 and 24 months just to complete the 

demarcation process. 

49.10 In the circumstances, it seems that the appropriate period for any 

suspension would have to be at least two years. 

50 We therefore submit that, if the constitutional challenge were to succeed, the only 

proper remedy would be for the Court to suspend any declaration of invalidity for 

a period of at least two years in terms of section 172 of the Constitution and order 

that the declaration shall apply prospectively. 
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COSTS  

51 In the event that the application is dismissed, the Commission does not seek 

costs.  

52 Equally, if the application is upheld, the Commission should not be ordered to 

pay costs.  

52.1 In Competition Commission v Pioneer Hi-Bred38 this Court set out the 

following principle in relation to costs against organs of state: 

“The ordinary course is for costs to follow the result. But the 
Commission is not an ordinary civil litigant. While the 
Commission is not obliged to participate in CAC proceedings 
when a private party initiates the appeal, its participation will 
often be central to the fulfilment of the aims of the Act as there 
will frequently be no opposing party or amicus in appeal 
proceedings. The Commission’s participation will in these cases 
be important not only to the defence of the public-interest aims 
under the Act, but will also be of service to the CAC in assisting 
it to gain a balanced perspective. In the context of similar 
institutional roles, such as that of a prosecutor, an important 
principle has emerged that the usual rule that costs follow the 
result does not ordinarily apply to these state actors. 

The principle that should inform the CAC’s exercise of discretion 
is that, when the Commission is litigating in the course of fulfilling 
its statutory duties, it is undesirable for it to be inhibited in the 
bona fide fulfilment of its mandate by the threat of an adverse 
costs award.  This flows from the need to encourage organs of 
State to make and to stand by honest and reasonable decisions, 
made in the public interest, without the threat of undue financial 
prejudice if the decision is challenged successfully.” 

 

52.2 This applies with particular force in a matter such as this, where the 

Commission is not responsible for the legislation at issue and has 

                                                 
38  Competition Commission of South Africa v Pioneer Hi-Bred International Inc and others 2014 (2) 

SA 480 (CC); 2014 (3) BCLR 251 (CC) paras 23 and 24 
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participated merely in an attempt to assist the Court.  This Court has held 

that “it is undesirable that matters involving the conduct of elections 

should be decided without the benefit of the views of the Commission.”39  

52.3 It would therefore not be appropriate to order the Commission to pay 

costs unless the Court has found mala fides, irregularity or unreasonable 

conduct by the Commission.40 There is certainly no basis for the Court 

to make such a finding as the Commission has properly acted to 

discharge its constitutional obligation. 

CONCLUSION 

53 For the reasons set out above, we submit that this Court should dismiss the 

application. 

54 However, if the Court finds in favour of the applicants, the declaration of invalidity 

should not operate retrospectively and should be suspended for a period of at 

least two years. 

55  As between the Commission and the applicants there should be no order as to 

costs. This is so whatever the outcome of the application. 

 
STEVEN BUDLENDER 

NDUMISO LUTHULI 

Counsel for the Electoral Commission 

Chambers, Sandton 
8 July 2019 

                                                 
39  Electoral Commission v Inkatha Freedom Party 2011 (9) BCLR 943 (CC) at para 34 

40  Competition Commission v Pioneer Hi-Bred para 46 
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