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INTRODUCTION 

1 This is an urgent application for direct leave to appeal to this Court, against the 

judgment of the High Court delivered on 17 April 2019. 

2 The matter involves novel and far-reaching questions of constitutional law, 

which the applicants would have this Court decide within a matter of a few days 

– before the elections of 8 May 2019. 

3 As we demonstrate in what follows, there is no simply no basis for this the 

applicants’ request.   

3.1 The applicants acknowledged in the High Court that, even if their 

constitutional challenge were good, the electoral system could not be 

altered in time for the 2019 elections.  

3.2 That acknowledgement was correctly made on the common cause 

facts before the High Court.  The situation has become even more 

clear since then. 

3.3 The applicants ought not be permitted to change tack now, and force 

this Court to make a rushed decision on a matter of considerable 

constitutional importance. 

4 In the circumstances, the urgent application should be dismissed on the 

grounds of the interests of justice, or postponed to be dealt with in the ordinary 

course. Either approach will ensure that the issues raised can be given the 

careful consideration they deserve. 
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5 In what follows, we address the following issues in turn: 

5.1 We first explain why it is not in the interests of justice for urgent direct 

leave to appeal to be granted; 

5.2 We then explain the Commission’s position and stance on the 

constitutional challenge; 

5.3 Third, we deal with the merits of the applicants’ constitutional 

challenge; and  

5.4 Fourth, we set out the Commission’s stance on the remedy apparently 

sought by the applicants.  

NO BASIS TO GRANT URGENT DIRECT LEAVE TO APPEAL 

6 This matter involves novel and extremely far-reaching questions of 

constitutional law.  

7 If the applicants’ contentions were well-founded then it would mean that: 

7.1 The national and provincial elections that took place in 1999, 2004, 

2009 and 2014 all took place under an unconstitutional electoral 

regime; and 
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7.2 Parliament would be constitutionally obliged to alter the electoral 

regime to allow for independent candidates to run in national and 

provincial elections. 

8 These are matters which, quite plainly, cannot be considered or determined 

hurriedly or superficially. 

9 Yet, the applicants now ask this Court to do precisely that.  They seek direct 

leave to appeal to this Court (meaning that the SCA and its views will be 

bypassed entirely) and they seek to have this matter determined before the 

elections scheduled for 8 May 2019 – that is six calendar days after the hearing 

of this matter. 

10 The applicants adopt this approach despite the fact, as we demonstrate in 

greater detail below,1 that: 

10.1 The applicants accepted, on oath, before the High Court that it would 

not be possible for the regime they seek to be put in place in time for 

the 2019 elections;2 

10.2 The applicants amended their notice of motion before the High Court to 

remove the previous reference to the 2019 elections and to indicate 

that Parliament would only be required to alter the electoral regime “as 

soon as possible”;3 and 

                                            
1
  See paragraphs 50 to 57 below 

2
  Replying affidavit in HC, p 466, paras 24.3 – 24.5 

3
  Amended prayer 4 of the Notice of Motion in HC 
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10.3 The applicants stated on oath before the High Court the first applicant 

had registered a political party under protest to accommodate those 

persons who would have stood as independent candidates.4 (In fact, 

such a party was not in fact registered for the elections.)5  

11 We respectfully submit that the applicants’ approach cannot be countenanced. 

11.1 It was already clear at the time of the Commission’s answering affidavit 

in October 2018 that the electoral system could not practically be 

changed in time for the 2019 elections. 

11.2  It is now all the more clear.  The main voting day is merely days away. 

63.6 million ballot papers have already been printed, packaged and 

distributed across the country.6  

11.3 Moreover, voting in the elections has in fact already begun – voting for 

voters outside the country took place on Saturday 27 April 2019 and 

has been completed.7 

12 Thus, even if the applicant’s challenge were well-founded on its merits (which 

we submit it is not), no remedy could be granted in time for the 2019 elections. 

Instead, in that event, the proper remedy would be a suspension of invalidity for 

a period of at least 24 months. 

                                            
4
  Replying affidavit in HC, p 466, paras 24.3 – 24.5 

5
  Commission’s affidavit in CC, footnote 6 

6
  Commission’s affidavit in CC, para 27 

7
  Commission’s affidavit in CC, para 27.3 
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13 The Commission accepts that it will likely ultimately be necessary for this Court 

to determine the merits of the applicants’ constitutional challenge.  However, it 

does not follow that it is in the interests of justice for this Court to be required to 

do so without the benefit of the views of the SCA.   Still less does it follow that 

this Court should be compelled to do so on an extremely urgent basis. 

14 This Court has already expressly held that it is not in the interests of justice to 

deal with constitutional challenges that involve the fundamental nature of the 

electoral system provided for in the Electoral Act on an urgent basis.  It did so 

in AParty v Minister of Home Affairs,8 where it held as follows: 

“… It is not in the interests of justice to deal with constitutional 
challenges that involve the fundamental nature of the electoral 
system provided for in the Electoral Act on an urgent basis, 
particularly where no immediate relief is sought. The applicants have 
not shown exceptional circumstances justifying this court in 
exercising its discretion to grant direct access. It follows therefore 
that direct access must be refused in relation to the challenges to ss 
7(2), 7(3)(a), 8(3), 9(1) and 60(1). The constitutional attack to regs 2 
and 11 of the Voter Registration Regulations must suffer the same 
fate.”9 

 

15 We submit that precisely the same approach applies here. 

16 In all the circumstances, we respectfully submit that this Court should not grant 

leave to appeal on an urgent basis. Instead, it should: 

16.1 Dismiss the application on the basis that it is not in the interests of 

justice at this stage for leave to appeal to be granted, thus allowing the 

applicants to seek leave to the SCA; or 

                                            
8
  AParty v Minister of Home Affairs; Moloko v Minister of Home Affairs 2009 (3) SA 649 (CC)  

9
  At para 79 (emphasis added) 
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16.2 Alternatively, postpone the matter to be dealt with in the ordinary 

course, after the 2019 elections have been held. 

17 A last point on urgency should be made. The applicants have engaged in an 

extraordinarily cavalier approach in relation the allegations they make regarding 

violence. 

17.1 In the High Court, the applicants sought to justify the need for the 

urgent reform of the electoral scheme by referring to the “land issue” 

which “has the potential to cause a civil war and could even lead to 

genocide”.10  They declined to withdraw such claims before the High 

Court.11 

17.2 In this Court, the applicants contend that if the issue of independent 

candidates is not resolved, the elections may not be able to withstand a 

constitutional challenge and that the “possibility cannot be excluded 

that aggrieved party supporters may even resort to violence at the 

prospect of the outcome of the elections being different if they need to 

be held again in order to accommodate independent candidates.”12 

17.3 We respectfully submit that these allegations are entirely inappropriate 

and trivialise the political violence which claimed so many innocent 

lives in our abhorrent past.  Parties should not be permitted to raise the 

                                            
10

 Founding affidavit in HC, p 61 para 51 

11
 High Court judgment, para 33 

12
 Founding Affidavit in CC, para 15 
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spectre of violence as a basis for demanding urgent action by courts or 

organs of state. 

THE COMMISSION’S APPROACH IN THESE PROCEEDINGS 

18 The Commission’s constitutional mandate is to manage elections in 

accordance with national legislation and to ensure that elections are free and 

fair.13  

19 For this reason, the Commission is agnostic as to what electoral system is 

chosen for South Africa. That is ultimately a matter for Parliament. 

20 However, the Commission – as with all organs of state – bears a duty to assist 

and protect the courts to ensure the independence, impartiality, dignity, 

accessibility and effectiveness of the courts.14 Moreover, this Court has held 

that “It is undesirable that matters involving the conduct of elections should be 

decided without the benefit of the views of the Commission.”15 

21 In the circumstances, the Commission makes submissions to the Court on both 

the merits of the case and the question of remedy (if any).  The Commission 

will, however, limit its submissions, as it did in the High Court, to the proper 

principles of constitutional law applicable rather than the pros or cons of any 

particular electoral system. 

                                            
13

  Section 190 of the Constitution 

14
  Section 165(4) of the Constitution. 

15
  Electoral Commission v Inkatha Freedom Party 2011 (9) BCLR 943 (CC) at para 34 
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22 Regrettably, the applicants appear to misunderstand the role of the 

Commission and therefore persist in criticising the Commission for not 

engaging in a mediation with the applicants at the outset this litigation.16  This 

criticism is not merely beside the point, but is also entirely unfounded.   

22.1 Unless and until the Electoral Act 17  is declared unconstitutional or 

amended by Parliament, the Commission has no power to organise 

elections other than in accordance with the Electoral Act.   

22.2 In the circumstances, the suggestion that mediation could have been 

used to resolve the issues raised by the applicants is plainly without 

merit. 

 

THE MERITS OF THE APPLICANTS’ CHALLENGE 

 

23 The applicants seek a range of orders, including: 

23.1 an order declaring section 57A and schedule 1A to the Electoral Act 

unconstitutional and invalid; 

23.2 an order declaring that the Electoral Act is unconstitutional because it 

omits to regulate the position of individuals standing for election at 

national or provincial level; and 

                                            
16

  Applicants’ heads, paras 6 and 8 to 10 

17
  Act 73 of 1998 
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23.3 an order directing Parliament to take all necessary steps to resolve 

these matters “as soon as possible”.  

24 The crux of the applicants’ contentions is that the Electoral Act is required by 

the Constitution to make provision for individuals to run as independent 

candidates for national and provincial elections, rather than running via a 

political party. 

25 The applicants contend that this is the case because “section 19(3)(b) of the 

Constitution grants ‘every adult citizen’ a fundamental human right to stand as 

an independent candidate.”18  

26 We respectfully submit that the applicants’ submissions are mistaken.  Neither 

section 19 of the Constitution nor any other provision of the Constitution 

requires that independent candidates be permitted to contest national and 

provincial elections.  While it may well be constitutionally permissible for 

Parliament to allow this via the Electoral Act, it is not constitutionally obligatory 

for Parliament to do so. 

The approach of the Constitution to the electoral system 

27 This  Court has repeatedly had occasion to consider the manner in which the 

Constitution deals with the electoral system. It has, on each occasion, stressed 

the wide remit given by the Constitution to Parliament in this regard. 

27.1 In New National Party, for example, this Court held that: 

                                            
18

  Applicants’ heads of argument, para 20.21 
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“The right to vote contemplated by s 19(3) is therefore a right to vote 
in free and fair elections in terms of an electoral system prescribed 
by   national legislation which complies with the aforementioned 
requirements laid down by the Constitution. The details of the 
system are left to Parliament….”19 

27.2 In AParty v Minister of Home Affairs, this Court held: 

“Parliament has the constitutional authority and duty to design an  
electoral scheme to regulate the exercise of the right to vote. This is 
apparent from ss 46(1),  105(1)  and 157(5) of the Constitution….”20 

27.3 This Court added that the design of the electoral system was “a matter 

that lies peculiarly with Parliament's constitutional remit.”21 

28 We respectfully submit that this Court was plainly correct in its approach. The 

Constitution does not prescribe a particular electoral system at national and 

provincial levels.   

29 Instead, sections 46(1) and 105(1) of the Constitution expressly leave the 

choice of electoral system at national and provincial levels in the hands of 

Parliament.    

29.1 Section 46(1) provides: 

 “The National Assembly consists of no fewer than 350 and no more 
than 400 women and men elected as members in terms of an 
electoral system that- 

 (a) is prescribed by national legislation; 

 (b) is based on the national common voters roll; 

 (c) provides for a minimum voting age of 18 years; and 

 (d) results, in general, in proportional representation.”22 

                                            
19

  New National Party v Government of the RSA 1999 (3) SA 191 (CC) at para 14 (emphasis added) 

20
  AParty v Minister of Home Affairs at para 6 

21
  AParty v Minister of Home Affairs at para 80 
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29.2 Section 105(1) is to identical effect, in respect of provincial legislatures. 

30 In both instances, the Constitution expressly provides that South Africa’s 

electoral system shall be as “prescribed by national legislation”.  The 

Constitution does not itself determine the electoral system. It says only that the 

electoral system must be comply with three requirements: that it is based on 

the national common voters roll, that it provides for a minimum voting age of 18 

years and that it results in general in proportional representation.  

31 There are obviously a very large number of electoral systems that comply with 

these three requirements, just as there are many electoral systems that are 

consistent with democracy. 23 The Constitution leaves the decision on the 

preferred electoral system was left to Parliament. 

32 It may well be possible and permissible for Parliament to design a system that 

accommodates independent candidates and complies with the constraints in 

sections 46(1) and 105(1).   

33 But Parliament is not obliged by the Constitution to do so.  Its decision not yet 

to adopt a system acceptable to the applicants does not render the Electoral 

Act unconstitutional.  

34 We say “not yet” for a reason.  It is common cause that Parliament is currently 

in the process of considering an alternative system, with the system preferred 

                                                                                                                                        
22

  Emphasis added 

23
  See: United Democratic Movement v President of the RSA (No 2) 2003 (1) SA 495 (CC) at para 

17 
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by the applicantions (where individuals can run as independents at national and 

provincial levels) squarely placed before it. The applicants expressly accept 

that “the current electoral system and the need for change is currently before 

parliament as a consequence of the High Level Panel.”24  

 

The impact of section 19 

35 Of course, any electoral system adopted by Parliament must also comply with 

the Bill of Rights, including section 19. 

36 Section 19 provides: 

“(1) Every citizen is free to make political choices, which includes 
the right- 

  (a) to form a political party; 

(b) to participate in the activities of, or recruit members for, a 
political party; and 

  (c) to campaign for a political party or cause. 

(2) Every citizen has the right to free, fair and regular elections for 
any legislative body established in terms of the Constitution. 

(3) Every adult citizen has the right- 

(a) to vote in elections for any legislative body established in 
terms of the Constitution, and to do so in secret; and 

  (b) to stand for public office and, if elected, to hold 
office.” 

 

37 The question then is whether section 19(3)(b), by conferring on every citizen 

the right to stand for public office, also confers a right to stand for public office 

as an independent candidate, rather than via a political party. 

                                            
24

  Replying Affidavit page 464 para 24.1 
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38 This Court has not yet finally decided this issue. It has, however, made a 

number of obiter remarks on the point. With great respect, we point out that 

some of these obiter remarks  appear to be at odds with each other. 

38.1 In My Vote Counts  v Minister of Justice, this Court held: 

"[Section 19 of the Constitution] addresses the fundamental 
right every adult citizen has ‘to stand for public office and, if 
elected, to hold office’.  Our Constitution does not itself limit the 
enjoyment of this right to local government elections.  The right 
to stand for public office is tied up to the right to ‘vote in 
elections for any legislative body’ that is constitutionally 
established.  Meaning, every adult citizen may in terms of the 
Constitution stand as an independent candidate to be elected 
to municipalities, Provincial Legislatures or the National 
Assembly…”25 

 

38.2 However, in its earlier decision of Ramakatsa v Magashule at paras 

66 to 68, this Court took the opposite approach. It concluded: 

“Our democracy is founded on a multi-party system of 
government.

  
Unlike the past electoral system that was based 

on geographic voting constituencies, the present electoral 
system for electing members of the national assembly and of 
the provincial legislatures must “result, in general, in 
proportional representation”.

  
This means a person who intends 

to vote in national or provincial elections must vote for a 
political party registered for the purpose of contesting the 
elections and not for a candidate. It is the registered party that 
nominates candidates for the election on regional and national 
party lists.

  
The Constitution itself obliges every citizen to 

exercise the franchise through a political party.  Therefore 
political parties are indispensable conduits for the enjoyment of 
the right given by section 19(3)(a) to vote in elections.” 26  

 

                                            
25

  My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 
380 (CC) at para 29 

26
  Ramakatsa and Others v Magashule and Others 2013 (2) BCLR 202 (CC) at para 68 

Formatted: Font: Bold
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38.3 In other judgments, this Court has noted – without adverse comment –  

that the electoral system for national and provincial elections is based 

on political parties, with those political parties determining who gets 

elected to Parliament.27 

39 We submit that, properly construed, section 19(3)(b) of the Constitution simply 

does not deal with the question of whether the electoral system must 

accommodate independent candidates.  

39.1 It deals with a different question that every adult citizen must be able to 

run for office, in terms of whatever electoral system is in place. 

39.2 Just as section 19(3)(a) confers a right to vote “a right to vote in free 

and fair elections in terms of an electoral system prescribed by  

national legislation [and] the details of the system are left to 

Parliament”,28 section 19(3)(b) confers a right to run as a candidate in 

terms of an electoral system prescribed by national legislation and the 

details of that system are left to Parliament.   

39.3 The need for such a provision is hardly surprising given the history of 

our country. We come from a history where people were shamefully 

denied the right to vote. But on occasion, even when people were given 

some right to vote, they were still denied the right to run for office in 

respect of that vote. An example is the Representation of Natives Act 

                                            
27

  See: United Democratic Movement v Speaker of the National Assembly 2017 (5) SA 300 (CC) at 
para 76; Electoral Commission v Mhlope 2016 (5) SA 1 (CC) at para 46 

28
  New National Party at para 14  
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12 of 1936, which removed African voters from the common voters’ roll 

in the Cape and gave them the right only to elect white representatives. 

39.4 Sections 19(3)(a) and (b) ensure that this will never happen again by 

guaranteeing every adult citizen the right both to vote in elections;29 

and the right to stand as a candidate in those elections.30 

39.5 However, the sections do not deal with which electoral system will be in 

place for those elections, nor whether the electoral system must make 

provision for independent candidates. 

40 Indeed, if section 19(3)(b) did confer a right to run as an independent 

candidate, that would have created a profound tension between it and the 

provisions of Annexure A to Schedule 6 to the Constitution.   

40.1 Those provisions, which are cited in this Court’s judgment in 

Ramakatsa,31 provide expressly that all of the seats in the National 

Assembly and provincial legislatures will be filled using the list system 

of political parties. In other words, they exclude the possibility of 

individual candidates running as independents. 

40.2 Those provisions may only have  applied to the first elections under this 

Constitution.32 However, even if this is so, it seems most unlikely that 

                                            
29

  Section 19(3)(a) of the Constitution 

30
  Section 19(3)(b) of the Constitution 

31
  At para 68, footnote 47  

32
  See item 6(3)(a) of Schedule 6 
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the Constitutional Assembly intended to introduce such a fundamental 

contradiction between the operative provisions of the Constitution and 

section 19(3)(b) for the first elections under this Constitution. 

40.3 The better interpretation, we submit, is that section 19(3)(b) does not 

deal with the issue of independent candidates – meaning there is no 

conflict between it and Annexure A to Schedule 6.  As this Court has 

explained: 

“… Individual provisions of the Constitution cannot therefore be 
considered and construed in isolation. They must be construed in a 
manner that is compatible with those basic and fundamental 
principles of our democracy. Constitutional provisions must be 
construed purposively and in the light of the Constitution as a 
whole.”33 

 
 

Conclusion on the merits 

41 In the circumstances, we submit that the Constitution permits Parliament to 

make provision for independent candidates during national and provincial 

elections – but does not oblige it to do so. 

42 The applicants’ challenge is therefore not sustainable and falls to be dismissed. 

THE QUESTION OF REMEDY (IF ANY) 

43 If the applicants’ challenge fails, then no question of remedy arises. 

                                            
33

  Matatiele Municipality and Others v President of the RSA and Others (No 2) 2007 (6) SA 477 
(CC) para 36  
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44 But if the applicants’ challenge succeeds, then the question of remedy 

becomes critical and has an acute and immediate impact on the Commission’s 

ability to carry out its constitutional mandate. 

The effect on past elections 

45 The applicants seek relief which — if granted in the terms sought — would have 

full retrospective effect and which would implicate the validity of all elections 

conducted in terms of the Electoral Act. In other words the order sought would 

imperil the 1999, 2004, 2009 and 2014 elections. 

46 This is because a declaration of invalidity is by default retrospective in 

operation. The retrospective effect of a declaration of invalidity flows from the 

fact that the Constitution is supreme and that any law or conduct that is 

inconsistent with the Constitution is invalid.  When a court declares legislation to 

be invalid, therefore, it simply confirms that the law is invalid.34 

47 Such an outcome moust obviously be avoided.  This Court has held repeatedly  

that “as a general principle ... an order of invalidity should have no effect on cases 

which have been finalised prior to the date of the order of invalidity.35 

48 The order would be especially inappropriate because the Commission can only 

organise election in terms of the legislation as it stands on any given day.36 All 

                                            
34

  Cross-Border Road Transport Agency v Central African Road Services (Pty) Ltd and Another 
2015 (5) SA 370 (CC) at paras 13 - 20 

35
  See, for e.g., S v Bhulwana, S v Gwadiso 1996 (1) SA 388 (CC) at para 32; Engelbrecht v Road 

Accident Fund and Another 2007 (6) SA 96 (CC) at para 45 

36
  Section 190(1)(a) of the Constitution 
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elections organised before werehave been contested by the parties that 

participated in them in good faith in accordance with existing legislation. 

49 It could never be seriously suggested that the declaration of invalidity should 

invalidate past elections. The declaration of invalidity, if any is to be made, 

therefore cannot have retrospective effect and the order should make this clear. 

The effect on the 2019 elections 

50 When the application was originally launched, the applicants sought an order 

compelling Parliament to change the electoral scheme in time for the 2019 

elections.37  

51 This was emphatically demonstrated by the Commission’s answering affidavit 

to be impossible.38   

52 As the Commission’s answering affidavit explained (and as was entirely 

undisputed by the applicants in reply), after any final order of invalidity by this 

Court, the following steps would have to occur. 

53 First, there would need to be a full legislative and regulation-making process 

via Parliament and the relevant functionaries. This Court normally allows for 18-

24 months for this process.  This is the minimum time applicable given the 

complexities of the issues concerned. 

                                            
37

  Prayer 4 of the original Notice of Motion. 

38
  Commission answering affidavit in HC, p 139, para 8 read with pp 149 - 156, paras 32 - 52  
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54 Second, after the legislative changes haved been effected,  a demarcation 

process would have to take place to draw up (for the first time) constituencies 

for use in national and provincial elections.  

54.1 This is because it is apparent from the applicants’ High Court papers 

that what their case envisages and requires is the use of constituencies 

for national and provincial elections. (Indeed, the applicants have never 

explained what other system – apart from constituencies – would 

realistically allow independent candidates to be elected via national or 

provincial elections). 

54.2 At present, however, there are no constituencies demarcated for 

national and provincial and elections.  The only constituencies 

demarcated are those designed for use in local government elections.   

54.3 These local constituencies are wholly unsuited for use in national and 

provincial elections. This is inter alia because: 

54.3.1 There are a total of 4,392 wards, across 257 municipal councils 

across the country.  The wards are the local constituencies.  

54.3.2 But in order for the applicants’ proposed reforms to the electoral 

system to be effected, there would have to be a far smaller 

number of constituencies demarcated for use in national 

elections (to elect the total of 400 representatives) and provincial 
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elections (to elect anything from 30 representatives in the 

Northern Cape to 80 representatives in KwaZulu-Natal). 

54.3.3 In other words, it would simply be impossible for the local 

constituencies to be used in national and provincial elections.  

Instead, differentfresh constituencies would have to be created 

across the country. 

54.4 At present there is not even a body empowered by law to demarcate 

such national and provincial constituencies. The only demarcation body 

in existence at present is the Municipal Demarcation Board.  Its powers 

are expressly limited to the demarcation of constituencies for local 

government purposes. 

54.5 Thus, a new body would have to be established to demarcate 

constituencies for national and provincial elections, or the mandate of 

the Municipal Demarcation Board would have to be radically extended 

(via legislative amendment).  Only thereafter could the demarcation 

process begin. 

54.6 This demarcation process would take a considerable period of time.  By 

way of example, when local constituencies were first demarcated by 

the Municipal Demarcation Board for use in the 2000 local government 

elections, it took between 18 and 24 months just to complete the 

demarcation process. 
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55 Third, and only after both the legislative changes and the demarcation 

changes, would the Commission be able to  engage in preparation for the 2019 

elections, which requires a minimum period of between 72 days and 86 days. 

56 It was thus already apparent, even at the time of the Commission’s answering 

affidavit in the High Court (in October 2018) that it would simply be impossible 

for these electoral reforms to occur prior to the 2019 elections.  

57 In their replying affidavit before the High Court, the applicants did not contest 

any of these facts at all.   

57.1 Nor did they provide any explanation of how, realistically, this could be 

resolved in time for the 2019 elections. 

57.2 Instead, they amended their Notice of Motion to remove the reference to 

the new electoral regime being in place for the 2019 elections. The 

amended Notice of Motion provided that the new electoral regime had 

to be put in place “as soon as possible”.39  

57.3 Moreover, the applicants expressly accepted in their replying affidavit 

that it would not be possible for this to occur in time for the 2019 

elections. For that reason, it was stated on oath that the first applicant 

would reluctantly register a  political party to contest the 2019 

elections.40 

57.4 As the applicants’ deponent explained: 

                                            
39

  Prayer 4 of the Notice of Motion 

40
  Replying affidavit in HC, p 466, paras 24.3 – 24.5 



   
 24 

“The First Applicant does however accept that a more elaborate 
system of independent candidacy of the kind envisaged in the Van 
Zyl Slabbert report will, for the reasons explained by the Third and 
Forth Respondents, not be ready in time for the next election. The 
First Applicant has for that reason established a special purpose 
vehicle called 'The House of Independents' and which it hopes will 
afford a larger number of people - who share its vision in relation to 
the electoral process access to Parliament at this stage already. 

The First Applicant had hoped to register this as a movement as 
opposed to a political-party but the Commission has made it clear 
that the only way in which the special purpose vehicle can 
participate in the next election is as a political party. 

The House of Independents has accordingly been registered as a 
political party under protest. It hopes to be a haven for those people 
who would otherwise have stood as independent candidates had the 
Electoral Act been Constitutionally compliant. Its candidates will all 
commit themselves to, if elected, support the electoral system 
envisaged by the Van Zyl Slabbert Report.” 41 

 

58 Moreover, it is now more clear than ever that no remedy can be granted in time 

for the 2019 elections. 

58.1 Though the main voting day is on 8 May 2019, voting in the 2019 

elections hasve already begun.  This is because all voters voting 

outside the country at the country’s 121 foreign missions cast their 

ballots on Saturday 27 April 2019. 42   

58.2 Moreover, in respect of voting on 8 May 2019, a total of 63.6 million 

ballots have already been printed and distributed across the country.  

                                            
41

  Replying affidavit in HC, p 466, paras 24.3 – 24.5.   

 As was confirmed by the applicant’s counsel the hearing before Desai J, in fact the “House of 
Independents” was not registered as a political party for these elections, despite the contrary 
statement on oath by the applicants before the High Court.  No explanation was provided for this. 
See: Commission’s affidavit in CC, footnote 6 

42
  Commission’s affidavit in CC, para 27.3 
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The total cost of printing the ballot papers was in excess of R38 million. 

43 

58.3 Even were ballot papers to be reprinted immediately, this process 

would not be completed in time for the 8 May 2019 elections. This is 

especially so given that the national ballot is 600mm in length – to 

accommodate the unprecedented number of 48 political parties taking 

part. 44 

59 It is therefore plain that no remedy can realistically be granted in time for the 

2019 elections. 

60 In an apparent effort to avoid this difficulty, the applicants now contend that this 

Court has an inherent power to postpone the elections.45 

60.1 The applicants thus apparently ask this Court to postpone the 

elections, despite the fact that they have not sought an order to this 

effect and despite the fact that none of the 48 political parties 

participating in the elections have been given any notice of this. 

60.2 This is plainly unsustainable.  As this Court held in ACDP v Electoral 

Commission:46 

                                            
43

  Commission’s affidavit in CC, para 27.4 

44
  Commission’s affidavit in CC, para 27.5 

45
  Applicants’ heads, para 12 

46
  African Christian Democratic Party v Electoral Commission and Others 2006 (3) SA 305 (CC); 

2006 (5) BCLR 579 (CC) at paras 17 – 18 (emphasis added) 
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“… It is clear that elections should not unnecessarily be disrupted. 
On the other hand, political rights are central to a democratic society 
and their protection is an important constitutional purpose.  

These two interests may at times point in opposite directions. For 
example, an appeal may raise the question of an applicant’s political 
rights but entertaining the appeal and granting the relief may result in 
the disruption of the election in a manner quite disproportionate to 
the right claimed by the applicant. In each case, the court will 
therefore have to consider the nature and extent of the rights 
asserted by applicants in the light of any potential disruption to an 
election….” 

 

60.3 In the present case, it cannot seriously be suggested that the 

infringement of the rights of the applicants (if any exists) is so severe 

that it justifies postponing the entire country’s elections.  

60.4 The same is true for the position of the public, especially given that the 

public have the largest number of political parties to choose from since 

the commencement of our democracy – 48 parties.47 

60.5 In any event, the elections would still need to be held within the 90 day 

limit set by the Constitution. 48  That time would still be woefully 

inadequate for what needs to be done to enable the participation of 

independent candidates in provincial and national elections. 

61 We therefore submit that, if the constitutional challenge were to succeed, the 

only proper remedy would be for the cCourt to suspend any declaration of 

invalidity for a period of at least two years in terms of section 172 of the 

Constitution and order that the declaration shall apply prospectively.  

                                            
47

  Commission’s affidavit in CC, para 32.3 

48
  Sections 49(3) and 108(3) of the Constitution 
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62 A determination about whether to suspend a declaration to allow Parliament to 

cure the defects is ultimately a balancing exercise in which a court: 

“Court must consider, on the one hand, the interests of the 
successful litigant in obtaining immediate constitutional relief and, on 
the other, the potential disruption of the administration of justice that 
would be caused by the lacuna.”49 

63 It is important to stress that suspension is not an extraordinary or exceptional 

remedy.  As this Court has explained: 

“"Suspension is not an exceptional remedy. It is an obvious use of this 
Court’s remedial power under the Constitution to ensure that just and 
equitable constitutional relief is afforded to litigants, while ensuring 
that there is no disruption of the regulatory aspects of the statutory 
provision that is invalidated. This was well explained in J: 

‘The suspension of an order is appropriate in cases where the 
striking down of a statute would, in the absence of a suspension 
order, leave a lacuna. In such cases, the Court most consider, 
on the one hand, the interests of the successful litigant in 
o6fafning immediate constitutional relief and, on the other, the 
potential disruption of the administration of justice that would be 
caused by the lacuna. If the Court is persuaded upon a 
consideration of these conflicting concerns that f/ is appropriate 
to suspend the order made, it will do so in order to afford the 
Legislature an opportunity ’to correct the defect’. It will also seek 
to tailor relief in the interim to provide temporary constitutional 
relief to successful litigants. ”’50 

64 Therefore, even were the applicants to satisfy this Court that the Electoral Act 

is invalid, the declaration of invalidity would have to be suspended for a period 

covering the 2019 elections and for a period of not less than two years. 

65 This would allow Parliament to craft an appropriate legislative solution to resolve 

the constitutional defect, while in the interim ensuring that the Commission can 

                                            
49

  J and Another v Director General, Department of Home Affairs and Others 2003 (5) SA 621 (CC) 
at para 21 

50
  Estate Agency Affairs Board v Auction Alliance (Pty) Ltd and Others 2014 (3) SA 106 (CC) at para 

55 
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continue to discharge its constitutional obligations of organising elections in terms 

of national legislation. 



CONCLUSION 

66 The Commission accepts that this Court will ultimately have to decide the 

merits of the applicants’ case.  

67 However, this does not mean that this Court should do so without the views of 

the SCA. Still less does it mean that this Court should do so on an urgent basis 

and before the elections on 8 May 2019.  

68 For the reasons set out above, we submit that this Court should: 

68.1 Dismiss the application on the basis that it is not in the interests of 

justice at this stage for leave to appeal to be granted, thus allowing the 

applicants to seek leave to the SCA; or 

68.2 Alternatively, postpone the matter to be dealt with in the ordinary 

course, after the 2019 elections have been held. 

69 Either approach will ensure that the issues raised can be given the careful 

consideration they deserve. 

70 The Commission does not seek costs. 
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