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URGENCY AND THREAT OF DISRUPTION 

 
1. In the proceedings in the Court a quo, it was not disputed that amendments to 

legislation arising from any finding of constitutional invalidity as proffered in 

the application would require a period of at least 2 years.  Thereafter, the 

Electoral Commission would require a further 18 months for the demarcation 

process. 

2. Thus, it is fair to say that in the event of the applicants being successful, the 

remedy would be effected before the next general elections in 2024. 

3. As pointed out by the Court a quo, any of the individual applicants or any 

other individual is entitled to join or form a political party and thereby exercise 

the right contained in section 19(3)(b) of the Constitution and stand for public 

office.  There is, with respect, no urgent prohibition from such individual or 

individuals exercising the right to stand for public office. 

4. We submit that there is no realistic threat to the elections scheduled for 8 May 

2019 being upset by the ambit of this application. 

ARGUMENT ON THE MERITS 

INTRODUCTION 

 
5. Section 19(3)(b) of the Constitution reads: 

 
 “Every citizen has the right to stand for public office and, if elected, to 
hold office” 
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6. The applicants contend that section 19(3)(b) of the Constitution means that 

every citizen has the right to stand “as an independent candidate to be 

elected to municipalities, provincial legislature or to the national assembly.” 

7. On the basis of this interpretation, the applicants seek to obtain two 

declarations: 

7.1. Firstly, that the omission of the Electoral Act 73 of 1998 (“the Electoral 

Act”) to regulate the position of individuals who stand for election to 

the National Assembly or the provincial legislatures otherwise than 

through party lists is unconstitutional and invalid; and 

7.2. Secondly, that section 57A and Schedule 1A of the Electoral Act are 

unconstitutional and invalid. 

8. In support of their interpretation of section 19(3)(b) of the Constitution, the 

applicants rely on: 

8.1. the clear wording of the section and the fact that the right enshrined in 

that section forms part of the Bill of Rights; and 

8.2. a dictum at paragraph 29 of the Judgment of Mogoeng CJ in My Vote 

Counts1. 

9. The Constitutional Court has adopted the following approach to interpretation 

of rights in the Bill of Rights: 

                                                      
1
  My Vote Counts NPC v Minister of Justice and Correctional Services and Others [2018] ZACC 

17. 
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“whilst paying due regard to the language that has been used, [an 

interpretation of the Bill of Rights should be] ‘generous’ and ‘purposive’ 

and ‘give … expression to the underlying values of the Constitution.’” 2 

 

10. We submit that application of this interpretive method reveals that the 

applicant’s interpretation of section 19(3)(b) is flawed for the following 

reasons: 

10.1. The clear wording of section 19(3)(b) doesn’t support the meaning for 

which the applicants contend; 

10.2. A consideration of the Constitution as a whole doesn’t support the 

applicant’s interpretation of section 19(3)(b); 

10.3. A purposive interpretation, which considers the historic context of the 

right, illustrates that the exercise of political rights right by way of a 

representative electoral system is not in conflict with section 19(3)(b). 

11. We submit that the correct interpretation of section 19(3)(b) does not include 

the right to stand as an independent candidate, and that section 57A and 

Schedule 1A to the Electoral Act are not unconstitutional. 

                                                      
2
  S v Makwanyane and Another 1995 (3) SA 391 at para 9. In addition, the Constitution itself 

enjoins this court to consider more than the clear wording of a section in the Bill of Rights when 
interpreting it.  Section 39(1) of the Constitution provides that: 

 “When interpreting the Bill of Rights, a court, tribunal or forum— 

(a) Must promote the values that underlie an open and democratic society based on 
human dignity, equality and freedom; 

(b) Must consider international law; 

(c) May consider foreign law.” (Emphasis added). 
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12. In the event that section 57A and Schedule 1A to the Electoral Act are found 

to limit either section 18 or 19 of the Constitution, we submit that such 

limitation is reasonable and justifiable in terms of section 36 of the 

Constitution. 

13. Thus, in the event that we are wrong on the interpretation and limitation 

points, we submit that the relief sought by the applicants is ill-conceived and 

should not be granted as prayed. 

INTERPRETATION OF SECTION 19(3)(b) 

14. In “paying due regard to the language that has been used” the Constitutional 

Court has recognised the import of the text itself,3 but has held that the text of 

a specific provision in the Bill of Rights must not be viewed in isolation – as 

the applicants invite this court to do.  The provision must be interpreted 

contextually in light of the Constitution as a whole.4 

15. The clear wording of section 19(3)(b) does not necessarily mean what the 

applicants contend.  Nowhere in the wording of the section does it expressly 

state that standing for office must include standing for office “as an 

independent candidate” as opposed to a member of a political party; similarly, 

nowhere in the wording does it state that “public office” necessarily includes 

public office at every level of government. 

                                                      
3
  S v Zuma and Others [1995] ZACC 1; 1995 (2) SA 642; 1995 (4) BCLR 401 (SA); 1995 (1) 

SACR 568 at para 17. 

4
  Matatiele Municipality and Others v President of the Republic of South Africa and Others (2) 

[2006] ZACC 12; 2007 (1) BCLR 47 (CC) at para 36; United Democratic Movement v the 
President of the Republic of South Africa (No 2) 2003 (1) SA 495 (CC) (“UDM”) at para 83. 
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16. For this reason, it is imperative to take heed of the words of the Constitution 

Court in Matatiele:5 

“Our Constitution embodies the basic and fundamental objectives of 
our constitutional democracy. Like the German Constitution, it ‘has an 
inner unity, and the meaning of any one part is linked to that of other 
provisions. Taken as a unit [our] Constitution reflects certain 
overarching principles and fundamental decisions to which individual 
provisions are subordinate.’ Individual provisions of the Constitution 
cannot therefore be considered and construed in isolation. They must 
be construed in a manner that is compatible with those basic and 
fundamental principles of our democracy. Constitutional provisions 
must be construed purposively and in the light of the Constitution as a 
whole.”  
 
(Footnotes omitted, and emphasis added). 

 

17. The following is evident from a consideration of the context of the text of the 

Constitution: 

 

17.1. Section 1 which contains the founding values of the Constitution, 

provides at subparagraph (d) that the Republic of South Africa is a 

sovereign, democratic state founded on “Universal adult suffrage, a 

national common voters roll, regular elections and a multi-party system 

of democratic government, to ensure accountability, responsiveness 

and openness.”6 (Emphasis added). 

 

17.2. The provisions of section 46(1)(a) and 105(1)(a) of the Constitution 

accord Parliament the discretion to prescribe electoral systems for the 

                                                      
5
  Id. 

6
   UDM above n 8 at para 26 interpreted “multi-party democracy” as follows: “A multi‑party 

democracy contemplates a political order in which it is permissible for different political groups 
to organise, promote their views through public debate and participate in free and fair 
elections.” 
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National Assembly and provincial legislatures which result, in general, 

in proportional representation;7 

17.3. The sections of the Constitution quoted by the Speaker of the National 

Assembly (“the Speaker”) illustrate that an electoral system based on 

proportional representation is constitutionally mandated; and, that the 

Constitution at no point provides for independent candidates elected in 

terms of a constituency-based system at the provincial and national 

levels. 

17.4. The sections that concern elections in local municipalities expressly 

provide for ward representation and elections.8 

17.5. The full wording of section 19 does not expressly provide for 

independent candidates.  The full section reads as follows: 

“(1) Every citizen is free to make political choices, which includes 
the right— 

 
(a) to form a political party; 
 
(b) to participate in the activities of, or recruit members for, 

a political party; and 
 

(c) to campaign for a political party or cause. 
 

(2) Every citizen has the right to free, fair and regular elections for 
any legislative body established in terms of the Constitution. 

 
(3) Every adult citizen has the right— 
 

(a) to vote in elections for any legislative body established in 
terms of the Constitution, and to do so in secret; and 

 

                                                      
7
  UDM above n 8 at para 40. 

8
   Section 157(2) of the Constitution. 
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(b) to stand for public office and, if elected, to hold public 
office.” 

 

18. On a textual interpretation of section 19(3)(b), the right does not include a 

right to stand for public office as an independent candidate. 

19. What follows is a purposive interpretation of section 19(3)(b) which considers 

the historical setting of the right. 

20. In order to interpret provisions of the Bill of Rights purposively, the 

Constitutional Court has in a number of cases had regard to the historical and 

political setting of the Constitution.9 

21. The Speaker at paragraphs 43 and 44 of her affidavit in the WCHC papers set 

out the following important historical context to the political rights in the Bill of 

Rights and to the electoral systems as a whole: 

“43. In the pre-democratic era, the 1983 Tricameral Parliament provided for 
separated Houses of Parliament for whites, Indians and coloured, who 
were elected through a constituency-based system.  Given that South 
Africans for the most part lived in racially segregated area, this made a 
constituency-based system at the time wholly unsuitable as the 
cultural, social and economic diversity of South Africa required the 
adoption of an electoral system which would enable all participants to 
be adequately represented at all levels of decision making. 

 
 
44. Furthermore, due to our history of exclusion and minority rule, as a 

post-conflict society and emerging democracy, it was important that 
former opponents could come together as representatives elected 
proportionately to debate issues of national importance.” 

 

 

                                                      
9
  See for example Brink v Kitshoff NO 1996 (4) SA 197 (CC) at para 40 concerning interpretation 

of the equality clause, where the Constitutional Court recognised the particular relevance of our 
history to the concept of equality. 
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22. This historic context shows that section 19(3)(b) could not, on a purposive 

interpretation, have required that independent candidates stand for office in a 

constituency-based election.  Such a component of the right would have 

undermined the clear break from Apartheid that the Constitution sought to 

achieve. 

WEIGHT OF ROLE PLAYER STATEMENTS 

23. In addition to the historical context, the Speaker explains her understanding of 

the rationale behind the adoption of the present electoral system. The 

applicants, in their founding papers, claim a different rationale for the adoption 

of the current system, which they assert was the result of the “carrying over” 

of what they allege was an interim system.  It is not clear on whose 

knowledge the applicants rely to make this allegation.  In their replying 

affidavit, the applicants assert that Mr Mosiuoa Lekota has provided them with 

a different account the history of the current electoral system and that they 

have urged him to file an affidavit in this regard. 

24. While the Constitutional Court views the historic context of the Constitution as 

important for interpretive purposes, it has considered the ipse dixit of 

particular role players to be of little value in interpreting the Constitution and 

has called for caution in respect of the comments of individual actors in the 

process, no matter how prominent a role they might have played.10  

Accordingly, Mr Lekota’s affidavit, if it is forthcoming, should have little bearing 

on the interpretation of section 19(3)(b). 

                                                      
10

  Makwanyane above n 6 at para 18. 
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MY VOTE COUNTS 

25. As expanded on by the Electoral Commission, the dictum at paragraph 29 of 

My Vote Counts, on which the applicants so heavily rely, is not patently clear 

and still has to be considered to determine its meaning and the extent of its 

persuasive force. 

26. This paragraph cannot stand alone and should be considered as part of the 

interpretation of the right but not as an overriding factor. 

27. The applicants’ reliance on the obiter dictum in My Vote Counts amplifies the 

persuasive value of obiter dicta beyond what is provided for in our law.  The 

Constitutional Court could not have intended for paragraph 29 of My Vote 

Counts to replace the interpretive method it has utilised since the first 

decisions of the Court. 

MAJOLA V STATE PRESIDENT11 

28. The South Gauteng High Court, Johannesburg, considered an almost 

identical challenge to challenge to the Electoral Act in the case of Majola. 

29. Mokgoatlheng J, after considering the Constitutional context of section 

19(3)(b), found that the Constitution entrenches a party system,12 and that the 

                                                      
11

   Majola v State President of the Republic of South Africa and Another [2012] ZAGPJHC 236. 

12
   At paragraph 35 of the judgment: “On a proper construction, it is clear that Annexure A of 

Schedule 6 [of the Constitution] only permits a party electoral system, and not independent 
candidates because the seats in the National Assembly and Provincial Legislatures can only be 
filled form the lists of the names submitted by political parties.” 
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Electoral Act did not impede the applicant’s section 19 rights.13  The 

application was accordingly dismissed. 

SECTION 18: FREEDOM OF ASSOCIATION 

30. The applicants also assert, at paragraph 28 of the first applicant’s founding 

affidavit, that the current formulation of the Electoral Act is inconsistent with 

the right to freedom of association enshrined in section 18 of the Constitution 

in that it “forces candidates for political office to join political parties so that 

they can be placed on party lists in order to become eligible for election to 

public office.” 

31. We submit that the right to freedom of association cannot be interpreted in 

discord with the remainder of the Constitution such that it would require that 

political rights do not need to be exercised through membership of a political 

party, and such that it would require reform of a constitutionally mandated 

electoral system. 

32. The applicants’ application should thus be dismissed as section 57A and 

Schedule 1A to the Electoral Act do not infringe either section 18 or 19 of the 

Bill of Rights. 

                                                      
13

  Majola at para 40. 
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LIMITATION 

33. The applicants, without more, conclude that an individual’s rights to stand for 

public office and to freely associate are unjustifiably limited by the current 

electoral system. 

34. The question arises, what is it that is stopping the applicants from exercising 

their section 19(3)(b) right? And as a corollary question, what is stopping the 

applicants from joining or forming a political party? 

35. The first applicant, the New Nation Movement NPC, has registered a political 

party.  If the party wins enough of the vote in the national elections, every 

member of that party can stand for and, if elected, hold public office; albeit 

that they would not have acquired their positions by running as independent 

candidates. 

36. The second applicant provides two reasons why she can’t/won’t join or form a 

political party: 

36.1. She does not want to belong to a political party because she has no 

confidence in their ability to care for or to represent the interest for 

which she stands as a woman, a mother and a member of The First 

Nation Peoples; 

36.2. The Royal Households that she represents have committed 

themselves to be impartial and politically non-partisan. 
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37. It is accordingly apparent that the second applicant can join a political party, 

and accordingly stand for public office, but has chosen not to do so.  Further, 

if she chooses not to join an existing party owing to a lack of confidence in 

their abilities to represent the interests for which she stands, she is free to 

form a political party of her own. 

38. The other individuals in support of the application appear to have no intention 

of running as independent candidates or being elected to public office and 

their rights are accordingly not in any way limited. 

39. The onus is on the party who alleges infringement of the right to establish it.14  

What the applicants have established, is that they are able to exercise the 

right, but not in the way that they would like.  We submit that there is 

accordingly no limitation.  As Yacoob J held in New National Party:15 

“Any scheme designed to facilitate the exercise of this right carries with 
it the possibility that some people will not comply with its provisions. 
But that does not make the scheme unconstitutional.” 

 

40. If this is a limitation, the Electoral Act is a law of general application, it 

accordingly may limit rights if that limitation is reasonable and justifiable in an 

open and democratic society based on human dignity, equality and freedom, 

taking into account all relevant factors.16 

                                                      
14

  New National Party v Government of the Republic of South Africa and Others [1999] ZACC 5; 
1999 (3) SA 191; 1999 (5) BCLR 489 (“New National Party”) at para 20. 

15
  Id. 

16
  Section 36 of the Constitution reads: 

“(1) The rights in the Bill of Rights may be limited only in terms of law of general application to 
the extent that the limitation is reasonable and justifiable in an open and democratic 
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41. The nature of the limitation of the right (if there is one) is such that it has not 

wholly prevented the exercise of the right but only requires that it be exercised 

in a certain way. 

42. The rationale for adopting the current representative electoral system is 

discussed by the Speaker in her affidavit and has been set out above.  While 

the speaker acknowledges that there are both pros and cons in the current 

system, she also highlights that none of the reports or evaluations of the 

current system have found it unconstitutional; and the proposals to change 

the system that have come before parliament have also had pros and cons 

that have needed evaluation. 

43. If, section 57A and Schedule 1A to the Electoral Act are found to be a 

limitation of section 19(3)(b), we submit that the limitation is reasonable and 

justifiable in an open and democratic society based on human dignity, equality 

and freedom,17 taking into account the limited nature of the limitation, the 

complications and risks inherent in changing the electoral system, and the 

absence of less restrictive means to achieve the purpose. 

                                                                                                                                                                     
society based on human dignity, equality and freedom, taking into account all relevant 
factors, including— 

(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose. 

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law 
may limit any right entrenched in the Bill of Rights.” 

17
  Section 36 of the Constitution. 



P a g e  | 16 

 

REMEDY 

44. In the proceedings before the WCHC, the third and fourth respondents dealt 

extensively why the remedy sought by the applicants was impossible to 

comply with.  This was never challenged and any suggestion that the 

applicants are entitled to a remedy which may adversely impact on the 8 May 

2019 elections would be an abuse. 

HISTORICAL CONTEXT – A DIFFERENT PERSPECTIVE 

 
45. A few citizens of South Africa seek to stand for election to the National 

Assembly without the inconvenience of forming their own political party.  They 

want to be elected to the National Assembly from and for their own 

“constituency”. 

46. In short, they seek to subvert the proportional representation system in the 

Constitution by requiring the High Court to declare aspects of the Electoral Act 

73 of 1998 invalid and to impose on the Electoral Commission a duty to 

accept them as candidates in their individual capacities and without reference 

to a list supplied by a duly registered political party. 

47. The Union of South Africa began on 31 May 1910.  It was not a democratic 

union of South African people.  It was an oligarchy of white people
18

 who 

controlled South Africa and, with a few exceptions in the Cape and Natal, did 

                                                      
18

  The terminology used here is anachronistic.  In 1910 whites referred to themselves as 

‘Europeans’ and in practice and legislation black people were referred to as ‘Natives’. 
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not extend franchise to black men and did not extend any franchise 

whatsoever to women at all. 

48. The Union of South Africa was modelled on the Westminster system with 

regard to political rights.  The Union was divided into constituencies for the 

purpose of elections. A constituency was a specified area of the country in 

which white male voters could exercise their votes to elect a representative to 

the Union Parliament or to the four Provincial Councils. 

49. In 1928 white women were added to the white voters’ roll. In 1936 those 

remaining black voters in the Cape were placed on a separate voters’ roll. 

Coloured voters in the Cape remained on the white voters’ roll, for the time 

being. 

50. In 1948 the National Party won the general election against the United Party. 

The irony of that victory was that in the head count the United Party had more 

votes than the National Party, but the National Party won more constituencies 

than the United Party. How did that happen? 

 

51. Constituencies comprised two features: the size or area of the constituency: 

and, the number of voters per constituency. Rural constituencies had large 

areas but few voters: towns and city constituencies had smaller areas but 
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more voters. The differential was called loading. The rural areas had up to a 

15% loading compared to city areas. Hence the result in the 1948 election.19  

52. After a protracted constitutional crisis that endured five years, the Coloureds 

of the Cape were removed from the white voters’ roll. By then the National 

Party had implemented its election policy of apartheid. At that time apartheid 

was conceptualised at white versus non-white. Non-whites according to that 

policy comprised the ‘Bantu people’ (formerly referred to in legislation as 

‘Natives’), the Coloureds and Indians. 

53. Resistance to the crime of apartheid20 became so clamorous that the National 

Party under Prime Minister PW Botha devised a tri-cameral parliament to co-

opt Coloureds and Indians into a constituency based system to protect white 

interests against the majority of South Africa’s population, by then referred to 

a ‘blacks’. The constitution was voted in by a majority of only white voters in 

November 1983. 

 

54. But the demise of apartheid was imminent. The United Democratic Front, 

formed in August 1983 to oppose the tri-cameral parliament, became a 

formidable opponent to apartheid inside South Africa and championed the 

Freedom Charter and support for the African National Congress to the chagrin 

                                                      
19

  The United States Electoral College system produced a similar skewed result in 2016 when 
Donald Trump, with fewer votes than his opponent, Hilary Clinton, nonetheless won the 
Presidential election. 

 
20

   In 1973 the General Assembly of the United Nations outlawed apartheid. In August 1982 
apartheid was declared a heresy by the World Alliance of Reformed Churches in Ottawa, 
Canada. 
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of PW Botha, who had become the “State President”, an executive president 

under the 1983 constitution. 21 

55. The next event in South Africa of profound constitutional law significance 

began on 21 December 1991 with the first meeting of CODESA, the 

Convention for a Democratic South Africa. The second plenary meeting of 

CODESA in May 1992 was terminated after the Boipatong Massacre in June 

1992.  On 1 April 1993,22 the Multi-Party Negotiating Forum commenced the 

task of crafting and drafting the “Interim Constitution”, the Constitution of the 

Republic of South Africa Act 200 of 1993. 

THE CHOICE MADE TO ADOPT PROPORTIONATE REPRESENTATION 

56. There was immense debate and negotiations in CODESA 1 and 2 and the 

Multi-Party Negotiating Forum.  This resulted in consensus to adopt 

proportional representation as the methodology to give political expression in 

democratic South Africa. 

                                                      
21

  South Africa no longer has the post of “State President”.  It was last officially and correctly used 
on 26 April 1994.  From 27 April 1994, in terms of the Constitution of the Republic of South 
Africa Act 200 of 1993, the new President of South Africa is referred to as “President”. 

 
22

  Negotiations continued despite the assassination of Chris Hani on 19 April 1993, primarily as a 
result of the African National Congress being able to maintain discipline amongst its very 
distressed membership.  The period 10 April 1993 through to 26 April 1994 was a particularly 
precarious era for South African history: regrettably not fully appreciated by commentators, 
politicians and citizens generally today. 
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CONSTITUENCY BASED ELECTION SYSTEM IN SOUTH AFRICA – POLITICAL 

CONSIDERATIONS 

57. Before the Apartheid State came into existence, the British Colonial 

authorities had already devised separate living areas for different races in 

South Africa. By the time of the demise of apartheid in the mid 1990’s, the 

whole of South Africa was subject to the hideous rigidity of apartheid spatial 

planning.  

58. In practical terms, South Africa, even today suffers the effect of the rigidity of 

apartheid spatial planning. Absent apartheid spatial planning, a constituency 

based system may be palatable. But under apartheid spatial planning and its 

prolonged effect on South Africa, a constituency based system is neither 

desirable, nor equitable and not politically sensible. 

59. All the parties in the negotiations for a democratic South Africa recognised the 

essential problem with a constituency system. A person elected in one 

constituency may win an election by one vote. The votes of people supporting 

all the other candidates are effectively “lost” to the body politic. In areas that 

have a high polarisation of voters on any issues as sensitive as race, religion 

and the (mal-) distribution of wealth, the inherent instability of such a 

constituency is manifest. 
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60. By contrast, the negotiators were aware of the one serious weakness in a 

proportional representation system: who is the Member of Parliament 

responsible for that particular constituency?23 

61. In the circumstances, to emulate other countries24 in which proportional 

representation works well, the Interim Constitution was adopted on that basis. 

62. Proportional representation was specifically stipulated in Schedule 4: 

constitutional principles to Act 200 of 1993 as a principle25 to be carried 

forward into the ‘final constitution’.26 

SEPARATION OF POWERS 

63. The doctrine of the separation of powers is first written about in The Histories 

by the historian, Polybius (c 200 BCE – c 118 BCE) of Megalopolis, Arcadia. 

During the Enlightenment, Montesquieu classified the distribution of political 

power into the legislature, the executive and the judiciary, each with their 

unique functions.27  His analysis was adopted by the Founding Fathers of the 

                                                      
23

  Assuming, of course that a residual constituency system remains in place. A residual 
constituency system remains in place under our Constitution at local government: they are 
referred to as “wards”. See section 157 of the Constitution, 1996. 

 
24

  Other countries with proportional representation electoral systems are Belgium, Denmark, 
Finland, Greece, Hungary, Israel, Italy, Luxembourg, Norway, Russia, Spain, Sweden, and 
Switzerland. 

 
25

   VIII: There shall be representative government embracing multi-party democracy, regular 
elections, universal adult suffrage, a common voters' roll, and, in general, proportional 
representation. 

 
26

   See: Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution 
of the Republic of South Africa, 1996 1996 (4) SA 744 (CC) (1996 (10) BCLR 1253; [1996] 
ZACC 26) at paras [45], [180], [186], [319] and [320]. 

 
27

  The Spirit of the Law, 1748. 
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Constitution of the United States of America. Since then the separation of 

powers has been accepted worldwide. 

64. “The exercise of public power is regulated by the Constitution in different 

ways. There is a separation of powers between the Legislature, the Executive 

and the Judiciary which determines who may exercise power in particular 

spheres. An overarching Bill of Rights regulates and controls the exercise of 

public power, and specific provisions of the Constitution regulate and control 

the exercise of particular powers.” 28 

65. While there is no universal model of separation of powers29 and our 

Constitutional Court does not apply the doctrine rigidly, there remains, 

nonetheless an important distinction between political and judicial functions. 

66. The Applicants seek to exact from the Judiciary30 what they cannot obtain in 

the political arena. It is not difficult to establish a political party. The Applicants 

are all well versed in setting up non-profit organisations and public benefit 

organisations. The essential skills to perform those functions can be readily 

employed to establish a political party. 

                                                      
28

   President of the Republic of South Africa and Others v South African Rugby Football Union and 
Others (SARFU III) 2000 (1) SA 1 (CC) (1999 (10) BCLR 1059; [1999] ZACC 11) at para [132]. 

 
29

   NSPCA v Minister of Agriculture, Forestry & Fisheries 2013 (5) SA 571 (CC) (2013 (10) BCLR 
1159; [2013] ZACC 26) at para [13]. 

 
30

  Glenister v President of the RSA 2009 (1) SA 287 (CC) (2009 (2) BCLR 136; [2008] ZACC 19) 
at para [44], Children’s Resource Centre Trust v Pioneer Food (Pty) Ltd 2013 (2) SA 213 (SCA) 
([2012] ZASCA 182) at para [22]. 
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67. Then the Applicants can take their political discord with the party-centred 

election process in the Constitution to the electorate.31 That is the Applicants’ 

proper remedy. 

68. We submit that the applicants’ case should be dismissed. 

 

N CASSIM SC 

P MHLANA 

Counsel for the Second Respondent 

Chambers, Sandton 

26 April 2019 

                                                      
31

  Ramakatsa v Magashule 2013 (2) BCLR 202 (CC) ([2012] ZACC 31) at para [65]. 

 


