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MEDIA SUMMARY 
________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this 

case and is not binding on the Constitutional Court or any member of the Court. 

 

On Thursday 2 May 2019 at 10h00, the Constitutional Court will hear an urgent 

application for leave to appeal against a decision of the High Court of South 

Africa, Western Cape Division, Cape Town (High Court).  The merits of the 

application concern a single issue: is it unconstitutional to prohibit eligible South 

Africans to stand for election to the National Assembly and Provincial 

Legislatures independently of political parties?  The application also raises a 

preliminary, procedural issue: should the matter be decided on an urgent basis? 

 

The first, third and fourth applicants are not for profit companies or associations.  

The second applicant describes herself as a representative of Khoi and San 

communities.  The first respondent (President) and the fourth respondent (Speaker 

of the National Assembly) do not oppose the application, while the second and 

third respondents, the Minister of Home Affairs (Minister) and the Electoral 

Commission of South Africa (Commission) respectively, oppose the application. 

 

On 17 September 2018, the applicants approached the High Court on an urgent 

basis.  They sought an order declaring the Electoral Act unconstitutional because it 

prevents independent candidates from running for seats in the National Assembly 

or Provincial Legislatures.  The High Court dismissed the application.  It held that 

there is nothing stopping the applicants from exercising their right to stand for 



 

 

elections by forming or joining political parties.  Moreover, the right to stand for 

public office in the Constitution does not provide for the standing for office “as an 

independent candidate” at every level of government.  On the contrary, the 

Constitution places political parties at the centre of political rights. 

 

Before this Court, the applicants contend that the matter is inherently urgent: if the 

issue of independent candidates is not resolved, then the upcoming elections may 

successfully be challenged as unlawful.  As for the merits, the applicants argue 

that while the Constitution emphasises the role of political parties, it does not 

exclude independent candidates from standing for public office.  They contend 

that the right to stand for public office should be interpreted broadly to allow 

independent candidates to run for seats in the national and provincial legislatures. 

 

The Minister and the Commission argue that the matter is not urgent.  They 

contend that the applicants are not asking for relief pertaining to these elections; 

the applicants have accepted that they cannot stand as independent candidates in 

the upcoming elections.  There is therefore no reason why this matter must be 

heard urgently.  However, even if the merits of this matter were considered 

urgently, the Minister and the Commission argue that the applicants must lose.  

They submit that the right to stand for public office as enshrined in the 

Constitution does not, textually, support a right to stand independently of political 

parties.  Moreover, the Minster and the Commission submit that the Constitution’s 

scheme envisages a multi-party system and so preventing independent candidates 

from running for national or provincial government is constitutionally permissible. 


